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Act  Authorizing  Publication  and  Distri- 
bution of  Compilation  of 
Highway  Laws. 


L.   1904.  Chap.  536, 

AAT  ACT  to  provide  for  the  publication  and  distribution  of  a 

compilation  of  the  highway  laws  without  expense  to  the  state. 

Becamf  &  law  May  3.  1904.  with  the  approval  of  the  Governor.    Passed. 
a  majority  being:  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly 3  do  enact  as  follows; 

Section  1*     The  secretary  of  state  shall,  within  ten  days 

after  this,  act  takes  effect,  designate  a  proper  person  to  prepare 
ud  publish,  on  or  before  August  first,  nineteen  hundred  and 
fottT)  ft  revised  edition  of  the  highway  manual  of  the  state  of 
Sew  York,  heretofore  published  pursuant  to  chapter  six  hun- 
ired  and  fifty-five  of  the  law?  of  eighteen  hundred  and  ninety- 
flnw,  which  manual  shall  contain  all  the  laws  of  the  state  relat- 
ing to  the  construction,  maintenance  and  use  of  highways,  and 
the  powers,  duties  and  liabilities  of  highway  officers.  Such 
aianual  shall  also  contain  such  practical  suggestions  and  direc- 
tions for  grading  and  building  roads,  maintaining  and  improv- 
ing the  same,  and  removing  obstructions  therefrom  as  the  com- 
piler may  determine,  or  as  the  state  engineer  and  surveyor  may 
suggest. 

§2,  The  person  so  designated  to  prepare  and  publish  such 
compilation  shall  forward  to  each  county  clerk  as  many  copies 
thereof  as  are  required  for  distribution  by  this  section.  Each 
county  clerk,  upon  the  receipt  of  such  manuals,  shall  immedi- 
ately distribute  one  copy  to  each  member  of  a  town  board,  com- 
missioner of  highways  and  overseer  of  highways  in  his  county. 
The  cost  of  such  manuals  shall  be  fixed  by  the  compiler,  not  ex- 
ceeding one  dollar  per  copy,  which,  together  with  the  expense 
ribution  by  the  county  clerk,  shall  be  a  town  charge,  and 


shall  be  audited  and  allowed  as  other  town  charges  at  the  next 
meeting  of  the  town  board.  Such  manuals  shall  remain  the 
property  of  the-  town,  and  upon  the  expiration  of  the  term  of 
office  of  each  officer  shall  be  turned  over  by  him  to  his  successor 
in  office.  The  cost  of  such  manuals  to  all  other  persons  shall 
not  exceed  one  dollar  and  fifty  cents  per  copy. 

§3.  Each  supervisor  shall,  on  or  before  March  fifteenth, 
nineteen  hundred  and  five,  pay  to  the  person  designated  to  com- 
pile such  manual  the  amount  due  for  the  books  forwarded  to 
his  town.  From  the  moneys  so  received  the  compiler  shall  pay 
the  expense  of  preparing  and  publishing  such  compilation,  and 
forwarding  the  same  to  the  several  county  clerks  as  herein  pro- 
vided. 

§4.     This  act  'shall  take  effect  immediately. 


STATE  OP  NEW  YORK. 
Office  of  the  Secretary  of  State, 


..  t> 


I  have  compared  the  preceding  with  the  original  law  on  file  in  this 
office,  jand  do  hereby  certify  that  the  same  is  a  correct  transcript  there- 
from and  of  the  whole  of  said  original  law. 

JOHN  P.  O'BRIEN, 

Secretary  of  State. 


Designation  of  Compiler, 
state  of  new  york, 

Office  of  the 
SECRETARY  OP  STATE, 

Albany,  May  10,  1904. 

Charles  H.  Betts,  Lyons,  Wayne  County,  N.  Y.: 

Dear  Sir — You  are  hereby  designated  to  compile  and  publish 
the  Highway  Laws  of  this  State,  as  provided  by  chapter  536  of 
the  Laws  of  1904. 

Yours  respectfully, 

JOHN  F.  O'BRIEN, 

Secretary  of  State. 


PREFACE. 


"  Tbe  raadi  of  *  country  are  arbitrate  and  certain  tmti  of  the  decree  or  its  civilization.  Their  con- 
WMtJm  It  one  or  the  firat  indication*  at  the  emergence  of  i  people  from  the  «**|?e  itate  ;  and  their  im- 
[nu-tmtatk*ey*  pace  with  the  advance  of  the  nation  in  numbers,  wealth.  industry  and  icience*  Hoada 
vf  HttrehLi  m4  arteries  of  the  bodr  politic.  for  thiimsh  them  iov  the  atricuitural  production*  and  the 
J  iupplic*  which  aft  trie  lite  blood  of  the  State." — CilUipit. 


This  manual  is  published  in  pursuance  of  chapter  536  of  the 
laws  of  1004,  Under  this  act  the  secretary  of  state  designated 
m  undersigned  to  prepare  and  publish  a  revised  edition  of  the 
Highway  Manual  of  the  State  of  New  York  heretofore  pub* 
Med  pursuant  to  chapter  055  of  the  laws  of  1893.  The  act 
provides  that  the  manual  shall  contain  "all  the  laws  of  the  state 
relating  to  the  construction,  maintenance  and  use  of  highways, 
and  the  powers^  duties  and  liabilities  of  highway  officers." 

Owing  to  the  great  changes  made  in  the  laws  pertaining  to 
highways  and  bridges  in  this  state  subsequent  to  the  publication 
of  the  Highway  Manual  in  1893.  it  has  been  found  imprac- 
ticable to  follow  the  form  and  method  adopted  by  the  compilers 
of  that  edition.  The  manual  here  presented  is,  therefore,  much 
more  than  a  mere  revised  edition  of  the  former  manual.  The 
method  of  treatment  is  entirely  different,  and  the  subject  mat- 
ter is  more  complete. 

The  statutory  laws  pertaining  to  highways  and  bridges  and 
the  duties  of  highway  officers  in  respect  thereto  are  included 
exactly  as  they  appear  in  the  statutes.  All  these  statutes  are 
grouped  under  chapter  headings  for  convenience  of  reference. 
The  main  purpose  of  the  manual  is  to  aid  highway  officers  in 
the  performance  of  their  duties.  To  attain  this  purpose  the 
provisions  of  the  statutes  in  common  use  by  such  officers  have 
been  carefully  annotated  with  explanatory  notes  and  sup- 
plemented by  simple  and  useful  forms.  Wherever  the  courts 
have  construed  or  applied  the  provisions  of  the  statute  reference 
is  made  to  the  cases  in  their  proper  connection  so  that  person** 
Bdag  the  manual  may  have  at  hand  both  statutory  and  court* 
made  law  to  aid  them  in  securing  the  information  which  they 
re. 


vi  Preface. 

Special  effort  has  been  made  by  the  use  of  croee  references 
and  explanatory  notes  to  straighten  out  apparent  inconsistencies 
and  to  make  clear  the  exact  state  of  the  law  in  respect  to  each 
proposition.     The  compiler  sincerely  hopes  that  he  has  succeed- 
ed in  his  endeavors  in  this  respect. 

It  will  be  noticed  that  the  highway  law,  (L.  1890,  chap.  568), 
which  is  the  basis  of  all  the  laws  pertaining  to  highways  ar*«3 
bridges  has  been  included  in  a  chapter  by  itself,  with  the  Be*? 
tions  thereof  double  leaded,  and  separated  from  the  explanatory 
notes  and  annotations  immediately  following  each  section.  A^l 
the  other  supplemental  and  kindred  statutes  pertaining  eithe* 
directly  or  indirectly  to  highways  and  bridges  have  bee*1 
grouped  under  appropriate  chapter  headings. 

The  fact?,  statistics  and  suggestions  in  the  appendix  ef  thi^ 
work  will  be  found  invaluable  for  the  guidance  of  highway  coin- 
inissioners  and  pathmasters.     The  article  prepared  by  the  State 
Engineer  and  Surveyor  contains  the  most  scientific  information 
and  the  most  practical  suggestions  relative  to  the  construction 
of  good  roads  that  have  ever  been  published. 

The  address  of  Senator  William  W.  Armstrong,  author  of 
the  state  aid  act;  the  address  of  Hon.  Jean  L.  Burnett,  author 
of  the  act  appropriating  $1,500,000  for  good  roads  and  the 
address  of  Mr.  Lyon,  an  acknowledged  expert  on  the  subject  of 
good  roads,  are  all  interesting  and  instructive  and  they  contain 
the  best  thought  and  most  up-to-date  information  obtainable 
on  a  subject  that  is  fast  becoming  one  of  the  most  vital  and 
important  subjects  of  state  administration. 

CHARLES  H.  BETTS, 

Lyons,  X.  T. 


TABLE  OF  CONTENTS. 


CHAPTER! 

COMMISSIONERS  OF  HIGHWAYS. 


Pace 


Section    1.  Election  and  term  of  office 

2.  Holding  over  after  expiration  of  term 

3.  Commissioners  of  highways;  number  of,  how  determined 

4.  Qualifications \ 

a.  Eligibility  

b.  Oath  of  office 

c.  Undertaking 

5.  Resignation  of  commissioner 

€.  Removal  of  commissioner *H 

7.  Vacancies1  11 

a.  How  created 11 

b.  Appointment  to  fill  vacancies 12 

8.  Delivery  of  books  and  papers  by  outgoing  commissioner 

to  his  successor 18 

t.  Compensation  of  commissioners 15 

CHAPTER  II. 

THE  HIGHWAY  LAW. 

Article  I. 

Highway  Officers,  Their  General  Powers  and  Duties). 

taction    1.  Short  title  18 

2.  Treasurer  of  highway   commissioners 18 

3.  Powers  of  one  commissioner 19 

4.  General  powers  of  commissioners 20 

6.  Mile-stones  and   guide-boards 84 

6.  Road  machines  and  implements 35 

7.  Stone-crushers  and  materials 88 

8.  Custody  of   stone-crushers 41 

9.  Additional  tax   41 

10.  Extraordinary  repairs  of  highways  or  bridges 42 

11.  Auditing  expense  thereof 4ft 

11a.  Damages  for  change  of  grade 4& 

12.  Accounts,  how  made  out 5© 

13.  Unsafe  toll-bridge  52 

14.  Drainage,  sewer  and  water  pipes  in  highways 53 

16.  Actions  for  injuries  to  highways 6* 

18.  Liability  of  towns  for  defective  highways 59 

17.  Action  by  town  against  commissioners 69 


viii  Table  of  Contents. 

Page 

Section  18.  Audit  of  damages  without  action 09 

19.  Reports    of  commissioners 71 

29.  General  duties  of  overseers 74 

21.  Opening  obstructed  highways 79 

22.  Penalties  against  overseers 84 

23.  Penalties,  how  collected 84 

24.  Compensation  of  overseers 84 

25.  Division  of  towns  into  highway  commissioner  districts 85 

28.  Duties  of  commissioner  in  each  district 88 

Article  II. 

Aaeessmemt  for  Highway  I*abor. 

Section  80.    Meetings  of  commissioners 88 

31.  Lists    of   inhabitants 89 

32.  Non-resident  lands   89 

33     Assessments  of  highway  labor,  how  made 91 

34.  Copies  of  lists  delivered  to  overseers I.    98 

35.  Names  omitted    99 

38.    Appeals  by  non-residents 99 

37.  Credit  on  private  roads 100 

38.  Certain  assessments  to  be  separate 100 

30.  Tenant  to  deduct  assessment 101 

40.  Reassessment  in  case  of  neglect 101 

41.  Omissions  of  assessors  corrected 101 

42.  New  assessments  by  overseers 102 

43.  Sidewalks  and  trees 108 

44.  Abatement  of  tax  for  shade  trees 108 

45.  Sidewalk  tax  anticipated 108 

48.    Certificate  of  anticipation 108 

47.  Transfer  of  certificate 109 

48.  Abatement  of  tax  for  watering  trough 109 

49.  System  of  taxation  defined 110 

50.  Town  may  change  Its  system Ill 

KL    Vote  thereon  Ill 

52.  When  change  to  take  effect 112 

53.  Annual  tax  under  money  system.    Certain  villages  ex- 
empt therefrom  112 

53a.  Duty  of  highway  commissioners  in  certain  towns 120 

53b.  State  to  share  expense  of  maintaining  certain  county 

roads   122 

54.  Adoption  of  county  road  system 123 

56.    County  engineer  124 

56a.  Classes  of  highways;  map  and  survey 125 

66b.  Maintenance  of  improved  highways 126 

56c.  Rules  and  regulations  to  be  observed  by  commissioners  of 

highways  127 

55d.  When  county  may  be  compelled  to  appoint  county  engi- 
neer   128 


Table  of  Contents. 


IX 


Page 

ction  5$,    Apportionment   of  expend  flu  re  a  for  county  roads Ill 

ST*    Bondi ng  county  for  county  roads. ......,,.„,., ,,..,..  129 

58-    Jurisdiction   of  county  roads.    Money  system  to  prevail 

in  towns  of  a  county  adopting  county  road  system —  129 
59a*  Surplus  of  proceeds  of  county  bonds ,.,> 190 

Article  III. 

The    Duties    of    Overseers    of    Highways,    and    the    Performance  of 

Highway  Labor. 

Section  60.  Notice   to   work..-,., . . ... -*.,.  131 

SI*  Notice   to  non-residents... 11* 

St.  Commutation  *,«,.»..,...   ............ 113 

63.  Teams   and    implements 134 

64.  Substitutes  ....... 135 

65.  Penalties  for  neglect  to  work  or  commote,.,......,..,....,  135 

66.  Assessment  for  unperformed  labor 137 

67.  Penalty  for  refusal  of  overseer  to  provide  list . .............  139 

68.  Collection  of  arrearages  for  unperformed  labor,, ,..  139 

6».  Annual  return  of  overseers ».. .. 140 

70.  Noxious  weeds  In   highway.*,...., .,,.... . ..  143 

71.  Overseers  to  notify  occupant  to  remove  weed*.....,......  143 

72.  Abatement  of  tax  for  removal  of  fence. . , 145 

73.  Abatement  of  tax  for  street  lamps. ,, I4fl 

74.  Rebate  of  tax  for  using  wagon  tires  of  certain  width 143 


Article   IV. 

Laying  Out,    Altering    and   Discontinuing    Highways,   and   Laying 
Ont  Private  Roads. 

Section  80.  Highways    by    dedication . _ 149 

SL  Survey  1S6 

82.  Application 155 

83.  Application  for  commissioners,.. 157 

84.  Appointment  of  commissioners,  and  their  duties 161 

85.  Notice   of   meeting . 164 

86.  Decision  of  commissioners!  in  favor  of  application..  *. ... ,  166 
17,  Damages  in   certain  case&   how  estimated. ,...,..,,,...,..  16S 

SS.  Decision  of  commissioners  denying  application _ 169 

3*.  Motion  to  confirm,  vacate  or  modify 170 

90.  Limitation   upon   laying  out   highways.., 174 

91.  Laying  out  highways  through  burying  grounds... 183 

92.  Costs,  by  whom  paid — 132 

93.  Damages  assessed,  and  costs  to  be  audited 183 

94.  When  officers  of  different  towns  disagree  about  highway  183 

95.  Difference  about  improvements 18s 

96.  Highways  in  two  or  more  towns 189 

97.  Laying  out,  dividing  and  maintaining  highway  upon  town 
line ,, .,,  190 

9tf.  Final  determination,  now  carried  out.... 192 


x  Table  of  Contents. 

P**e 

Section  99.  Highway*  abandoned   192 

109.  Highway*  by  use 194 

101.  Fences  to  be  removed 195 

102.  Penalty  for  falling  trees 196 

103.  Fallen  trees  to  be  removed 196 

104.  Penalty  for  obstruction  or  encroachment 197 

105.  How  removed,  and  liability  for  not  removing 200 

100.  Highways  toy   use 194 

107.  Jury  to  determine  necessity,  and  assess*  damages 204 

108.  Copy  application  and  notice  delivered  to  aplicant 205 

109.  Copy  and  notice  to  be  served 206 

110.  List  of  Jurors 206 

11L  Names  struck  off 206 

112.  Place  of  meeting 206 

118.  Jury  to  determine  and  assess  damages1 207 

114.  Their  verdict    208 

115.  Value  of  highway  discontinued 208 

U6.  Papers  to  be  recorded  in  town  clerk's  office 209 

117.  Damages  to  be  paid  before  opening  the  road 209 

118.  Fees  of  officers 209 

119.  Motion  to  confirm,  vacate  or  modify 210 

120.  Costs  of  new  hearing 210 

121.  For  what  purpose  private  road  to  be  used 210 

122.  Highways  or  roads  along  division  lines 211 

128.  Adjournments  211 

Article  V. 

Bridges. 

Section  130.  When  bridge  is  town  or  county  expense 212 

131.  Repealed  by  county  law 216 

132.  Statement  of  expenses 216 

133.  Supervisors  to  levy  taxes 217 

134.  Joint  liabilities  of  towns,  and  their  joint  contracts 217 

135.  Refusal  to  repair 218 

136.  Proceedings  in  court 219 

137.  Commissioners   to   institute   proceedings 223 

138.  Their  duty   223  . 

139.  Commissioners  to  report 223 

140.  Appeals    224 

141.  Power  of  court  on  appeal 224 

142.  Refusal  to  repair  bridge 224 

143.  Penalty  and  notice  on  bridge 225 

144.  Offense 225 

145.  Iron  bridges  225 

Article  VI. 

Miscellaneous  Provisions. 

Section  150.  Papers,  where  filed 226 

151.  When  commissioners  do  not  act 226 

152.  Costs  o-  226 


Table  of  Contents.  xi 

Page 

Section  168.  Injuries   to  highways 226 

154.  When  town  not  liable  for  bridge  breaking 228 

155.  Steam  traction  engine  on  highway 229 

166.  Trees,  to  whom  they  belong 280 

157.  Law  of  the  road 281 

168.  Intemperate  drivers   286 

159.  Drivers,  when  to  be  discharged 287 

160.  Leaving  horses  without  being  tied 287 

16L  Owners  of  certain  carriages  liable  for  acts  of  drivers 288 

162.  Term  "carriage"  defined 288 

163.  Entitled  to  free  use  of  highways 238 

164.  Penalties,   how  recovered 289 

165.  Stone  and  rubbish  not  to  be  dumped  on  highways 289 

166-169b.  Use  of  highways  by  automobiles.    (Added  by  L.  1901, 

chap.  531,  and  repealed  by  Motor  Vehicle  Law  [L.  1904, 

chap.  540].)  240 

Rights  of  abutting  owners 240 

Article  VJX 
Regulation  of  Ferries. 

Section  170.  Licenses   242 

17L  Undertaking 243 

172.  Appendages  for  rope  ferries 243 

173.  Superintendent    of    public    works    may    lease    right   of 

passage    243 

174.  When  schedules  to  be  posted 243 

Article  VIII. 
County  Supervision  of  Highways. 

Section  180.  Adoption  of  article 244 

181.  County  engineer;  deputy 245 

182.  Other  duties  of  county  engineer 245 

183.  Contracts  for  the  construction  of  highways 247 

184.  Construction  and  repair  of  bridge? 247 

185.  Examination  of  bridges  by  county  engineer 248 

186.  Issue  of  town  bonds  for  the  erection  of  bridges 248 

187.  Reports  of  commissioners  of  highways 248 

188.  Report  of  county  engineer 243 

189.  Adoption  of  resolution  to  return  to  former  system 249 

Article  &. 

Repealing  and  Other  Laws. 

Section  200.  Laws  repealed    250 

201.  Saving  clause   250 

202.  Construction    250 

203.  When  to  take  effect 251 

Schedule  251 


xii  Table  of  Contents. 

CHAPTER  HI. 

DUTIES    OF    BOARDS    OF    SUPERVISORS    RELATING    TO  HIGH- 
WAYS AND  BRIDGES. 

(County  Law.    (L.  1892,  chap.  686.)    Article  IV.) 

Page 

Section  60.  Limitation  of  article 254 

61.  County  highways  and  bridges 254 

62.  Location  and  constructions  of  bridges 257 

63.  County  aid  to  towns  for  the  construction  and  repair  of 

bridge   250 

64.  Construction  by  county  of  destroyed  bridges 260 

65.  Apportionment  of  expenses,  when  a  bridge  is  intersected 

by  town  or  county  lines 261 

66.  County's  share  of  expenses,  to  be  raised  and  paid  to  com- 

missioners of  highways  of  towns 262 

67.  May  authorize  a  town  to  construct  a  bridge  outside  of  a 

boundary  line    262 

68.  Bridges  over  county  lines 268 

60.  Authorizing  town3  to  borrow  money 265 

69a.  Authorize  towns  to  purchase  toll  roads  or  toll  bridges...  274 

70.  The  raising  and  expenditures  of  moneys 275 

71.  Streets  outside  of  city  limits 276 

72.  Survey  and  records  of  highways 279 

73.  Regulation  of  toll-rates 280 

74.  Highways  in  counties  of  more  than  300,000  acres  of  unim- 

proved land  281 

75.  Appropriation  of  certain  non-resident  highway  taxes 281 

76.  Balance  of  state  appropriations 282 

77.  Alteration  of  state  roads 282 

78.  Further  powers  282 

79.  Powers  as  to  tires  on  ^vehicles 282 

80.  Use  of  abandoned  turnpike,  plank  or  macadamized  roads  282 

CHAPTER  IV. 

STATE  ROADS. 

1.  Hlgble- Armstrong  Act.    (L.  1898,  chap.  115) 284 

2.  Right  of  way.    (L.  1901.  chap.  240) 293 

CHAPTER  V. 

RAILROADS  CROSSING  AND  UPON  HIGHWAYS. 

1.  Street  railroads  upon  highways 299 

2.  Railroads  intersecting  or  upon  highways 302 

3.  Grade   crossings    308 

a.  Steam  surface  railroads  not  to  cross  highways  at  grade 303 

b.  Laying  out  new  streets  «r  highways  over  railroads;  notice  to 

corporation; 804 


Table  op  Content*, 


Xlll 


4 


Page 

c.  Changes  In  existing-  crossings . » , ....  305 

d.  Lands  acquired  by  towns,   §£$.«.,*<...*  «*.**..»<**••■.  »•**■.....  307 

*,  Cost  of  maintaining  bridge  and  aubway 307 

f .  Payment  of  cost  of  const  ruction , , mm , „.„.,.....  303 

g,  Railroad  commissioners  may  institute  proceedings  to  alter 

grade  crossings    .................... .......  . *••«**••  311 

h.  Proceedings  to  enforce  compliance  with  recommendations  of 

board    . ............... ... ,.  311 

I.   Town  may  borrow  money  and  issue  bonds ..  312 

Ringing  bells  and   blowing  whistles  at  crossings;  obstruction  of 

crossings  ».«,..,,..,•,,    ............*........♦,,... 312 

Sign  boards  and  flagman  at  crossings . ....... 312 


CHAPTER  VI 

PIPE  LINES.  GAS  AND  WATER  MAINS,  ELECTRIC  LIGHT,   TELE- 
GRAPH AND  TELEPHONE  WIRES  IN  HIGHWAYS. 

L    Pipe  line*  in  highways.* . , . ikm 314 

a*  Railroad,  turnpike,  plank  road  and  highway  crossings 114 

b.  Construction  across  and  along  canals,   rivers  and  creeks,...  314 

c.  Consent  of  local  authorities . . 315 

2.  Ubq  of  highways  by  gas  and  electric  light  corporations 315 

a.  Powers   of   gas   corporations . ...T815 

b.  Of  electric  tight  corporation. 31« 

c  Pipes  for  conducting  steam. „ 317 

3.  Rights  of  water  works  corporations  In  highways . . . . , 318 

a  Permit  of  local  authorities;   Incorporation 31f 

b.  Power  to  use  highways............. , Z1& 

*.  Construction  of  telegraph  and   telephone  lines  in  highways 320 

&.    Laying  pipes  for  heating  purposes  In  highways... 322 


CHAPTEK    VII. 

TURNPIKES,  PLANK-ROADS  AND  TOLL   BRIDGES. 

(Transportation  Corporations  Law,  Article  IX.) 

Section  120.  Incorporation ................ 323 

121.  Restriction    upon    location   of  road .....................  324 

122.  Agreement  for  use   of  highway , ........... ,324 

123.  Application  to  hoard   of  supervisors .. 825 

124.  Commissioners   to  lay  out  road , 326 

12o.  Possession  of  and  title  to*  real  estate .................  327 

12*.  Use  of  turnpike  road  by  plankroad 327 

127.  Width  and  construction  of  road 328 

12%.  Construction  of  bridges;  obstruction  of  rafta  prohibited  328 

12*.  Certificate  of  completion  of  road  or  bridge... 329 

130,  Gates,  rates  of  toll;  and  exemption 329 

331.  Toll   gatherers , 331 

132.  Penalty  for  running  a  gate — .........  — ...... ....  331 


xiv  Table  of  Contents. 

Page 
8ection  188.  Location  of  gates  and  change  thereof 331 

184.  Inspectors,  their  powers  and  duties 883 

185.  Change  of  route,  extensions  and  branches 884 

188.  Milestones,   guide-posts  and  hoist-gates 885 

187.  Location  of  office  of  corporation 888 

188.  Consolidation  of  corporations,  sale  of  franchise 888 

189.  Surrender  of  road 886 

140.  Taxation  and  exemption 887 

141.  Hauling  logs  and  timber 888 

142.  Encroachment   of  fences 888 

148.  Penalty  for  fast  driving  over  bridges 838 

144.  Acta  of  directors  prohibited 889 

145.  Action*  for  penalties 339 

148.  Proof  of  Incorporation 889 

147.  When  stockholders,  to  be  directors 889 

148.  Dissolution  of  corporation,  road  to  be  a  highway 840 

#  149.  Town  must  pay  for  lands  not  originally  a  highway 840 

150.  Highway  labor  upon  line  of  plank-road  or  turnpike 841 

15L  Extension  of  corporate  existence 842 

Abatement  of  toll  for  watering  troughs 342 

Acquisition  of  turnpikes,  plank  roads  and  toll  bridges  by 
boards   of  supervisors 848 

CHAPTER  VIII. 

Motor  vehicles  (L.  1904.  chap.  538) 846 

CHAPTER  IX. 

BICYCLES  OX  HIGHWAYS. 

1.  Construction  of  sidepaths 856 

2.  Municipal  ordinances  relating  to  use  of  bicycles 862 

CHAPTER  X. 

Strays  upon  the  highway 366 

CHAPTER  XL 

PROVISIONS  OF  CANAL  LAW  RELATING    TO    HIGHWAYS    AND 

BRIDGES. 

(Canal  Law  [L.  1894,  chap.  338]  Article  VII.) 
Section  110.  Alteration    of   roads 382 

111.  Farm  and  road  bridges 382 

112.  Commutation  for  bridges 882 

113.  Private  road  in  lieu  of  bridge 384 

114.  Iron   bridges   384 

115.  Models  and  location  of  bridges 384 

116.  Restriction  on  the  construction  of  farm  and  road  bridges  385 

117.  Construction  of  bridges  by  municipal  corporations 385 

118.  Construr  lift,  hoist  or  swing  bridge  by  city 386 


Table  of  Contents.  xv 

CHAPTER  Xn. 

MISCELLANEOUS  ACTS. 

PUP 

L    State  roads;  New  York  and  Albany  Post  Road 887 

2.    Widening  highways   388 

&    Construction  and   improvement   of  roads  and  bridges  in  certain 

towns  and  counties 891 

4.    Employment  of  convicts  on  highways 898 

APPENDIX. 

Directions  for  the  guidance  of  highway  commissioners  in  towns  that 
have  adopted  the  money  system  of  working  highways,  by  Henry 

A.  Van  Alstyne,  State  Engineeer 899 

Statement  as  to  public  highways  and  amounts  expended  thereon....  427 

Address  delivered  by  Hon.  Jean  L.  Burnett 430 

Roads    in   Europe   and   America   compared,    by   Hon.    William    W. 

Armstrong  487 

Special  Economy  in  Road  Construction,  by  Frank  D.  Lyon,  Special 

Examiner  of  Highways,  State  of  New  York 444 

Good   Roads,  address  delivered  by  Hon.  Joseph  W.   Hunter,   State 
Highway  Commissioner  of  Pennsylvania 450 


HIGHWAY  MANUAL 

OF  THE 

State  of  New  York. 


CHAPTER  I. 
Commissioners  of  Highways. 
§  1.  Election  and  term  of  office.— Each  town  is  required  to 
elect  at  each  biennial  town  meeting  one,  two  or  three  commis- 
sioners of  highways,  (Town  Law,  §  12).  The  term  of  office  of 
such  commissioners  of  highways  is  two  years,  (Town  Law,  §  13). 
Whenever  the  time  of  holding  town  meetings  in  any  town  is 
changed  to  general  election  da^r,  the  commissioners  elected 
thereat  take  office  on  the  first  day  of  January  succeeding  their 
election;  except  that  where  a  town  adopts  a  proposition  for  the 
holding  of  town  meetings  on  general  election  day  as  provided 
in  section  43  of  the  Town  Law,  the  term  of  office  of  commis- 
sioners elected  thereat  is  for  two  years  from  the  date  of  their 
election.  Where  a  commissioner  of  highways  is  elected  at  a 
biennial  town  meeting  "held  at  any  time  between  the  first 
day  of  February  and  the  first  day  of  May,  he  shall,  in  case  a 
board  of  supervisors  thereafter  adopts  a  resolution  changing  the 
time  of  holding  such  biennial  town  meetings  to  the  first  Tues- 
day after  the  first  [Monday  in  November,  hold  office  until  the 
first  day  of  January,  succeeding  the  biennial  town  meeting  first 
held  pursuant  to  such  a  resolution."  (Town  Law,  §  13).  Un- 
der this  provision  a  highway  commissioner  who  is  elected  at  a 
biennial  town  meeting  held  in  the  spring,  may,  if  the  board  of 
supervisors  adopts  a  resolution  changing  the  time  of  holding 
town  (meetings  from  the  spring  to  the  fall,  continue  in  his  office 
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until  the  first  day  of  January  succeeding  the  time  when  hie 
term  would  have  expired  except  for  the  adoption  of  such  resolu- 
tioa. 

Village!  constituting  separate  highway  district!. — Section  38 
of  the  Town  Law  provider  that  ''when  any  town  shall  have  with- 
in its  limits  an  incorporated  village,  constituting  a  separate 
road  district,  exempt  from  the  supervision  and  control  of  the 
commissioners  of  highways  of  the  town,  and  from  payment  of 
any  tax  for  the  salary  or  fees  of  such  commissioners,  and 
from  the  payment  of  any  tax  for  the  opening,  erec- 
tion, maintenance  and  repair  of  any  highway  or  bridge  of  said 
town,  without  the  limits  of  said  village,  no  residents  of  such 
village  shall  vote  at  any  biennial  or  special  election  in  such  town 
for  any  commissioner  of  highways  for  said  town,  nor  for  or 
against  any  appropriation  for  the  opening,  laying  out?  mainte- 
nance, erection  and  repair  of  any  highway  or  bridge  in  said 
town,  without  the  limits  of  said  village,"  This  section  does 
not  apply  to  a  village  which  constitutes  under  the  law  a  sep- 
arate highway  district,  unless  it  is  also  exempt  from  highway 
taxes  for  the  general  maintenance  of  highways  in  the  town.  It 
is  only  in  special  cases  that  villages  are  so  exempt.  Electors  in 
villages  incorporated  under  the  general  village  law  may  vote  for 
highway  commissioners,  and  are  eligible  to  such  offices.  Opin- 
ion of  Attorney  General,  1898,  p.  104. 

§  2.  Holding  over  after  expiration  of  term, — Where  a  commis- 
sioner of  highways  has  duly  entered  on  the  duties  of  his  office, 
he  shall,  unless  the  office  shall  terminate  or  be  abolished,  hold 
over  and  continue  to  discharge  the  duties  of  his  office,  after  the 
expiration  of  the  term  for  which  he  shall  have  been  chosen, 
until  his  successor  shall  be  chosen  and  qualified;  but  after  the 
expiration  of  such  term  the  office  shall  be  deemed  vacant  for 
the  purpose  of  choosing  his  successor.  An  officer  so  holding 
over  for  tone  or  more  entire  terms,  shall,  for  the  purpose  of 
choosing  his  successor,  be  regarded  as  having  been  newly 
cho?w  ich  terms.     An  appointment  for  a  term  shortened 

I  predecessor  holding  over,  shall  be  for  the  residue 

5  5).     Except  for  the 
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authority  conf erred  by  this  section  a  commissioner  of  highways 
would  not  be  permitted  to  hold  his  office  after  the  expiration  of 
his  term,  People  v.  Tienun,  SO  Barb.  193,  8  Abb.  359.  The 
word  "qualified"  as  used  in  this  section  of  the  Public  Officers' 
Law  mean?  to  take  an  oath  of  office,  and  to  file  an  official  un- 
dertaking as  required  by  law,  People  ex  rel  Williamson  v. 
]\ie  Kinney,  52  2J«  Y.  374,  380,  So  where  a  commissioner  oi 
highways,  who  has  been  duly  elected,  fails  to  qualify  by  filing 
his  official  oath  of  office  and  undertaking  the  commissioner  in 
office  at  that  time  continues  therein  until  the  vacancy  is  filled  as 
provided  by  law. 

§  3.  Commissioners  of  highways;  number  of,  how  determined, 
The  electors  of  such  town  may  at  their  biennial  town  meeting, 
determine  by  ballot  whether  there  shall  be  elected  in  their  town 
one,  two  or  three  commissioners  of  highways.  Whenever  any 
town  shall  have  determined  upon  having  two  or  three  com- 
missioners of  highways  and  shall  desire  to  have  but  one,  the 
electors  thereof  may  do  so  by  a  vote  by  ballot  taken  at  a  biennial 
town  meeting,  and  when  such  proposition  shall  have  been 
adopted  no  other  commissioner  shall  be  elected  or  appointed 
until  the  term  or  terms  of  those  in  office,  at  the  time  of  adopt- 
ing the  proposition  shall  expire  or  become  vacant  and  they  may 
act  until  their  terms  shall  severally  expire  or  become  vacant  as 
fully  as  if  two  or  three  continued  in  office.  When  there  shall 
brat  one  commissioner  of  highways  in  any  town,  he  shall 
-ess  all  the  powers  and  discharge  all  the  duties  of  commit 
ion  ere  of  highways  as  prescribed  by  law.  In  towns  of  leas  than 
two  square  miles  in  area,  where  five-sixths  of  the  territory  shall 
consist  of  an  incorporated  village  or  villages,  the  office  of  high- 
way commissioner  is  hereby  abolished  and  the  powers  and  duties 
heretofore  performed  by  him  shall  devolve  upon  the  town  board 
of  such  town  together  with  such  further  power  and  authority 
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over  highways,  streets  and  bridges  as  are  now  possessed  by  or 
that  may  be  hereafter  granted  to  boards  of  trustees  of  villages 
of  the  third  class.  The  provisions  of  this  act  shall  not  affect 
or  abridge  the  term  of  office  of  any  highway  commissioner 
elected  prior  to  the  passage  of  this  act.  (Town  Law  §  15,  as 
amended  by  L.  1903,  chap.  57.). 

Submission  of  proposition;  application  for  vote. — Where  prop- 
ositions are  to  be  voted  upon  by  ballot  at  a  town  meeting,  a 
written  application  for  the  submission  of  such  a  proposition, 
plainly  stating  the  question  to  be  voted  upon,  should  be  filed 
with  the  town  clerk  at  least  twenty  days  before  the  town  meet- 
ing. The  town  clerk  is  then  required,  at  the  expense  of  the 
town,  to  give  at  least  ten  days'  notice,  posted  conspicuously  in  at 
lea9t  four  of  the  most  public  places  in  the  town,  of  such  pro- 
posed question,  and  that  a  vote  will  be  taken  by  ballot  at  the 
town  meeting  mentioned,  (Town  Law,  §  32.)  Where  it  is  pro- 
posed to  change  the  number  of  commissioners  of  highways  an 
application  for  the  submission  of  a  proposition  therefor  should 
be  directed  to  the  town  clerk,  should  be  signed  by  the  electors 
desiring  the  submission  of  such  proposition,  should  state  plainly 
the  question  desired  to  be  voted  upon,  and  should  request  a 
vote  thereon  at  a  town  meeting  specified  therein.  The  form 
of  such  application  may  be  as  follows: 

FORM  NO.  1. 
Application  for  Submission  of  Proposition  m  to  Number  of  Commis- 
sioner* of  Highways. 

To  A.  B.t  town  clerk  of  the  town  of county  of : 

The  undersigned,  electors  of  the  town  of hereby  make  ap- 

licatlon  pursuant  to  the  provisions  of  section  32  of  the  Town  Law,  for 
the  submission  of  a  proposition  at  the  biennial  town  meeting  to  be  held 
in  such  town  on  the day  of 19 upon  the  following  ques- 
tion:    Shall  there  be  hereafter  elected  in  the  town  of 

commissioners  of  highways?  And  said  applicants  hereby  request  that  a 
vote  be  taken  upon  such  proposition  at  such  town  meeting. 

Dated  this day  of 19.... 

C.  D. 

F.  O.  etc. 

§  4.  Qualifications.— a.  Eligibility. — Every  elector  of  a  town 
is  eligible  to  the  office  of  commissioner  of  highways,  (Town 
Law,  §  50).  No  person  shall  be  capable  of  holding  the  office  of 
commissioner  of  highways  who  shall  not  at  the  time  he  shall 
be  chosen,  or  -  which  the  electors  electing  him  reside,  or 
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a  resident  of  the  state,  a  resident  of  the  town  for  which  he  shall 
De  chosen,  or  wirhin  which  the  electors  electing  him  reside,  or 
within  which  his  official  functions  are  required  to  be  exercised, 
(Public  Officers'  Law,  §  3). 

b.  Oath  of  office* — Every  [person  elected  or  appointed  to  any 
town  office,  except  justice  of  the  peace,  shall  before  be  enters 
on  the  duties  of  bis  office,  and  within  ten  days  after  be  shall  be 
notified  of  his  election  or  appointment,  take  and  subscribe  be- 
for  some  officer  authorized  by  law  to  administer  oaths  in  bis 
county,  the  constitutional  oath  of  office,  and  such  other  oath  as 
may  be  required  by  law,  which  shall  be  administered  and  cer- 
tified by  the  officer  taking  the  same  without  reward,  and  shall 
within  eight  days  be  filed  in  the  office  of  the  town  clerk,  which 
shall  be  deemed  an  acceptance  of  the  office;  and  ;i  neglect  or 
omission  to  take  and  file  such  oath,  or  a  neglect  to  execute  and 
file,  within  the  time  required  by  law,  any  official  bond  or  under- 
taking, shall  be  deemed  a  refusal  to  serve,  and  the  office  may  be 
filled  as  in  case  of  vacancy.     (Town  Law,  §  51*) 

Section  10  of  the  Public  Officers'  Law  is  to  the  same  effect. 
Under  the  above  section  a  commissioner  of  highways  is  re- 
quired within  ten  days  after  he  shall  be  notified  of  his  election 
or  appointment  to  take  and  subscribe  the  constitutional  oath  of 
otfiee.  Such  oath  is  prescribed  by  the  Constitution  (Const., 
art,  13,  §  1),  as  follows:  "I  do  solemnly  swear,  (or  affirm), 
I  will  support  the  constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  New  York,  and  that  I  will  faith- 
fully discharge  the  duties  of  the  office  of  commissioner  of  high- 
ways according  to  the  best  of  my  ability/*  (If  the  commis- 
doner  was  elected  to  the  office  the  oath  must  also  contain  the 
following  clause),  "And  I  do  further  solemnly  swear,  (or  af- 
firm), thil  I  have  not  directly  or  indirectly  paid,  offered  or 
promised  to  pay,  contributed,  or  offered  or  promised  to  contrib- 
ute, any  money  or  valuable  thing  as  a  consideration  or  reward 
for  the  giving  or  withholding  a  vote  at  the  election  at  which  I 
was  elect ed  to  auch  office,  and  have  not  made  any  promise  to  in- 
fluence the  giving  or  withholding  of  any  such  vote."       Such 
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oath  may  be  taken  before  a  justice  of  the  Supreme  Court, 
county  judge >  surrogate,  special  county  judge,  special  surro- 
gate, county  clerk,  deputy  county  clerk,  justice  of  the  peace, 
notary  public^  or  commissioner  of  deeds* 

It  is  also  provided  that  a  town  officer  may  administer  any 
necessary  oath  in  any  matter  or  proceeding  lawfully  before  him, 
or  to  any  paper  to  be  filed  with  him  as  such  officer.  (Town 
La w  §  56).  Since  the  oath  of  office  of  a  commissioner  of  high- 
ways is  to  be  filed  with  the  town  clerk,  it  is  probable  that  such 
oath  may  be  taken  before  the  town  clerk. 

The  Constitution  provides  that  no  other  oath,  declaration  or 
test  shall  be  required  as  a  qualification  for  any  office  of  public 
trust,  (Const,,  art-  13,  §  I),  so  that  notwithstanding  the  pro- 
visions of  section  51  of  the  Town  Law,  it  is  not  permissible  to 
exact  of  a  commissioner  of  highways  any  other  oath. 

A  failure  of  a  commissioner  of  highways  to  take  and  file  the 
oath  of  office  before  entering  upon  his  duties  is  a  misdemeanor, 
(Penal  Code,  §  42),  Notwithstanding  the  commissioner's  fail- 
ure to  take  the  oath  of  office,  he  is  an  officer  de  jure,  and  may 
perform  the  duties  of  his  office;  the  courts  holding  that  the 
provisions  of  the  statute  compelling  an  officer  to  file  an  oath 
are  not  self -executing  and  do  not  work  a  forfeiture  of  the  office, 
but  that  such  forfeiture  must  come  from  some  act,  judicial  or 
otherwise,  which  effectually  ousts  the  officer,  Horton  V-  Par- 
sons, 37  Hun-  42.  45;  Foote  v.  Stiles,  57  N-  Y,  399. 

The  filing  of  an  official  oath  constitutes  an  acceptance  of  the 
office,  and  an  omission  to  take  and  file  such  oath  is  a  refusal  to 
sei  ve,  and  the  office  may  be  filled  as  in  the  case  of  vacancy.  The 
law  contemplates  two  stops  by  a  commissioner  elected  to  office. 
The  first  to  be  taken  is  the  filing  of  his  oath  of  office.  When 
that  has  been  done  the  office  is  deemed  to  have  been  accepted, 
and  that  is  equivalent  to  saying  that  the  officer  elect  has  en- 
tered upon  his  duties.  It  is  after  so  entering  upon  his  office, 
and  within  a  specified  time  thereafter,  that  he  is  required  to  ex- 
ecute and  submit  his  undertaking,  That  he  is  regarded  as  in 
office  when  he  has  filed  his  oath  is  perfectly  clear  from  the 
provision  that  neglect  to  file  the  oath  within  the  prescribed  time 
causes  a  vacancy.  When  he  has  evidenced  in  the  required 
manner  his  acceptance  of  the  office  to  which  he  was  elected,  his 
predecessor  is  out.  Matter  of  Bradley,  141  N,  Y,  527,  36  N. 
E.  598. 

c-  Undertaking, — Every  commissioner  of  highways  shall, 
within  ten  days  af'  tice  of  his  election  or  appointment,  ex- 
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ecute  an  undertaking  with  two  or  more  sureties,  to  be  approved 
by  the  supervisor  of  his  town,  to  the  effect  that  he  will  faith- 
fully discharge  his  duties  as  such  commissioner,  and  within  ten 
days  after  the  expiration  of  his  term  of  office,  pay  over  to  his 
successor  all  moneys  remaining  in  his  hands  as  such  commis- 
sioner, and  render  to  such  successor  a  true  account  of  all 
moneys  received  and  paid  out  by  him  as  such  commissioner, 
which  undertaking  shall  be  delivered  to  the  supervisor,  and  filed 
by  him  in  the  office  of  the  town  clerk  within  ten  days  there- 
after,    (Town  Law,  §  63.) 


Form  of  undertaking  and  liability  thereon.— Every  undertak- 
ing of  a  commissioner  of  highways  must  be  executed  by  such 
ufficer  and  his  sureties,  and  acknowledged  or  proven  and  cer- 
tified in  Eke  manner  as  deeds  to  be  recorded,  and  the  approval 
indorsed  thereon.  The  parties  executing  such  undertaking 
shall  be  jointly  and  severally  liable,  regardless  of  its  form  in 
that  respect  for  the  damages  to  any  person  or  party  by  reason 
of  a  breach  of  its  terms,  (Town  Law,  §  66). 

Conditions  generally  affecting  undertakings  of  commissioners. — 
The  statute  relating  to  the  undertaking  of  a  commissioner  of 
highways  does  not  specify  the  sum  for  which  the  undertaking  ia 
to  be  given*  The  undertaking  is  based  upon  the  amount  of 
money  received  by  the  commissioner  and  expended  by  him  in 
the  course  of  his  official  duties-  If  no  sum  be  specified  in  the 
undertaking  it  will  be  deemed  to  be  an  undertaking  for  the 
amount  received  by  the  commissioner.  It  is  proper,  however, 
to  include  in  the  undertaking  a  specified  sum  for  which  the  com- 
missioner and  sureties  will  be  bound.  If  a  sum  be  so  specified 
in  the  undertakings  it  shall  not  limit  the  liability  of  the  sure- 
ties therein.  (Public  Officers'  Law,  §  11).  It  is  required  that 
every  official  undertaking  be  executed  and  duly  acknowledged 
by  at  least  two  sureties,  each  of  whom  must  add  thereto  his 
affidavit  that  he  is  a  freeholder  or  householder  within  the  state, 
stating  his  occupation  and  residence,  and  the  street  number  of 
his  residence  and  place  of  business  if  in  a  city,  and  a  sum  which 
he  is  worth  over  and  above  his  just  debts  and  liabilities  and 
property  exempt  from  execution.  The  aggregate  of  the  sum  so 
stated  in  such  affidavit  must  be  at    least  double    the  amount 
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epeeified  in  the  undertaking.  The  failure  to  execute  an  official 
undertaking  in  the  form  or  by  the  number  of  sureties  required 
by  or  in  pursuance  of  law,  or  by  a  surety  thereto,  to  make  an 
affidavit  required  by  or  in  pursuance  of  law,  or  in  the  form 
so  required,  or  the  omission  from  such  an  undertaking  of  the 
approval  required  by  or  in  pursuance  of  law,  does  not  affect 
the  liability  of  the  sureties  therein.     (Public    Officers'  Law, 

§   H-) 
Official  duties  not  to  be  performed  until  undertaking  is  given*— 

A  commissioner  of  highways  must  not  receive  any  i&ouey  or 
property  as  such  officer  or  do  any  act  affecting  the  disposition 
of  any  money  or  property  which  he  is  entitled  to  receive  or 
have  the  custody  of,  before  he  shall  have  filed  such  undertak- 
ing; and  any  person  having  the  custody  or  control  of  any  such 
money  or  property  shall  not  deliver  the  same  to  him  until  such 
undertaking  is  given.  If  he  enters  upon  the  discbarge  of  any 
of  his  official  duties  before  giving  such  undertaking  the  sureties 
upon  his  undertaking  subsequently  given  for  or  during  his  offi- 
cial term  shall  be  liable  for  all  his  acts  and  defaults  done  or 
suffered,  and  for  all  moneys  and  property  received  during  such 
term  prior  to  the  execution  of  such  undertaking,  or  if  a  new 
undertaking  is  given,  from  the  time  notice  to  give  such  new 
undertaking  is  served  upon  him.  Every  such  official  under- 
taking is  obligatory  and  in  force  so  long  as  the  commissioner 
continues  to  act  as  such  a&d  until  his  successor  shall  be  ap- 
pointed <and  duly  qualified,  and  until  the  conditions  of  the 
xmdertaking  shall  have  been  fully  performed,  Wben  his  un- 
dertaking is  renewed  pursuant  to  law,  the  sureties  upon  the 
iormer  undertaking  are  not  liable  for  any  official  act  done  or 
moneys  received  after  the  due  execution,  approval  and  filing 
cf  the  new  undertaking.  (Public  Officers'  Law,  §  12)*  The 
turctiea  upon  the  bond  of  a  public  officer  are  liable  thereon 
only  for  the  defaults  of  their  principal  committed  after  the 
commencement  of  the  term  of  office  for  which  they  became 
his  sureties.  Although  their  principal  held  office  during  a 
preceding  term,  they  are  not  liable  for  a  defalcation  which 
then  occurred*  In  such  case  those  who  were  sureties  for  the 
officer  for  the  prior  term  must  be  looked  to*  Biesell  v.  Saxton, 
W  N.  Y*  55. 

Form  of  undertaking*— The  undertaking  of  the  commissioner 

highways,  the  acknowledgement,  and    the    justification  of 

■etiee  may  he  in  the  following  form; — 
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FORM  *<h  2. 

\  udi-rtnklDK   of   Commissioner  of   HlfrhwRm, 

Whereas*  A  B,  of  the  town  of  ..«•- county  of  .. was  on  the 

.....day  of  „. j  19.,.,.*,  duly  elected  (or  appelated)  commissioner  of 

highways  of  the  town  of  ,....,,..■   in  such  county. 

Now,  therefore,  we*  the  said  A  B  and  C  D*  residing  at and  B 

F,  residing  at  ......  as  sureties,  do  hereby,  pursuant  to  section  63  of 

the  Town  Law*  and  other  statutes  made  and  provided,  undertake  and 
acknowledge  ourselves,  our  heirs,  administrators  and  executors*  Jointly 
and  severally,  firmly  bound  to  and  with  the  said  town  of*.  ........ In  the 

turn  of dollars,  that  the  said  A  B,  will  faithfuliy  discharge  his 

duties  a*  such  commissioner  of  highways,  and  within  ten  days  after  the 
expiration  of  his  term  of  office,  pay  over  to  his  successor  all  moneys  re* 
ma  In  trig  tn  his  hands  as  such  commissioner,  and  render  to  such  suc- 
cessor a  true  account  of  all  moneys  received  and  paid  out  by  him  as 
such  commissioner*  in  accordance  with  law,  or  in  default  thereof, 
that  we  will  pay  all  damages,  costs  and  expenses  resulting  from  such 
default,  not  exceeding  the  sum  specified  in  this  undertaking. 

Dated  this day  of 1*..,, 

A  B,  Commissioner  of  Highways. 
C  D* 
B  P, 
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STATE  OF  NEW  YORK.  >  —  , 
County  of  . . J     M 

On  the.. day  of in  the  rear  19 before  me,  the  sub- 

•crlher,  personally  came  A  B,  C  D,  and  E  F  to  rne  known  to  be  the  per- 
JO&i  described  in  snd  who  executed  the  within  instrument,  and  severally 
acknowledged  to  me  that  they  executed   the  said  instrument. 

o  h, 

(Official  title.) 
County  of ..*,,  as,: 

C  D  and  E  F,  being  severally  and  duly  sworn,  each  for  himself  deposes 
and  says.  C  D,  That  he  Is  one  Of  the  sure  ties  named  in  the  foregoing 
undertaking;  that  he  Is  a  freeholder  (a  house  holder)  within  the  state  of 

New  York;  that  he  is  a  ,..*.... »»,..  by  occupation,  and  reside!  in 

„. .  county  of  ..„. .*  at  No street  (and  has 

bts  place  of  business  At, ,...  street,  in  the  city  of  .......*........); 

(hat  he  Is  worth  the  sum  of dollars  (twice  the  amount  of 

the  undertaking),  over  and  above  all  Just  debts  and  liabilities  and  prop- 
erty exempt  from  execution;  and  E.  F.  that  he  is  one  of  the  sureties 
named  In  the  foregoing  undertaking:  that  he  is  a  freeholder  (or  bouse 
holder  >  within  the  state  of  New  York;  that  he  Is  a .by  occupa- 
tion and  resides  in ,....,  county  of  ....  —  •**••».,  at  No.. 

fcLreet.  in  the  eJty  of.. ............. ;  that  he  Is  worth  the  sum  of  .. .... 

dollars  (twice  the  amount  of  the  undertaking),  over  and  above  all  Joint 
dtbts  and  liabilities,  and  property  exempt  from  execution. 
Subscribed  and  sworn  to  before  me,  CD,  Lm.Ht. 

this  ,_  day  of  .,..»....  E  F,  /»»•««■ 

J  K. 
lal  title.) 

1*  the  undersigned,  supervisor  of  the  town  of  ,. , do  hereby 

approve  of  the  foregoing  undertaking  bs  to  Its  form*  manner  of  execu- 
tion and  sufficiency  of  the  sureties  thereon. 

Dated  .,.. IS..,* 

D,  F-,  supervisor,  town  of  ,  ♦ 
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§  5.  Resignation  of  commissioner. — Any  three  justices  of  the 
peace  of  a  town  may,  for  sufficient  cause  shown  to  them,  accept 
the  resignation  of  any  town  officer  of  their  town;  and  when- 
ever they  shall  accept  any  such  resignation,  they  shall  forth- 
with give  notice  thereof  to  the  town  clerk  of  the  town.  (Town 
Law,  §  64.) 

It  is  also  provided  in  the  Public  Officers'  Law,  §  21,  that 
town  officers  may  resign  their  offices  by  a  written  instrument 
addressed  to  the  town  clerk.  The  above  section  of  the  Town 
Law  provides  for  an  acceptance  of  the  resignation  of  a  high- 
way commissioner  by  any  three  of  the  justices  of  the  peace. 
It  may  be  that  under  such  section  the  resignation  does  not  take 
effect  until  so  accepted,  although  under  the  above  section  of 
the  Public  Officers'  Law  it  is  provided  that  a  resignation  shall 
take  effect  upon  the  delivery  to  the  officer  to  whom  addressed 
at  his  place  of  business,  or  when  it  shall  be  filed  in  his  office. 
It  is  also  there  provided  that  a  delivery  at  the  office  or  place 
of  business  or  residence  of  a  person  to  whom  any  such  resig- 
nation may  be  delivered,  shall  be  a  sufficient  delivery  thereof. 

Form  of  resignation. — Where  the  resignation  is  made  to  the 
justices  of  the  peace  as  provided  in  the  above  section  of  the 
Town  2Law  such  resignation  and  notice  thereof  may  be  in  the 
following  form: — 

FORM  If  O.  8. 
F«m  of  Rc«i*natiom. 

To  E.  F.,  G.  H.  A  I.  J.,  Justices  of  the  peace  of  the  town  of 

In  the  county  of 

I,  C    W.,of  the  town  of county  of ,  having 

been  duly  elected    (or  appointed)  to  the  office  of  commissioner  of  high- 
ways in  and   for  the  said  town   of ,    on  the day 

of ,  19 — ,  and  having  duly  qualified  as  such  officer,  do  hereby 

resign  such  office,  for  the  following  reasons:    (Here  specify  reasons). 

Dated  this day  of 19 Signed,  C.  W. 

FORM  If  O.  4. 
Notice  of  Acceptance  of  Reaisjrmatiom. 

To  C.  D.,  town  clerk  of  the  town  of 

You  are  hereby  notified,  pursuant  to  section  64  of  the  Town  Law, 
that  we.  the  undersigned,  justices  of  the  peace  of  the  said  town,  have, 
for  good  cause  shown,  accepted  the  resignation  of  C.  W.  as  commis- 
tanor  of  highways  of  said  town. 

ted,  this day  of 19 

Signed,    E.   F. 
G.  H. 
I.  J. 
Justices  of  the  Peace. 
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§  6.  Beiaoval  of  commissioner. — A  commissioner  of  highways 
may  he  removed  from  office  by  the  Supreme  Court  for  any 
misconduct,  maladministration,  malfeasance  or  malversation  in 
office.  An  application  for  such  removal  may  be  made  by  any 
citizen  resident  of  the  town,  and  shall  he  made  to  the  Appellate 
Division  of  the  Supreme  Court  held  within  the  judicial  depart- 
ment embracing  such  town.  Such  application  shall  be  made 
upon  notice  to  such  town  officer  of  not  less  than  eight  days, 
and  a  copy  of  the  charges  upon  which  the  application  will  be 
made  must  be  served  with  such  notice,  (Public  Officers1  La^> 
§  25a,  as  added  by  L.  1896,  ch.  573). 

§  7.  Vacancies, — a.  How  created, — The  office  of  commissioner 
of  highways  shall  be  vacant  upon  the  happening  of  either  of 
the  following  grants  before  the  expiration  of  his  term: — (1) 
hie  death;  (2)  his  resignation;  (3)  hia  removal  from  office;  (4) 
his  ceasing  to  be  an  inhabitant  of  the  town;  (5)  his  conviction 
of  a  felony  or  a  crime  involving  a  violation  of  his  oath  of 
office;  (fi)  the  judgment  of  a  court  declaring  void  bis  election 
or  appointment,  or  that  bis  office  i*  forfeited  or  vacant;  (7) 
his  refusal  or  neglect  to  file  his  official  oath  or  undertaking, 
if  one  is  required,  before  or  within  fifteen  days  after  the  com- 
mencement of  the  term  of  office  for  which  he  ii  chosen,  or  if 
appointed  to  fill  a  vacancy  within  fifteen  days  after  the  notice 
of  his  appointment,  or  within  fifteen  days  after  the  commence- 
ment of  such  term,  or  to  file  a  renewal  undertaking  within  the 
time  required  by  law,  or  if  no  time  be  so  specified,  within  fif- 
teen days  after  notice  to  him  in  pursuance  of  law,  that  such 
renewal  undertaking  is  required,     (Public  Officers1  Law,  5  20) ■ 

Forfeiture  of  office, — A  commissioner  of  highways  who  is  con- 
victed of  purchasing  votes  at  the  election  at  which  he  was 
elected  forfeits  his  office,  (Penal  Code,  §  410),     If  he  ask  or 
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receive  bribes  upon  an  agreement  or  understanding  that  his 
action  upon  any  matter  then  pending  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity  shall  be  influenced 
thereby,  he  forfeits  his  office  and  is  forever  thereafter  dis- 
qualified from  holding  any  public  office  in  this  state.  (Penal 
Code,  §  45).  And  he  also  forfeits  his  office  if  he  is  convicted 
of  receiving  any  gratuity  or  reward,  or  a  promise  thereof  for 
appointing  another  person,  or  procuring  for  another  person  an 
appointment  to  a  public  office,  (Penal  Code,  §  53);  if  he  is  con- 
victed of  permitting  another  person  ,for  any  reward  or  con- 
sideration to  perform  any  of  his  official  duties,  (Penal  Code, 
§  54);  if  he  is  convicted  of  wilfully  auditing  or  paying,  or  con- 
senting to  the  audit  or  payment  of  a  false  or  fraudulent  claim 
against  the  town,  (Penal  Code,  §  166). 

b.  Appointment  to  fill  vacancies.— When  a  vacancy  shall  occur 
or  exist  in  the  office  of  commissioner  of  highways,  the  town 
board  or  a  majority  of  them  may,  by  an  instrument  under  their 
hands  and  seals,  appoint  a  suitable  person  to  fill  the  vacancy, 
and  the  person  appointed  shall  hold  his  office  until  the  uext 
biennial  town  meeting.  The  board  making  the  appointment 
shall  cause  the  same  to  be  forthwith  filed  in  the  office  of  the 
town  clerk,  who  shall  forthwith  give  notice  to  the  person  ap- 
pointed.    (Town  Law,  §  65,  as  amended  by  L.  1897,  ch.  481). 

A  special  town  meeting  cannot  be  called  for  the  filling  of  a 
vacancy  in  the  office  of  highway  commissioner,  see  People  ex 
rel  Hyde  v  Potter,  82  N.  Y.  Supp.  649.  If  there  £s  a  failure 
to  elect  a  commissioner  of  highways  at  a  biennial  town  meet- 
ing, in  consequence  of  a  tie  vote,  or  otherwise,  the  town  board 
may  appoint  a  commissioner  to  hold  office  until  the  next  annual 
election.     People  ex  rel  Simpson  v  VanHorne,  18  Wend.  515. 

Form  of  appointment  and  notice  of  appointment. — The  appoint- 
ment to  fill  a  vacancy  in  the  office  of  commissioner  of  high- 
ways, and  the  notice  of  such  appointment  may  he  in  the  fol- 
^wing  form: 

FORM  NO.   ft. 
anointment  to  Fill  Vacancy   In   Office  of  Commissioner. 

MB,  a  vacancy  exists  in  the  office  of  commissioner  of  highways, 
of county  of because  of  the  (resigr- 
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nation*  or  as  the  case  rnay  be}..,.,,...,.,  of  1ft.  N.f  who  was  elected  to 

much  office  on  the  •«.,,   . .  day  of  »• 19... ...  for  a  term  of  two 

years  from  the  ....  day  of  ,,,  19..,,; 

Now,  therefore,  in  pursuance  of  the  power  vested  in  ub  by  section  66 
of  the  Town  Uw,  we,  the  undersigned  members  of  the  town  board  of 
pueh  town,  do  hereby  appoint  K.  O,  of  said  town  to  fill  yie  vacancy 
existing  In  such  office  of  commissioner  of  highways;  the  said  N.  O.  shall 
hold  such  office  until  the  next  biennial  town  meeting*  (*)  En  sutJi  town, 
and  until  his  successor  is  elected  or  appointed  and  has  qualified,  as 
provided  by  law. 

In   witness   whereof,    we   have   hereunto    set    our    hands    and    seals, 

at.,,., .,   in   said    town,   on   the.. ....  ..day   of .,   19...* 

B.  F.,  Supervisor.  (L.  S,) 

(Add  other  signatures  of  members  of  the  town  board,  with  designation 
of  office,   and  seals.) 

•If  town  meetings  are  held  at  time  of  general  election,  the  vacancy 
should  be  SUed  to  the  first  day  of  January  following-  the  election. 


FORM  NO.  a. 
Not  tee  of  Appointment   to  Office  of  Com  m  I  m  loner* 

To  N.  O.: 

Ton  are  hereby  notified  that  you  were  appointed  by  the  town  board 
of  the  town  of,  ..,,,.,,.,...  county  of,.,. .,.-,... .,t  as  commissioner  of 
nigh  ways  In  and  for  the  said  town  to  fill  the  vacancy  In  that  office 
occasioned  by  the  (resignation  or  as  the  ease  may  be)  of  M.  N\,  the 
former  incumbent  of  such  office;  such  office  Is  to  be  held  by  you  until 
the  neJtt  biennial  town  meeting  of  such  town  [  (or),  until  and  including 
the  31st  day  of  December  succeeding  the  next  biennial  town  meeting,] 
Such    appointment    was   duly    executed    by    the   members  of  said    town 

board  and  filed  In  my  office  on  the.... ..  ..day  of... .....  19.....  as 

provided  by  law. 

Dated 19.... 

C  Z.,  Town  Clerk, 

§  8.  Delivery  of  books  and  papers  by  outgoing  commissioner  to 
his  successor. — Whenever  the  term  of  office  of  any  supervisor, 
town  clerk,  commissioner  of  highways  or  overseer  of  the  poor 
shall  expire,  or  when  either  of  such  officers  shall  resign,  and 
another  person  shall  be  elected  or  appointed  to  the  office,  the 
ncceediug  officer  shall,  immediately  after  lie  shall  have 
entered  on  the  duties  of  his  office,  demand  of  his  predecessor 
all  the  records,  hooks  and  papers  under  his  control  belonging 
to  such  office.  Even-  person  so  going  out  of  office,  whenever 
so  required,  shall  deliver  upon  oath  to  his  successor  all  the 
records,  books  and  paper?  in  his  possession  or  under  his  control 
belonging  to  the  office  held  by  him,  which  oath  may  he  admin- 
red  by  the  officer  to  whom  such  delivery  shall  he  made 
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and  shall,  at  the  game  time  pay  over  to  his  successor  the 
moneys  belonging  to  the  town  remaining  in  his  hands.  ,  If  any 
such  officers  shall  have  died,  the  successors  or  successor  of  such 
officer  shall  make  such  demand  of  the  executors  or  adminis- 
trators of  such  deceased  officer,  and  such  executors  or  admin- 
istrators shall  deliver,  upon  the  like  oath,  all  records,  books  and 
papers  in  their  possession,  or  under  their  control,  belonging  to 
the  office  held  by  their  testator  or  intestate.  If  any  person 
so  going  out  of  office,  or  his  executors  or  administrators,  shall 
refuse  or  neglect,  when  lawfully  required,  to  deliver  such 
records,  hooks  or  papery  he  shall  forfeit  to  the  town,  for  every 
such  refusal  or  neglect,  the  sum  of  two  hundred  and  fifty  dol- 
lars; and  officers  entitled  to  demand  such  records,  books  and 
papers  may  compel  the  delivery  thereof  in  the  manner  pre- 
scribed by  law.     (Town  Law,  §  84). 


Proceeding*  to  compel  delivery  of  books  and  papers; — The  fol- 
lowing section  of  the  Code  of  Civil  Procedure  provides  the 
procedure  for  compelling  a  commissioner  <of  highways  to  deliver 
the  books  and  papers  pertaining  to  his  office  to  his  successor: 

A  public  officer  may  demand  from  any  person  in  whose  pos- 
session they  may  be,  a  delivery  to  such  officer  of  the  books 
and  papers  belonging  or  appertaining  to  such  office.  If  such 
demand  is  refused,  such  officer  may  make  complaint  thereof  to 
any  justice  of  the  supreme  court  of  the  district,  or  to  the 
county  judge  of  the  county  in  which  the  person  refusing 
resides.  If  such  justice  or  judge  be  satisfied  that  such  books 
or  papers  are  withheld,  he  shall  grant  an  order  directing  the 
person  refusing  to  show  cause  before  him  at  a  time  specified 
therein,  why  he  should  not  deliver  the  same.  At  such  time, 
or  at  any  time  to  which  the  matter  may  be  adjourned,  on 
proof  of  the  due  service  of  the  order,  such  justice  or  judge 

dl  proceed  to  inquire  into  the  circumstances.     Tf  the  person 

d  with  withholding  such  books  or  papers  makes  affidavit 

mcb  justice  or  judge  that  he  has  delivered  to  the  officer 

ta  and  papers  in  his  custody  which,  within  his  knowl* 

x,r  to  hi?  belief  belong  or  appertain  thereto,  such  pro- 
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ceedinga  before  such  justice  or  judge  shall  cease,  and  such 
person  be  discharged.  If  the  person  complained  against  shall 
not  make  such  oath,  and  it  appears  that  any  such  books  or 
papers  are  withheld  by  him,  such  justice  or  judge  shall  com- 
mit, him  to  the  county  jail  until  he  delivers  such  books  and 
papers,  or  is  otherwise  discharged  according  to  law.  On  such 
commitment,  such  justice  or  judge,  if  required  by  the  coin- 
plainantj  shall  also  issue  his  warrant  directed  to  any  sheriff  or 
constable,  commanding  him  to  search,  in  the  daytime,  the 
places  designated  therein,  for  such  books  and  papers,  and  to 
bring  them  before  such  justice  or  judge.  If  any  such  books 
and  papers  are  brought  before  him  by  virtue  of  such  warrant, 
he  qhall  determine  whether  they  appertain  to  such  office,  and 
if  ?o  shall  cause  them  to  be  delivered  to  the  complainant* 
(Code  Civil  Procedure,  §  247 la,  as  inserted  bv  L.  1893,  eh, 
179). 

In  proceedings  to  compel  an  officer  to  deliver  books  and 
papers  to  his  successor,  brought  under  the  above  section,  all 
that,  the  petitioner  is  required  to  establish  is  his  election  and 
that  he  has  duly  qualified;  questions  as  to  the  validity  of  his 
election  cannot  be  determined  in  such  a  proceeding.  Matter 
of  Bradley,  141  V.  Y.  527. 


§  9.  Compensation  of  comminioner. — The  compensation  of 
the  commissioner  of  highways  is  fixed  by  subdivision  1  of  §  178 
of  the  Town  Law,  as  amended  by  L,  1904,  eh.  312,  which  reads 
as  follows: 

1.  The  supervisor,  except  when  attending  the  board  of 
supervisory  town  clerk,  assessors,  justices  of  the  peace  and 
overseers  of  the  poor,  each  two  dollars  per  day,  except  that  in 
any  town  where  the  assessed  valuation  of  real  estate  is  over 
twenty  milion  dollars,  the  to%vn  board  of  such  town  may  deter- 
mine by  resolution  that  the  assessors  shall  receive  each  year  a 
salary  of  not  exceeding  one  thousand  dollars  in  lieu  of  per 
diem  compensation  hereinbefore  provided  for,  and  except  that 
the  town  hoard  of  any  town  may  fix  a  different  compensation 
for  the  assessors  in  their  town,  of  not  less  than  two  nor  more 
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than  three  dollars  per  day,  each,  and  also  except  that  in  the 
county  of  Monroe,  assessors  shall  be  entitled  to  three  dollars 
per  day,  and  also,  except  that  in  the  county  of  Nassau  assessors 
and  commissioners  of  highways  shall  be  entitled  to  three  dol- 
lars per  day,  and  the  town  boards  of  the  towns  of  and  in  said 
county  of  Nassau,  having  a  population,  as  appears  by  the  last 
federal  census,  of  seventeen  thousand  inhabitants,  or  more,  are 
hereby  authorized  and  empowered  to  fix  an  annual  compensa- 
tion for  the  assessors  and  commissioners  of  highways  of  said 
towns,  not  to  exceed  twelve  hundred  dollars  per  annum  each, 
and  to  provide  for  the  payment  of  said  compensation,  in  quar- 
terly installments.  The  town  board  of  any  town  may,  at  a 
regular  meeting,  fix  the  compensation  of  the  commissioner  of 
highways  of  such  town  at  a  sum  of  not  less  than  two  nor  more 
than  three  dollars  per  day. 


CHAPTER  II. 

The  Highway  Law. 

L  1890,  chap.  568. — An  Act  in  relation  to  highways,  constituting 
chapter  19  of  the  general  laws. 

(In  effect  March  1,  1890.) 

CHAPTER  NINETEEN  OF  THE  GENERAL  LAWS. 

Tine  Highway  Law. 

Article      I.  Highway     officers,     their     general     powers     and     duties. 
(55  1-26.) 
II.  Assessment  for  highway  labor.    (99  30-59a.) 

III.  The  duties  of  overseers  of  highways,  and  the  performance 

of  highway  labor.    (95  60-74.) 

IV.  Laying  out,  altering  and  discontinuing  highways  and  lay- 

ing out  private  roads.    (99  80-123.) 
V.  Bridges.     (99   130-145.) 
VI.  Miscellaneous  provisions.    (99  160-165.) 
VII.  The  regulation  of  ferries.     (99  170-174.) 
VIII.  County  Supervision  of  highways.    (99  180-189.) 
DC  Repealing  and  other  clauses.    (99  200-203.) 

ARTICLE    I. 
Highway  Ofllcers,  Their  General  Powers  and  Duties. 

Section   l.  Short  title. 

2.  Treasurer  of  highway  commissioners. 

3.  Powers  of  one  commissioner. 

4.  General  powers  of  commissioners. 

5.  Mile-stones  and  guide-boards. 

6.  Road  machines  and  implements. 

7.  Stone-crushers  and  materials. 

8.  Custody  of  stone-crushers. 

9.  Additional  tax. 

10.  Extraordinary  repairs  of  highways  or  bridges. 

It.  Auditing  expense  thereof. 

11a. Damages  for  change  of  grade. 

12.  Accounts,  how  made  out. 

13.  Unsafe  toll-bridge. 

14.  Drainage,  sewer  and  water  pipe?  In  highways. 

15.  Actions  for  injuries  to  highways. 

16.  Liability  of  towns  for  defective  highways. 

17.  Action  by  town  against  commissioners. 

18.  Audit  of  damages  without  action. 

19.  Reports  of  commissioners. 

20.  General  duties  of  overseers. 

21.  Opening  obstructed  highways. 

22.  Penalties  against  overseers. 

23.  Penalties,  how  collected. 

24.  Compensation  of  overseers. 

25.  Division  of  towns  into  highway  commissioner  districts. 

26.  Duties  of  commissioner  in  each  district. 
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g  1.  Short  title* — This  chapter  shall  be  known  as  the  highway 
law. 

The  Highway  Iaw  of  18i)0  consolidated  and  revised  the  prior 
legislation  of  the  state  upon  the  subject  of  highways  and 
bridges.  It  was  not  strictly  and  solely  a  consolidation  of  prior 
statutes,  for  new  provisions  were  engrafted  on  the  antecedent 
law  for  the  purpose  of  improving  the  highway  system.  People 
ex  rel  Koot  v  Board  of  Supervisors,  146  _N»  Y,  107,  113,  At 
the  time  of  its  enactment  it  purported  to  contain  all  the  law 
relating  exclusively  to  highways  and  bridges  and  the  powers 
and  duties  of  town  officers  in  relation  thereto.  Many  changes 
have  been  made  since  its  enactment  in  the  highway  system  by 
means  of  general  acts  not  included  as  a  part  of  the  highway 
law*  The^e  acts  will  be  treated  in  subsequent  chapters,  and 
references  will  be  made  to  them,  when  necessary,  in  the  notes 
to  the  sections  of  the  highway  law.  Notwithstanding  the 
many  independent  acts  which  have  been  passed  relating  to 
highways,  the  highway  law  is  still  the  principal  statute  upon 
the  Subject.  Its  original  form  and  substance  have  been 
greatly  changed  by  subsequent  amendment ;  but  it  remains  the 
principal  guide  to  the  proper  performance  of  the  duties  of 
highway  officers, 

§  2.  Treasurer  of  highway  commissioners, — When  there  is 
more  than  one  commissioner  of  highways  in  any  town,  they 
shall  designate  one  of  their  number  to  be  treasurer.  If  they 
fail  so  to  do,  the  commissioner  longest  in  office  shall  be  the 
treasurer;  ,and  all  money  collected  for  highway  purposes,  or 
belonging  to  the  highway  fund  of  the  town,  shall  be  paid  to 
him,  Before  receiving  such  money,  he  shall  execute  to  the 
town  an  undertaking,  to  be  approved  by  the  supervisor,  to  the 
effect  that  he  will  faithfully  account  and  pay  over  to  any  officer 
or  person  entitled  thereto,  any  money  that  may  come  into  his 
hands  as  such  treasurer. 

There  may  be  one,  two  or  three  commissioners  of  highways 
in  a  town  as  determined  by  a  vote  of  the  electors.     See  Town 
aw,  §  15,  ante,  p,  3.     Where  there  are  two  or  three  eomrais- 
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eioners  of  highways  the  law  contemplates  that  one  of  them 
should  receive,  pay  out  and  be  responsible  for  the  money  oi 
the  town  collected  for  highway  purposes.  The  commissioner 
acting  a@  treasurer  is  required  to  execute  an  undertaking  for 
the  faithful  accounting  of  the  moneys  received  and  paid  out 
by  him.     The  form  of  such  undertaking  may  be  as  follows 


FORM   NO.  T. 
ftmsnlMloiipr  Actlsg 


Tre*»«rer* 


Whereas,  the  coinmteatonem  of  highways  of  the  town  of , 

In  the  county  of have  designated  A+  B.,  one  of  their  num 

ber    to   be    treasurer,    pursuant    to  section    2   of  the   Highway   Law,   now 

therefore  we,  the  said  A.   B.   and   C.  D.(  residing  at.,  „...,„ .   and 

K.    F..    residing   at., .,.....,,    as   sureties,    do     hereby    jointly    and 

severally  undertake,  and  acknowledge  ourselves,  our  helra,  adminis- 
trator* and  executors,  jointly  and  severally,  firmly  bound   to  and  with 

the  said  town  of In  the  sum  of that  the  said 

A*  R.  will  faithfully  account  and  nay  over  to  any  officer  or  person 
entitled  thereto  any  money  that  may  come  Into  his  hands  as  such 
treasurer, 

Dated  this .....day  of............  19,../ 

A.    B*.    Commissioner   of   Highways. 
C,   D.. 
E.   F„ 

Sureties. 
(Follow  with  acknowledgement,  justification  and  approval  as  In  Form 
No,  1,  ante  p.) 

A  town  may  be  divided  by  the  town  board  into  two  or  three 
highway  commissioner  districts  and  one  of  such  districts  may 
be  assigned  to  each  commissioner.  Highway  Law,  §  25,  post. 
Where  a  town  is  so  divided  the  moneys  raised  and  col 
lected  from  the  town  at  large  for  highway  purposes  are  to  be 
apportioned  and  paid  to  each  commissioner  and  expended  by 
him  on  the  highways  in  his  district.  Highway  Law,  •§  20, 
post.  Tn  such  case  the  above  section  of  the  highway  does  not 
apply,  and  no  treasurer  is  appointed. 

§  3.  Powers  of  one  commissioner. — When  any  town  has  but 
one  commissioner  of  highways,  the  term,  commissioners  of  high 
ways,  when  used  in  this  chapter,  shall  mean  such  one  commis- 
sioner. 

The  number  of  commissioners  is  determined  as  provided  by 
Town  Law,  §  15,  ante  p.  3,  and  this  section  also  provides  that 
'Srhen  there  shall  be  but  one  commissioner  of  highways  in  any 
town,  he  shall  possess  all  the    powers   ami    discharge  all  the 
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duties  of  commissioners  of  highways  as  prescribed  by  statute." 
And  under  section  18  of  the  statutory  construction  law  it  is 
provided  that  "a  reference  to  several  officers  of  a  municipal 
corporation  holding  the  same  office,  or  to  a  board  of  such  offi- 
cers, shall  be  deemed  to  .refer  to  the  single  officer  holding  said 
office,  when  but  one  person  is  chosen  to  fill  such  office  in  pur- 
suance of  law." 

Powers  of  majority. — Where  three  commissioners  are  elected, 
two  of  such  commissioners  may  exercise  any  power  or  author- 
ity, or  perform  any  duty  of  the  board,  provided  the  meeting 
at  which  such  action  is  taken  was  duly  called,  or  held  on 
reasonable  notice  to  all  the  commissioners.  So  also  if  a  com- 
missioner dies  or  becomes  mentally  incapable  of  acting,  or  shall 
refuse  or  neglect  to  attend  a  meeting,  the  two  remaining  com- 
missioners may  exercise  the  powers  and  perform  the  duties  of 
the  board.  Statutory  Construction  Law,  §  19.  If,  however, 
the  offices  of  two  of  the  commissioners,  where  there  are  three 
commissioners,  become  vacant,  there  seems  to  be  no  authority 
of  law  for  the  remaining  commissioner  to  act  for  the  board. 
And  where  there  are  two  commissioners  and  the  office  of  one 
becomes  vacant,  the  other  commissioner  cannot  bind  the  town 
generally,  although  under  section  26  of  the  Highway  Law,  post, 
he  may  perform  the  duties  of  a  commissioner  in  the  high- 
way commission  district  for  which  he  was  elected  and  has  been 
assigned. 

§  4.  General  powers  of  commissioner. — The  commissioners  of 
highways  in  the  several  towns,  shall  have  the  care  and  super* 
intendence  of  the  highways  and  bridges  therein,  except  as 
otherwise  specially  provided  in  relation  to  incorporated  vill- 
ages, jcities  and  other  localities;  and  they  shall 

1.  Cause  such  highways  and  bridges  to  be  kept  in  repair,  and 
give  the  necessary  directions  therefor,  and  shall  inspect  the 
highways  and  bridges  in  each  highway  district  between 
the  first  and  fifteenth  day  of  September  in  each  year, 
or  at  such  other  time  as  the  board  of  supervisors  by  resolution 
may  prescribe.  If  it  appears  to  him  upon  such  inspection 
that  the  labor  assessed  in  any  highway  district  has  not  been 
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entirely  performed  therein,  he  shall  transmit  a  statement  to 
the  supervisor  of  his  town  containing  the  number  of  days'  labor 
which  in  his  opinion  have  not  boefi  performed  in  such  dis- 
trict j  and  a  list  of  all  persons  and  corporations  owning 
property  therein  and  the  number  of  days  of  labor 
still  to  be  performed  by  such  persons  and  corporations,  A 
notice  of  the  transmission  of  such  statement  and  of  the  day 
and  place  where  the  persons  assessed  for  highway  labor  in  encb 
district  may  be  beard  before  such  supervisor,  shall  be  posted 
b  at  least  three  conspicuous  places  in  the  road  district  affected 
by  such  statement.  On  the  day  and  at  the  place  specified  in 
finch  notice,  the  supervisor  shall  hear  all  persons  interested  in 
the  performance  of  labor  on  the  highways  in  such  district. 
After  such  hearing,  the  supervisor  shall  correct  such  list  in 
accordance  with  the  testimony  and  facts  as  they  appear  to  him 
and  shall  make  a  return  thereof  to  the  board  of  supervisors  in 
the  same  manner  as  unpaid  taxes  and  unperformed  labor  are 
■h  nrned  by  the  town  board  to  the  board  of  supervisors*  The 
botrd  of  supervisors  at  its  annual  meeting  dn  each  year,  shall 
cause  the  amount  of  arrearages  for  highway  labor  contained 
in  such  lists,  estimating  each  day's  labor  at  one  dollar  and  fifty 
Wta  a  day,  to  be  collected  from  the  property  of  the  person  or 
f "rporation  specified  in  such  list,  in  the  same  manner  as  arrear- 
ages for  unperformed  labor,  (Amended  by  L,  1901,  cb.  437 
mi  L.  1902,  ch.  75.) 

hi  the  adminiitration  of  the  highway  system  the  commissioner 

W  highways  h  an  independent  officer,  exercising  public  power 
iud  charged  with  public  duties,  specially  prescribed  by  law. 
While  acting  in  that  capacity;,  by  virtue  of  powers  conferred 
V  statute  he  proceeds  independently  of  any  direction  on  the 
pirt  of  the  town,  On  the  other  hand,  he  is  without  power  to 
^present  or  affect  the  rights  of  the  town  in  any  other  manner 
ribed  by  statute.     Flvnn  v  Hurd,  118  N.  Y.  19,  87j 
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People  ex  rcl  Everett  v  Supervisors,  93  N.  Y.  397*  The  com- 
missioner is  charged  with  the  care,  superintendence,  repair 
and  improvement  of  the  highways  and  bridges  within  his 
town,  and  with  the  custody  and  disbursement  for  that  purpose 
of  whatever  money  is  provided  therefor.  Berlin  Iron  Bridge 
Co*  v  Wagner,  57  Hun,  346, 

No  corporate  duty  is  imposed  upon  towns  in  respect  to  the 
care,  superintendence  or  regulation  of  highways  within  their 
limits.  Ordinarily  a  commissioner  of  highways  is  not  an  agent 
of  the  town  in  its  corporate  capacity,  and  the  town  is  not 
chargeable  with  his  malfeasance,  nonfeasance,  or  delinquen- 
cies, People  ex  rel.  Van  Keurer  v.  Town  Auditors,  74  N\  Y. 
310, 

Highways  to  be  kept  in  repair, — As  to  what  are  public  high* 
ways  sec  Highway  Law,  §  100,  post  p.  A  highway  jcannot 
be  said  to  be  opened  and  worked  unless  it  is  passable  for  its 
entire  length.  It  must  be  opened  ad  a  highway  over  its  entire 
route*  It  need  not  be  worked  in  every  part,  but  it  must  be 
worked  sufficiently  to  be  passable  for  public  travel.  High- 
ways are  for  public  use,  to  enable  the  public  to  pass  and  repass 
with  teams  and  vehicles  such  as  are  ordinarily  used;  and  when 
a  highway  laid  out  shall  remain  unopened  and  un worked  for 
six  years,  the  statute  declares  that  it  shall  cease  to  be  regarded 
as  a  highway  for  any  purpose*  The  requirement  to  open  and 
work  a  highway,  implies  that  it  must  be  made  passable  as  a 
highway  for  public  travel  It  need  not  be  a  first  class  road; 
it  need  not  be  finished,  but  it  must  be  sufficient  to  enable  the 
public  to  pass  over  it.     Beckwith  v  Whnlen,  70  N.  Y.  430,  435. 

Duty  of  commissioner  to  repair, — It  is  made  the  duty  of  the 
commissioner  of  highways  to  keep  the  highways  and  bridges  of 
bis  town  in  repair.  In  performing  such  duty  he  has  discre- 
tionary power,  and  if  he  does  not  exceed  his  statutory  author- 
ity, it  will  be  assumed,  unless  the  contrary  appears,  that  he 
acted  in  good  faith  and  according  to  the  best  of  his  judgment. 
People  ex  rel  Slater  v  Smith,  83  Hun,  432,  And  he  is  also 
to  be  permitted  to  use  his  own  judgment  in  detennining 
whether  repairs  are  necessary;  there  is  no  absolute  and  impera- 
tive duty  to  repair  in  a  given  case  imposed  upon  him.  Peck  v 
Batavia,  32  Barb.  641,  The  question  as  fo  what  constitutes 
negligence  upon  the  part  of  the  commissioner  in  failing  to 
repair  defective  highways  and  bridges  is  hereafter  considered. 
See  Highway  Law,  §  16,  post 
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Direction*  to  ovemm. — This  subdivision  imposes  upon  the 
commissioner  of  highways  the  primary  duty  of  causing  the 
highways  and  bridges  in  hie  town  to  be  kept  in  repair.  Be- 
cause the  overseers  appointed  by  the  commissioner  for  the 
several  highway  districts  are  by  statute  required  to  keep  in 
repair  the  highways  in  their  respective  districts,  the  comuii- 
ei  oner  is  not  thereby  relieved  from  the  duty  of  seeing  that  such 
highway  s  are  kept  in  a  safe  condition*  Fur  man  v  Town  of 
Ellington,  46  Hun,  41,  atfd  124  N.  Y,  662;  Bryant  v  Town  of 
Randolph,  44  tf.  Y.  H.  Rep  86  affd  133  N.  Y.  70;  Bartlett 
v  Crozier,  tf7  Johns,  437,  In  speaking  of  the  relative  duties 
of  commissioners  and  overseers  of  highways  the  court  in  the 
case  of  Tarman  v..  Town  of  Ellington,  supra,  said;  "By  the 
system  thus  provided  by  the  statute  for  the  ordinary 
repairs  of  the  highways,  exclusive  of  bridges  over  intersecting 
streams,  the  work  is  to  be  furnished  through  the  action  of  the 
overseers,  who  tare  officers.  They  are  to  warn  the  inhabitants 
of  their  districts  to  do  the  work,  and  they  arc  also  to  expend 
for  the  same  purpose  moneys  derived  by  them  from  commuta- 
tions and  fines.  It  is  through  these  means  that  the  commis- 
sioner may  by  his  directions  cause  such  repairs  to  be  made. 
And  for  a  failure  to  perform  any  of  the  duties  required  of  them 
by  the  statute,  or  which  may  be  enjoined  upon  them  by  the 
commissioners  of  highways  the  overseers  are  subjected  to  a  pen- 
alty. Their  duty  to  make  repairs  does  not  depend  upon  the 
direction  of  the  commissioners  to  do  it.  The  statute  charges 
them  with  it*  But  this  does  not  relieve  the  commissioner  from 
the  duty  of  seeing  that  the  roads  are  kept  in  suitable  repair, 
and  for  that  purpose  to  give  the  requisite  directions  to  the 
overseers  to  use  the  means  provided  by  the  statute  to  supply 
the  work  necessary  to  do  it,  and  to  use  reasonable  diligence 
to  see  that  his  directions  are  executed,  because  upon  him  rests 
the  care  and  supervision  of  the  highways,  and  his  negligence 
alone  probably  furnishes  the  remedy  to  those  suffering  injuries 
occasioned  by  their  defective  condition*  *  *  *  *  In 
view  of  the  superintending  care  imposed  upon  the  commis- 
rioner,  he  should  be  required  to  use  reasonable  diligence  to  learn 
whether  the  overseer  has  proceeded  with  the  performance  of 
the  work,  and  if  he  has  not  to  take  measures  so  far  as  he  fenay, 
to  enforce  the  execution  of  such  direction.** 

Inspection  of  highways  and  bridges;  unperformed  labor* — The 
superintending  duties  of  the  commissioner,  and  his  power  to 
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compel  a  proper  observance  of  the  duties  imposed  by  statute 
as  to  the  performance  of  highway  labor  are  emphasized  by  the 
provisions  of  the  above  subdivision  relative  to  the  inspection 
by  him  of  highways  and  bridges,  for  the  purpose  of  determin- 
ing the  number  of  days'  labor,  which  in  his  opinion  have  not 
been  performed  in  each  highway  district. 

The  following  are  forms  of  the  statement  to  be  made  T>y 
the  commissioner  to  the  superior  after  such  inspection,  and 
of  the  notice  of  the  transmission  of  such  statement: 

FORM  NO.  8. 
Statement  urn  to   Unperformed  Highway  Labor. 

To  D.  L„  Supervisor  of  the  town  of : 

Upon  an  Inspection  made  by  me  of  the  highways  and  bridges  In  each 

highway  district  in  the  town  of between  the  1st  and  16th 

days  of  September,  19 pursuant  to  sub.  1  of  section  4  of  the  High- 
way Law,  I  find  that,  in  my  opinion,  the  labor  assessed  In  the  follow- 
ing highway  districts  has  not  been  entirely  performed  therein.  The 
following  is  a  statement  containing  the  districts  in  which  such  labor 
has  not  been  performed  and  the  number  of  days*  labor  which  In  my 
opinion  are  in  arrears,  and  also  a  list  of  the  persons  and  corporations 
owning  property  therein,  and  of  the  number  of  days'  labor  still  to  be 
performed  by  such  persons  and  corporations: 

District  No.  1. 
Total  number  of  days'  labor  unperformed 120 

Days'  Labor    Days'  Labor 
Names  of  Property  Owners.  Assessed.       Unperformed 

John  Brown    81  9 

(In  the  same  manner  as  to  other  property  owners.) 

Dated  this   day  of  19 

L.  M., 
Commissioner  of  Highways. 

FORM   NO.  9. 
Notice  of  Transmission  of  Statement. 

Take  notice:— 

That   the    undersigned,    commissioner   of   highways   of   the   town    of 

has  this  day  transmitted  to  A.  B.,  Supervisor  of  the 

town  of a  statement  containing  the  names  of  all  prop- 
erty owners  in  the  several  highway  districts  in  the  town  of 

who  have  been  assessed  for  highway  labor  therein,  and  who  in  my 
opinion  have  failed  to  perform  the  full  amount  of  the  highway  labor 

so  assessed.    The  said  A.  B.,  Supervisor  of  the  town  of  

will    hear  all  persons  assessed   for  the   performance   of   labor   on   the 

highways  in  each  of  such  district*,  at   in  the  village 

of  ,  State  of  New  York. 

Dated,  this  day  of  ,  19 

L.  M , 
Commissioner  of  Highways. 
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2.  Cause  such  highways  as  shall  have  been  laid  out,  hut  not 
sufficiently  described,  and  such  as  shall  have  been  used  for 
twenty  years,  but  not  recorded,  to  he  ascertained,  described 
and  entered  of  record  in  the  town  clerk's  office; 


ro  what  constitutes  a  highway,  see  Highway  Law,  §  100, 
post.     It  is  provided    in    thii?    section  that    highways    which 
have  been  used  as  such  fur  n  period  of  twenty  y«;u>  oi  more  be* 
come  public  highways.     When  commissioners  of  highways  shall 
lay  out  highways  ihey  are  required  to  cause  a  survey  thereof 
to  be  made  and  incorporate  the  same  in  an  order  to  be  signed 
by  them  and  to  file  the  name  in  the  office  of  the  town  clerk. 
Highway  Law,  §  81,  post* 
Effect  of  survey, — A  survey  made  pursuant  to  the  above  sub- 
on,  describing  a  road  which  has  been  used  as  a  highway 
for  more  than  twenty  years  will  not  have  the  effect  to  inci 
or  change  the  width  or  location  of  the  highway;  it  is  effective 
only  us   a   description    of  it   as  manifested  by  the   permitted 
use.     Ivory  vs.  Town  of  Deerpark,  116  N.  Y. 
Where  a  highway  has  been  dedicated  to  the  public  for 
the  pr  1  period  of  twenty  years  the  commissioners  may 

under  the  above  subdivision  cause  a  survey  to  be  made  thereof 
and  remove  fences  and  other  encroachments  within  the  limits 
of  such  highway,     James  v.  Sammis,  132  N.  Y.  233. 
Where  the  commissioners  of  highways  have  ascertained  and 
[bod  a  road  as  provided  in  this  subdivision,  their  certifi- 
cate is  not  a  defense  to  an  action  against  an  overseer  of  high* 
.ass,  where  such  certificate  did  not  purport  to  be 
based  either  upon  a  record  or  upon  an  adjudication  of  use  for 
twenty  years;  and  proof  is  admissible  on  behalf  of  the  pi*  In  tiff 
that  the  road  was  not  a  public  highway  by  use  or  dedication , 
Kel?ey  vs.  Burgess,  12  N.  Y.  Supp.  Ifi9\ 
Privite  roads, — The  duty  of  causing  roads  to  be  described  and 
led  evidently  applies  to  such  roads  as  have  been  previously 
laid  out  by  public  authority  and  imperfectly  described,  and  to 
Rich  as  have  been  ttaed  as  highways  for  twenty  years;  and 
not  apply  to  Toads  which  have  been  laid  out  by  individuals 
°n  their  own  lands.     City  of  Oswego  v.  Oswego  Canal  Co.  6 
N.  Y.  861 

ther  for  twenty  years  is  not  of  itself  sufficient  to  constitute  a 
Public  highway.     It  must  be  associated  with  some  act  showing 
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such  use  to  be  claimed  as  a  right  hostile  to,  and  independent  of, 
;he  will  of  the  owner,  such  as  repairing  the  road  or  assuming  its 
control  in  some  ostensible  manner.  Harriman  v.  Howe,  78 
Hun.  280. 

3.  From  time  to  time,  not  oftener  than  once  a  year,  divide 
the  town  into  so  many  highway  districts  as  they  shall  judge 
convenient,  by  writing,  under  their  hands,  to  be  filed  with  the 
town  clerk,  and  by  him  to  be  entered  in  the  town  book,  at 
least  ten  days  before  an  annual  town  meeting.  A  territory 
not  exceeding  one  square  mile,  containing  a  population  of  not 
less  than  one  hundred  and  fifty,  and  not  including  a  part  of  a 
city  or  village,  may  be  established  as  a  separate  highway  -dis- 
trict in  the  following  manner:  A  verified  petition  of  two- 
thirds  of  the  electors  of  such  territory  representing  two-thirds 
of  the  taxable  property  therein  and  describing  the  territory, 
may  be  presented  to  the  highway  commissioner  at  least  twenty 
days  before  the  annual  town  meeting.  The  petition  shall 
state  the  population  of  the  proposed  district,  and  the  taxable 
persons  and  property  as  appears  by  the  last  preceding  assess- 
ment roll  of  the  town.  A  farm  or  lot  shall  not  be  divided 
in  the  formation  of  such  district.  Within  ten  days  after  the 
presentation  of  such  a  petition,  the  highway  commissioner 
shall  establish  the  district  in  the  manner  above  required  for 
other  highway  districts.  The  highway  district  so  established 
shall  not  be  abolished,  except  upon  the  petition  or  written  con- 
sent of  two-thirds  of  the  electors  representing  two-thirds  of 
the  taxable  property  'of  the  district.  The  highway  commis- 
sioner may  extend  the  highway  district,  so  established  not 
more  than  half  a  mile  in  any  direction,  and  if  it  is  so  extended 
an  order  shall  be  entered  accordingly.  In  a  town  which  has 
adopted  the  money  system  of  taxation  for  highway  purposes 
the  highway  commissioner  may  divide  such  town  into  high- 
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way  district?,  whenever  in  his  judgment  such  division  is  neces- 
sary for  the  proper  maintenance  and  repair  of  the  highways 
therein,  and  for  the  opening  of  highways  obstructed  by  snow. 
(Amended  hy  L  1897,  chap.  782  and  L.  1904*  chap.  611.) 


The  abject  of  dividing;  a  town  into  highway  districts  is  to  di- 
vide up  among  the  several  overseers?  of  highways  the  labor  that 
its  to  W  prrfonned,  to  the  end  that  the  highways  in  their  re- 
spective districts  may  speedily  receive  the  benefit  ol  the  labor 
assessed.     Chamberlain  w  Taylor,  36  Hun*  24,  37. 

The  number  and  boundaries  of  the  highway  districts  are 
to  be  determined  by  the  commissioners  according  to  their  own 
judgment.  As  was  held  in  the  case  of  Tarrant  v.  Quackeu- 
bosf  10  How.  Pr.  237,  the  commissioners  must  divide  the  town 
into  districts,  but  in  the  performance  of  this  duty  they  act 
upon  their  own  judgment  and  discretion.  Where  the  labor 
fin  of  working  the  highways  is  in  force  the  duty  is  abso- 
lutely imposed  upon  the  commissioners  to  divide  the  town  into 
highway  districts.  The  whole  scheme  of  the  lawT  in  respect  to 
the  assessment  of  highway  labor  contemplates  the  division  of 
the  town  into  such  districts  and  the  appointment  of  overseers 
therein. 

If  the  money  system  of  working  the  highways  is  in  force  the 
amendment  to  the  above  subdivision  by  the  net  of  1904  pro- 
vides that  the  commissioner  may  divide  the  town  into  highway 
districts,  whenever  in  his  judgment  such  division  is  necessary 
for  the  proper  maintenance  and  repair  of  the  highways  there* 
in,  and  for  the  opening  of  highways  obstructed  by  snow. 

Statement  ai  to  highway  district*.— The  commissioner  of  high- 
ways is  required  to  file  in  the  office  of  the  town  clerk  a  state- 
ment specifying  the  changes  in  the  boundaries  of  the  several 
highway  districts  of  his  town,  It  is  provided  that  such  di- 
vision shall  not  be  made  oftener  than  once  a  year.  The 
statute  does  not  require  the  division  to  be  made  each  year, 
hut  contemplates  the  action  of  the  commissioner  as  often  as  he 
deems  expedient,  but  not  oftener  than  once  in  each  year.  So 
where  a  commissioner  is  satisfied  with  the  division  of  his  town 
into  highway  districts  as  it  exists  lie  is  not  required  to  make  a 
new  division.  The  following  is  a  form  of  the  statement  which 
may  be  used  by  a  commissioner  in  dividing  his  town  into  high- 
way districts. 


_ 
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FORM  NO.  10. 
Statement  off  Commissioner  as  to  Highway  District** 

The  undersigned,  commissioners  of  highways  of  the  town  of , 

in  the  county  of  hereby  divide  the  highways  of  said 

town  into  highway  districts  as  follows:— 

District  No.  1  shall  comprise,  (here  insert  the  description  of  the  high- 
ways to  be  included  in  such  district.) 
(Follow  in  the  same  manner  as  to  each  highway  district.) 
And  we  hereby  assign  to  each  of  said  districts  the  inhabitants  and 
corporations  respectively  residing  or  located  therein,  and  liable  under 
the  statute  to  be  assessed  for  highway  labor  on  highways  in  such  dis- 
tricts. 

Dated,  this  day  of  ....,  19 

A.  B., 
C.  D., 
BS.  P.. 
Commissioners  of  Highways. 

4.  Assign  to  each  of  the  highway  districts  such  of  the  in- 
habitants and  corporations  liable  to  work  on  highways,  or  who 
are  assessed  for  highway  taxes  thereon,  as  they  shall  think 
proper,  having  regard  to  proximity  of  residence  as  much  as 
may  be.     (Amended  by  L.  1904,  chap.  611.) 

Assignment  of  labor.— The  list  of  the  taxable  inhabitants  of 
each  district  is  to  be  filed  by  the  overseers  of  highways  in  the 
office  of  the  town  clerk  and  delivered  by  the  town  clerk  to  the 
commissioners.  (Highway  Law,  §  31,  post.)  The  commis- 
sioners have  power  over  all  the  highway  labor  of  the  town, 
and  may  assign  it  in  such  portions  as  they  please  to  the  dif- 
ferent highway  districts.  In  making  such  apportionment  they 
are  to  have  regard  to  the  proximity  of  residence  of  those  who 
are  to  perform  the  labor.  Tarrant  v.  Quackenbos,  10  How. 
Pr.  237. 

5.  On  the  fifteenth  day  of  April  of  each  year,  make  and  file 
with  the  town  clerk,  a  written  appointment  of  a  resident  of 
each  district,  to  be  overseer  of  highways  therein.  The  towii 
clerk  shall  notify  each  overseer  of  his  appointment,  within  ten 
days  after  the  filing  thereof,  and  the  jperson  so  appointed  and 
notified,  shall  thereupon  become  and  be  the  overseer  of  high- 
ways within  his  district  for  one  year,  and  until  his  successor 
shall  be  appointed.     If  any  person  so  appointed  overseer,  shall 
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Be  to  serve  or  his  office  shall  become  vacant,  the  commis- 
sioners shall  in  like  manner  appoint  some  other  person  to  be 
overseer.  The  board  of  supervisors  of  any  county  may?  by 
resolution,  adopted  at  an  annual  meeting  of  such  boaru,  fix 
another  time  when  the  appointment  of  such  overseers  of  high- 
ways shall  be  made  in  that  county.  The  overseers  of  high- 
ways appointed  in  highway  districts  in  towns  which  have  adopt- 
ed the  money  system  of  taxation  for  highway  purposes  shall 
perform  such  duties  in  respect  to  the  maintenance  and  repair 
of  highways  and  the  opening  of  highways  obstructed  by  enow 
in  the  districts  for  which  they  are  appointed^  as  are  prescribed 
by  the  highway  commissioners  of  such  towns,  (Amended  by 
L  1904,  chap.  61 L) 

Duty  to  appoint  overeter, — The  duty  imposed  upon  commia- 
iers  of  highways  by  this  subdivision  to  appoint  overseers 

thin  the  time  prescribed  in  the  statute  is  absolute.  People 
ex  reL  Myers  v.  Barnes,  114  N.  Y*  317. 

The  appointment  of  overseers  toust  be  in  writing  and  filed  ill 
the  office  of  the  town  clerk  The  town  clerk  is  then  Tequired 
to  notify,  within  10  days  after  the  filing,  each  overseer  of  his 
appointment.  If  a  person  chosen  or  appointed  to  the  office  of 
overseer  of  highways  *hall  refuse  to  serve,  he  shall  forfeit  to 
the  town  the  sum  of  $10.     (Town  Law,  §  55,) 

The  following  forms  of  appointment  and  of  notice  to  the 
overseer  mar  be  followed : 


FORM    NO.    11. 
Appointment  of  Ov«n»n. 

The  undersigned,  commissioners  <>f  highway*  of  the  town  of  .«« 

ttt  the   county   of   ...•...*, „♦,.,   hereby  appoint   the   following*  resi- 
dents tn  be  ovaraeerfl  of  highways  In   their  respective  districts  for  the 
GnBulnff  year,  a*  follows. — 
District  No.  1:— J.  K. 
District  No,  2:-U   M. 
District  No,  3:— T+   W. 

Dated,  this    •   day  of   .,,  It...., 

Signed   Ah   B„ 
C.    D„ 
EJ,   F.r 
Commissioners  of  Highways. 
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form  WO.  12. 
Notice  of   Appointment. 

TO  J,  K.: 

Please  take  notice  that  you  have  been  appointed  by  the  eomrniss to n- 

er§  of  highways  of  the  town  of  overseer  of  hlgnways 

for  highway  district  No.   ...  in  such  town,  for  the  ensuing  year;  and 

you  are  hereby  required  to  deliver  to  the  town  clerk,  pursuant  to  the 
provisions  of  section  31  of  the  Highway  Law,  within  16  days  after  re- 
ceiving this  notice,  the  names  of  all  the  taxable  Inhabitants  and  cor- 
porations In  your  highway  district,  liable  to  be  assessed  therein  for 
highway  labor. 

Dated  this day  of 19..... 

O,  P.. 
Town  Cleric 

6*  Require  overseers  of  highways  to  warn  all  persons  and 
corporations  assessed  to  work  on  highways,  to  come  and  work 
thereon,  with  (Such  teams  and  implements,  and  at  such  times 
as  the  said  commissioners,  or  any  one  of  them  shall  direct; 


Under  sections  60  and  61  of  the  Highway  Law,  post,  the 
overseer  of  highways  in  each  district  is  required  to  give  notice 
to  all  residents  of  hie  district  and  to  corporations  assessed  to 
work  upon  the  highways  therein  of  the  time  and  place  at 
which  they  are  to  appear  for  the  performance  of  highway 
labor. 

7.  Expend  all  moneys  raised  and  collected  from  the  town 
at  large  for  highway  purposes,  upon  the  highways  and  bridges 
situated  in,  or  upon  the  borders  of  the  town,  or  highway  dis- 
tricts assigned  to  the  town  in  which  such  moneys  were  raised 
and  collected,  in  such  proportion  as  they  may  deem  just  and 
proper; 

The  tax  collector's  warrant  directs  the  collector  to  pay  to 
the  commissioners  of  highways  of  the  town  such  sum  as  shall 
have  been  raised  for  the  support  of  highways  and  bridges 
therein,     (Tax  Law,  §  56.) 

Expenditure  of  highway  moneys. — Commissioners  of  highways 
are  vested  with  the  power  of  expending  all  moneys  raised  gen- 
erally for  highway  pursposes.  As  to  how  and  where  the 
money  so  raised  should  be  applied,  the  discretion  of  the  com- 
missioners will  control,  but  such  discretion  must  be  reasonably 
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and  they  cannot  excuse  an  omission  to  expend  a 
ing  amount  in  the  repair  of  an  apparent  defect  because 
tliey  concluded  or  determined  to  expend  the  money  for  other 
purposes.  Ivory  v.  Town  of  Deer  Park,  116  N.  Y.  476.  But 
where  the  money  system  is  adopted  the  moneys  collected  by 
tax  and  received  from  the  state  are  to  be  paid  to  the  supervisor 
and  disbursed  by  him  upon  the  order  of  the  commissioners; 
such  money  is  to  be  expended  upon  the  highways  as  directed 
by  the  commissioners  and  the  town  board.  Highway  Law,  § 
53?  as  amended  by  L.  1904,  chap.  478,  post* 

Commissioners  themselves  are  charged  with  no  duty  in  re- 
spect to  the  care  of  the  highways  of  the  town,  save  so  far  as 
they  are  furnished  with  the  power  to  provide,  or  are  previous- 
ly provided  with  funds  by  the  town  to  accomplish  such  pur- 
pose. The  obligation  imposed  upon  them  to  repair  the  high- 
ways and  bridges  is  co-ordinate  only  with  the  means  furnished 
a&  prescribed  by  statute,  and  there  is  no  authority  either  ex- 
pressly or  by  implication,  for  the  incurring  of  any  debt  or  ob- 
ligation upon  the  part  of  the  town.  People  ex  rel  Everett  v. 
Board  of  Supervisors,  93  N.  Y.  397,  The  amount  expended 
by  fhe  commissioner  must  be  limited  to  the  amount  raised  as 
provided  by  statute  and  paid  over  to  him  to  be  used  upon  the 
highways  and  bridge  m*  The  commissioner  cannot  borrow 
money  or  give  a  promissory  note  and  thereby  bind  either  the 
town  or  his  successor  in  office*  VanAIstyne  v.  Freda  v,  41 
It  V.  174. 

Highway  commissioners  have  no  power  to  pledge  the  credit 
of  the  town  for  materials  for  the  repair  of  highways  and 
bridges,  and  the  persons  furnishing  such  material  have  no  claim 
therefor  upon  the  town,  notwithstanding  the  existence  of  a 
local  custom  to  buy  such  material  upon  credit.  People  ex  rel 
Bowles  vs.  Burreli,  14  Misc.  217. 


8t  Have  power  to  enter  upon  the  lands  of  any  person  ad* 
joining  any  of  the  rivers,  streams  or  creeks  of  the  state,  drive 
«pils9,  throw  up  embankments  and  perform  such  other  labor 
*»  may  be  necessary  upon  the  banks  of  such  rivers,  streams  or 
weeks  for  the  purpose  of  keeping  them  or  any  of  them  within 
4eir  proper  channels  and  preventing  their  encroachment  upon 
toy  of  the  highways  of  the  state;  to  enter  upon  any  lands  ad- 
joining any  highway  and  which  lands  during  the  spring  fresh- 
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ets  or  any  time  of  high  water  are  subject  to  overflow  from  such 
rivers,  streams  or  creeks,  and  to  remove  or  change  the  position 
of  any  fence  or  other  obstruction  which  prevents  the  free  flow 
of  water  under  or  through  any  highway,  bridge  or  culvert 
whenever  the  same  may  be  necessary  for  the  protection  of  any 
highway;  to  protect  such  highways  and  the  property  of  the 
town  from  damages  by  reason  of  such  rivers,  streams  or  creeks 
washing  away  their  embankments,  or  changing  the  location  of 
the  channels;  to  enter  upon  any  lands  adjacent  to  any  of  the 
highways  of  the  town  and  with  the  approval  of  the  town  board 
to  remove  any  fence  or  other  obstruction  which  causes  snow  to 
drift  in  and  upon  said  highway,  and  erect  snow  fences  or  other 
devices  upon  such  lands  to  prevent  the  drifting  of  snow  in  or 
upon  any  such  highway;  and  to  agree  with  the  owner  of  any 
such  lands  upon  the  amount  of  damages,  if  any,  sustained  by 
him  in  consequence  of  such  entry  upon  his  lands  and  the  per- 
formance of  the  work  herein  authorized,  and  the  amount  of  the 
damages  so  agreed  upon  shall  be  a  town  charge,  and  shall  be 
audited  and  paid  in  the  same  manner  as  other  town  charges. 
If  the  commissioners  are  unable  to  agree  with  such  owner  upon 
the  amount  of  damages  thus  sustained,  the  amount  thereof 
shall  be  ascertained  and  determined  and  paid  in  the  same  man- 
ner as  damages  for  the  laying  out  and  opening  of  highways  are 
required  by  law  to  be  ascertained,  determined  and  paid,  where 
the  commissioners  and  land  owner  are  unable  to  agree  upon  the 
amount  thereof.  (Added  by  L.  1891,  chap.  212,  and  amended 
by  L.  1809,  chap.  344  and  L.  1904,  chap.  478.) 

This  subdivision  is  for  the  purpose  of  enabling  a  commissioner 
of  highways  to  enter  upon  lands  adjoining  highways  and  per- 
form labor  by  the  erection  of  embankments  or  the  digging  of 
trenches  so  as  to  prevent  the  encroachment  of  streams  upon  the 
.  highways,  and  to  remove  obstructions  in  such  streams  which 
prevent  the  free  flow  of  water  under  or  through  any  highway 
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bridge  or  culvert,  and  to  do  sneh  mother  work  as  may  be  neces- 
sary in  reaped  to  rivere,  streams  nr  creeks  to  pr-a-nt  injury  to 
the  highways.  The  lu*t  sentence  provides  for  ascertaining  the 
damages  rostasned  by  the  owners  of  such  lands  where  the  com- 
mi^-  B  Emable  to  agree  with  such  owners.     The  proceed- 

ings therefor  are  to  be  conducted  in  the  manner  prescribed  by 
article  4  of  the  Highway  Law,  post. 


0,  Require  overseers  of  highways  to  inspect  the  highways 
and  bridges  in  their  respective  districts  before  May  first,  and, 
within  five  days  thereafter,  to  report  in  writing  to  the  commis- 
sioners such  repairs  as  they  deem  necesaary.  Within  twenty 
days  after  the  receipt  of  such  reports,  the  commissioners  of 
highways  shall  personally  inspect  such  highways  and  bridges  in 
the  town  as  are  report ed  to  be  in  need  of  repairs  and  shall,  so 
far  as  pnir*ticiiMf\  personally  superintend  the  repair  thereof. 
(Added  by  J-  1901,  chap,  120.) 

Inspection  of  overseers;  reports. — It  is  made  the  duty  gener- 
ally of  the  overseer  to  repair  and  keep  jn  order  the  highways 
within  his  district.  Highway  Law,  §  20.  sub,  1,  pi 
This  general  duty  would  include  the  duty  of  inspecting  the 
highways  in  his  district,  and  by  the  above  subdivision  the  com- 
~n+ner  may  require  him  to  inspect  as  to  the  highways,  and 
also  as  to  the  bridges.  The  overseer  may  he  required  to  report 
(ha  condition  of  such  highways  and  bridges  as  ascertained  by 
fneh  inspection.  The  report  of  the  overseer  may  be  in  the 
following  fernr 

FORM    NO,    131, 
Report   «»r  Ovemeer  aMo   Condition   wt    II  ithnavi.  and    llrtdu*  ». 

To  L*  M.t  Commissioner  of  Highways  of  the  town  of  : 

The  undersigned,  overseer  of  highways  of  district  No.  1,  of  the  town 
of  .... has,  pursuant  to  your  request.  Inspected  the  high- 
ways and  bridges  In  his  district,  and  completed  such  Inspection  prior  to 
May  1,  18  +  +  ..  I  hereby  respectfully  submit  to  you  the  following  report 
of  the  condition  cf  the  highways  and  bridges  In  my  district  at  the  time 
of  such  Inspect  ton* 

(Here  slate  definitely  and  In  detail  the  condition  of  the  several  high- 
ways and  ht-Hges  within  the  district  as  ascertained  by  inspection,  i 

Dated  this  day  of  May,  19.., 

Signed  J.  K.> 
Overseer  of  Highways,  District  N<>\ 
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§  5.  Mile-stones  and  guide-boards.— Commissioners  of  high- 
ways may  cause  mile-boards  or  stones  to  be  erected  upon  the 
highways  in  their  town  as  they  think  proper;  they  shall  also 
cause  guide-posts,  with  proper  inscriptions  and  devices,  to  be 
erected  at  the  intersectings  of  such  highways  therein,  as  they 
may  deem  necessary,  which  shall  be  kept  in  repair  at  the  ex- 
pense of  the  town,  by  the  overseers  of  the  highways  of  the  dis- 
tricts in  which  they  are  respectively  located.  Upon  the  writ- 
ten application  of  five  resident  taxpayers  of  any  town  or  twenty 
resident  taxpayers  of  the  county  in  which  any  such  town  is 
located  to  the  commissioners  of  highways,  requesting  the  erec- 
tion of  one  or  more  guide-boards  at  the  intersection  of  high- 
ways in  such  town,  the  commissioner  of  highways  shall  causo 
to  be  erected  at  the  intersections  mentioned  in  such  application 
such  guide-boards,  indicating  the  direction,  distances  and  names 
of  the  towns,  villages  or  cities  to  or  through  which  such  inter- 
secting highways  run.  Such  application  shall  designate  the 
highway  intersections  at  which  such  guide-boards  are  requested 
to  be  erected  and  may  contain  suggestions  as  to  the  inscriptions 
and  devices  to  be  placed  upon  such  boards.  The  cost  of  the 
erection  and  maintenance  of  such  beards  shall  be  a  town 
charge.  If  the  commissioner  of  highways  refuses  or  neglects 
for  a  period  of  sixty  days  after  receiving  such  application  to 
comply  with  the  request  contained  in  such  application,  he  shall 
for  such  neglect  or  refusal  forfeit  to  the  town  the  sum  rf 
twenty-five  dollars  to  be  recovered  by  the  supervisor  in  the 
name  of  the  town,  and  the  amount  so  recovered  shall  be  set 
apart  for  the  erection  of  such  guide-boards.  (Amended  by  L. 
1895,  chap.  330.) 

Object  and  purposes. — The  above  section  authorizes  the  com- 
missioners of  highways  to  cause  mile-boards  or  stones,  and 
guide  posts  to  be  erected  at  such  highway  intersections  as  they 

Ljr    deem    necessary.     It    also    makes    it    obligatory  upon 
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the  commissioner  to  erect  guide  hoards  at  certain  high- 
way intersections  when  application  is  made  by  the  num- 
ber of  resident  taxpayers  of  the  town  or  county  as  specified* 
The  expense  of  the  erection  and  repair  of  such  mile  stones,  and 
guide  boards  is  a  town  charge^  and  should  be  audited  by  the 
town  board  and  paid  in  the  Mine  manner  as  other  town 
charges.  As  to  audit  of  town  accounts  by  town  board,  see 
Town  Law,  §§  162,  ItfT. 

Injuries  to  mile-stones  and  guide-posts, — A  person  who  will- 
fully or  maliciously  displaces,  removes,  injures,  or  destroys  a 
mile  board ,  mile  stone,  or  guide  post,  erected  upon  a  highway  or 
any  inscription  upon  the  same  is  punishable  by  imprisonment 
for  not  more  than  two  years.  Penal  Code,  §  639,  sub,  6.  Who- 
ever shall  injure,  deface  or  destroy  any  mile  stone  or  guide 
post,  erected  on  any  highway,  shall,  for  every  such  offence, 
forfeit  treble  damages.  Highway  Law,  §  153,  post.  A 
person  injuring  a  mile  stone  or  guide  post  may  therefor  be 
proceeded  against  criminally  under  the  Penal  Code  or  civilly 
tinder  the  Highway  Law. 

Erection  of  mile-stone*  and  guide-posts  by  turnpike  and  plank 
road  companies,  see  Transportation  Corporations  Law,  §  136, 
post. 

Application  for  erection  of  guide  boards. — A  written  applica- 
tion may  be  made  to  the  commissioner  of  highways  by  five  res- 
ident taxpayers  of  the  town,  or  twenty  resident  taxpayers  of 
the  county  requesting  the  erection  of  one  or  more  guide  boards 
ar  highway  intersection.  Such  application  may  be  in  the  fol- 
lowing form; 

FORM   NO,    14. 

Application   far  Erection  af  G aide- Board*. 

To  ,,..,,.,.....,,  Commissioner  of  Highways  of  the  town  of  ..... ...: 

The  undersigned,  resident  taxpayers  of  the  town  of ....,.,  (or 

resident  taxpayers  of  the  county  of  .  ..)t   pursuant  to  IE  of 

the  Highway  Law,  do  hereby  request  that  you  erect  guide  hoards  at  the 

intersection  of  the  following  hlghwayfl  in  the  town  of 

(Here  describe  highways).  That  such  guide  boards  indicate  the  direc- 
tion, distances  and  names  of  the  towns,  villages  or  cities  to  or  through 
which  such  intersecting  highways  run.  We  respectfully  suggest  that 
tbe  follow  In  it  Inscriptions  and  devices  be  placed  upon  such  guide 
boards:  (Here  distinctly  state  the  Inscriptions  desired  to  tie  placed 
cpor  each  guide  board  Hi  the  specified  highway  intersections). 
(Signed  by  resident  taxpayers  of  the  town  or  county*) 
Dated,  this day  of 19 


§  6.  Eoad    machine*    and    implements, — Commissioners    of 
highways  may,  upon  the  request  of  one  or  more  overseers  of 
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the  highway  districts  of  their  town,  contract  for  and  purchase 
for  such  district  or  districts,  upon  credit  or  otherwise,  good  and 
sufficient  scraper  and  plow,  or  either  of  them,  and  if  a  majority 
of  the  taxpayers  of  one  or  more  highway  districts  in  any  town, 
representing  more  than  one-half  of  the  taxable  property  in 
such  district  or  in  each  of  such  destricts,  to  be  ascertained  by 
the  last  preceding  assessment  roll  and  certified  to  as  such  by 
the  town  clerk  of  the  town,  petition  the  commissioner  or  com- 
missioners of  highways  of  such  town  therefor,  such  commis- 
sioners may  together  with  the  supervisor  and  overseer  or  over- 
seers of  such  district  or  districts,  contract  for  and  purchase 
upon  credit  or  otherwise,  a  road  machine  for  the  use  of  such 
district  or  districts,  which  implements  shall  be  used,  cared  for 
and  owned  by  isuch  district  or  districts  jointly.  Such  imple- 
ments shall  be  paid  for  out  of  the  highway  tax  of  the  district  or 
districts  for  which  they  are  purchased,  and  may  be  paid  for  in 
annual  installments,  not  exceeding  five.  If  purchased  for  more 
than  one  district  the  amount  paid  by  each  shall  be  in  propor- 
tion to  the  amount  of  highway  tax;  a  copy  of  the  note  or  con- 
tract issued  upon  the  purchase  of  such  implements,  shall  be 
filed  in  the  office  of  the  town  clerk  of  the  town  in  which  such 
town  or  road  district  is  situated,  and  it  shall  be  the  duty  of  said 
town  clerk  to  present  a  statement  of  the  sum  due  thereon  to 
the  town  board  at  each  annual  meeting  thereafter  for  the 
audit  of  town  charges,  and  the  town  board  shall  audit  such  sum 
and  certify  the  same  to  the  board  of  supervisors  of  the  county. 
Not  more  than  one-half  of  the  highway  tax  of  any  district  shall 
be  applied  in  payment  therefor,  in  any  one  year.  The  portion 
of  such  tax  so  applied,  shall  be  required  to  be  paid  in  money, 
and  be  assessed  and  levied  upon  the  property  of  such  district  or 
districts,  and  collected  in  the  same  manner  as  other  town 
urges  are  assessed,  levied  and  collected,  except  that  the 
rant  thereof  shall  be  put  in  a  separate  column  upon  the  tax 
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roll,  and  the  board  of  supervisors  of  the  county  shall  cause  the 
sum  certified  by  the  town  board,  to  be  levied  upon  the  taxable 
property  of  such  highway  district.     Such  commissioner  of  high* 
ways  shall  with  the  assistance  of  the  overseers  of  highways, 
in  any  road  district  which  is  to  be  charged  with  the  payment  for 
such  machine  after  the  completion  of  the  assessment  roll,  and 
ten  days  bcfoTc  the  meeting  of  the  board  of  supervisors  of  the 
county,  make  and  deliver  to  the  supervisor  of  such  town  a  list 
of  the  persona  in  such  district  or  districts  who  are  named  in 
the  last  assessment  roll  of  the  town  and  chargeable  with  tlu+ 
payment  of  a  tax  for  such  machine.     The  commissioner  or 
commissioners  of  highways  may,  alsn,  with  the  approval  of  tin 
town  board,  purchase  and  hold  for  the  use  of  the  town  at  large 
one  or  more  road  machines,  and  pay  for  the  same  with  money 
appropriated  and  set  apart  for  highway  purposes*     It  shall  be 
the  dirty  of  the  commissioner  or  commissioners  of  highways  of 
ueh  town  to  keep  the  road  machines  belonging  to  such  town, 
or  any  road  district  or  districts  in  such  town  in  repair,  if  such 
repairs  pre  reasonably  and  pay  the  expenses  thereof  out  of  the 
general  highway  funds  of  the  town,  and  also  to  provide  a  suit- 
able place  for  housing  and  storage  of  all  tools,  implements  and 
machinery  that  are  owned  by  the  town  or  by  the  several  high- 
way districts,  and  cause  these  tools  and  implements  and  ma- 
chinery to  be  stored  therein  when  not  in  use.     When  such  re- 
pairs upon  any  road  nwehinc  belonging  to  any  road  district  or 
districts  shall  exceed  the  sum  of  eight  dollars  in  any  one  year, 
such  expense  shall  be  assessed  and  levied  upon  the  property  of 
suck  districts  in  the  same  manner  as  above  provided  for  the  col- 
lection of  the  purchase  money  of  said  machines,  and  when  col- 
lated shall  be  paid  to  the  commissioner  or  commissioners  of 
highways  of  said   town.     Whenever  any  town   shall   change 
from  the  labor  to  the  money  system  of  working  and  repairing 
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the  highways,  as  provided  in  sections  fifty  and  fifty-one  of  the 
highway  law,  all  road  machines  owned  within  such  town, 
whether  by  the  town  or  by  any  road  district  or  districts  therein 
ehall  be  used  by  the  highway  commissioner  or  commissioners  of 
such  town  in  such  manner  and  at  sxich  places  in  such  town  as 
the  commissioner  or  commissioners  of  highways  of  such  town 
shall  deem  best.  The  said  machines  shall  be  kept  in  repair  bv 
the  commissioners  or  commissioner  at  the  expense  of  such  town. 
(Amended  by  L  1895,  chap,  586,  L,  1896.  chap.  987,  L.  1898, 
chap.  155,  and  L,  1904,  chap.  153.) 

Contracts  for  the  purchase  of  road  machines  and  scrapers  should 
be  made  by  the  commissioners  of  highways  in  the  name  of  the 
town,  and  when  such  contracts  are  otherwise  lawfully  made* 
they  shall  be  deemed  the  contracts  of  the  town,  notwithstand- 
ing it  is  omitted  to  be  stated  therein  that  they  are  in  the  name 
of  the  town.  Town  Law,  §  182.  In  towns  which  have  adopt- 
ed the  money  system,  contracts  for  the  purchase  of  road  ma- 
chines must  be  tiled  in  the  office  of  the  town  clerk  within  ten 
days  after  such  contracts  are  made.     L,  1895,  chap.  717,  jx 

Writ  of  mandamus  to  compel  commissioner  and  overseers  to 
perform  duty. — Where  a  road  machine  is  purchased  under  the 
provisions  of  the  above  section  the  vendor  of  the  machine  is 
entitled  to  a  peremptory  writ  of  mandamus  requiring  the  com- 
missioner of  highways  and  the  overseers  of  highways  to  make 
and  deliver  to  the  supervisor  of  the  town,  ten  days  before  the 
meeting  of  the  hoard  of  supervisors  "a  list  of  the  persons  in 
such  district  or  districts  who  are  named  in  the  last  assessment 
roll  of  the  town,  chargeable  with  the  payment  of  a  tax  for  such 
machine.-1  On  an  application  for  such  writ  the  defendants 
cannot  raise  the  question  whether  the  taxpayers  upon  whose 
petition  the  machine  was  purchased  constituted  a  majority  of 
the  taxpayers  of  the  district  representing  more  than  one-half 
of  the  taxable  property  therein,  where  such  fact  was  recited  in 
the  petition  and  is  certified  to  by  the  town  clerk,  as  required 
by  the  statute,  People  ex  rel  Climax  Co,  v.  Commissioner  of 
Highways,  48  App.  Div.  550* 

^  7.  Stone  crushers  and  material, — The  town  board  and  com- 
flner  or  commissioners  of  highways  of  any  town   may, 
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when  authorized  by  a  majority  rote  of  the  electors  voting 
iberon,  by  ballot,  at  the  annual  or  at  a  special  town  meeting* 
purchase  a  machine  for  crushing  stone,  a  suitable  roller,  and 
such  other  machinery  as  may  be  necessary  to  be  used,  under 
the  direction  of  the  commissioner  or  commissioners  of  high- 
ways of  said  town,  for  the  improvement  of  the  highways  th 
of >  and  the  commissioners  of  highways  of  any  such  town  may, 
in  any  year*  when  authorized  by  a  majority  vote  of  the  electors 
voring  thereon,  by  ballot,  at  the  annual  or  at  a  special  town 
ting,  expend  in  said  year  a  sum  not  exceeding  two  thou- 
sand dollars,  for  the  purpose  of  purchasing  stone,  and  quarry* 
iug,  breaking,  crushing  and  placing  the  same  on  the  highways, 
in  such  road  district  or  districts  at  the  town  board  may  direct 
and  defraying  the  expenses  of  Operating  such  machine,  and 
shall  present  the  account  and  vouchers  for  said  purchases  and 
expenses  to  the  town  board  for  audit,  and  the  amount  audited. 
together  with  the  cost  of  such  stone-crushing  machine,  when 
ta>\  before  included,  shall  be  levied  and  collected  as  other  town 
audits,     (Amended  by  L.  1805,  chap.  411  and  L.  1902,  chap. 

Submission  of  Proposition. — An  application  for  the  submission 
of  a  proposition  under  this  section  should  be  filed  in  the  office 
of  the  town  clerk  as  provided  in  section  32  of  the  Town  Law. 
Such  application  must  be  in  writing  and  should  plainly  state 
the  proposition  to  be  voted  upon*  The  town  clerk  is  required 
oy  such  section  to  give  at  least  ten  days  notice  of  the  submis- 
sion of  such  proposition  by  posting  it  conspicuously  in  at  least 
four  of  the  most  public  places  in  the  town.  If  it  is  desirable 
to  submit  such  a  proposition  at  a  special  town  meeting  appli- 
cation for  such  a  town  meeting  must  be  made  in  writing  by  at 
least  twenty-five  of  the  taxpayers  of  the  town,  addressed  to  the 
town  clerk.  (Town  Law,  §  23.)  Upon  the  filing  of  such  ap- 
plication the  town  clerk  is  required  to  give  at  least  ten  days 
notice  of  the  holding  of  such  special  town  meeting.  Town 
law,  J  24. 
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Purchase  of  crushed  stone  in  certain  towns. — The  commission- 
ers of  highways  and  the  town  board  of  any  town  of  one  thou- 
sand or  less  inhabitant?  adjoining  a  city  having  not  less  than 
thirty- five  thousand  inhabitants  are  authorized  to  expend  a 
sum  not  exceeding  $20,000  in  addition  to  the  sum  authorized 
to  be  expended  by  the  above  section,  L,  1895,  chap.  499,  § 
1?  post  page. 

Acquisition  of  gravel  beds, — The  overseers  of  highways  of  any 
road  district  of  the  state,  with  the  consent  of  the  commission- 
ers of  highways  of  the  town,  and  the  approval  of  the  town 
board,  shall  have  power  to  purchase  of  the  owner  of  any  gravel 
1m  d  or  pit  within  the  town,  gravel  for  the  purpose  of  grading, 
repairing  or  otherwise  improving  the  highways  of  the  town  at 
a  price  per  cubic  yard  approved  by  said  commissioners  and 
town  board.  If  such  overseer  can  not  agree  with  any  such 
owner  for  the  purchase  of  such  gravel,  the  overseer,  with  the 
consent  of  such  commissioners  and  the  approval  of  such  town 
board^  shall  have  power  to  acquire  by  condemnation  the  right 
to  take  and  use  such  gravel,  provided,  no  gravel  shall  be  so 
condemned  within  one  thousand  feet  of  any  bouse  or  barn,  or 
taken  from  any  lawn,  orchard  or  vineyard,  and  to  remove  the 
same  from  such  bed  or  pit  for  the  purpose  of  grading,  repair- 
ing or  otherwise  improving  such  highways,  together  with  the 
right  of  way  to  and  from  such  bed  or  pit  to  be  used  for  the 
purpose  of  such  removal.  The  right  to  use  such  gravel  or  to 
take  the  same  from  any  such  bed  or  pit  may  be  acquired  under 
this  section  for  two  or  more  or  all  of  the  road  districts  of  the 
town,  in  common;  and  if  acquired  for  two  or  more  or  all  of  the 
districts,  the  commissioners  of  highways,  with  the  approval  of 
th©  town  board,  must  make  the  purchase  or  acquire  such  right 
by  condemnation.  The  amount  agreed  to  be  paid  upon  any 
such  purchase,  and  the  amount  adjudged  to  be  paid  upon  any 
such  condemnation  shall  be  paid  by  the  districts  in  which  such 
gravel  shall  be  need,  but  the  costs  and  expenses  of  the  pro- 
ceedings for  the  condemnation  incurred  by  the  overseer,  shall 
be  a  charge  upon  the  town,  and  shall  be  audited  by  the  town 
board,  and  paid  the  same  as  other  town  charges. 

If  the  town  shall  abandon  for  the  period  of  three  years  any 
right  so  acquired  to  use  any  gravel  bed  or  pit  or  to  take  gravel 
therefrom,  or  if  the  overseftf  of  highways  of  any  such  district 
wherein  any  such  ri^ht  *hall  have  been  so  acquired,  or  the 
commissioners  of  highways  of  the  town  shall  cease  to  use  the 
tame  for  the  purposes  for  which  it  was  acquired,  the  right  of 
the  town  and  of  such  overseer  and  commissioners  thereto  shall 
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cease,  and  the  ownership  thereof  shall  revert  to  and  become 
vested  in  the  owner  of  such  bed  or  pit  at  the  time  such  right 
tabs  acquired,  or  his  heirs  or  assigns.     (L.  180 1,  chap.  309,  §§ 

§  8.  Custody  of  itone*cniflhcrs, — Such  machine,  when  pur- 
chased, ehall  be  under  the  care  and  custody  of  the  commis- 
sioners of  highways  of  the  town ;  and  where  there  is  an  incor- 
porated village  constituting  a  separate  highway  district,  in  anj 
town,  they  may,  by  an  agreement  with  the  trustees  of  the  vil- 
lage, permit  an  equitable  use  of  the  machine  to  such  separate 
village  district. 

§  (K  Additional  tax, — Whenever  the  commissioners  of  high- 
ways shall  determine  that  the  sum  of  five  hundred  dollars  will 
be  insufficient  to  pay  rhe  expenses  actually  necessary  for  the 
improvement  of  highways  and  bridges,  the  removal  of  obst rue- 
caused  by  snow  and  the  prevention  of  such  obstructions, 
they  may  Cause  a  vote  to  be  taken  by  ballot  at  any  town  meet- 
uThormng  such  additional  .sum  to  be  raised  as  they  may 
deem  necessary  for  such  purpose,  not  exceeding  one-third  of 
per  centum    upon  the  taxable    property  of  the  town  as 
shown  by  the  last  assessment  roll  thereof.     (Amended  by  L. 
IWk,  chap.  478/) 


in?. 
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Submiiiion  of  proposition  for  the  railing  of  money. — The  above 

section  authorizes  the  commiaaionera  of  highways  of  a  town  to 
leeure  an  appropriation  by  a  town  meeting  of  such  sums  in 
ttfeen  of  $500  as  may  lie  required  for  the  improvement  of 
highways  and  bridges.  The  Town  Taw,  §  31,  provides  that 
all  votes  upon  any  proposition  to  raise  or  appropriate  money 
w  incur  any  town  liability  exceeding  $500  shall  he  by  ballot. 

I  Special  town  meetings  may  be  called  upon  the  application  of 
-inncrs  of  highways  to  determine  questions  pertaining 
to  their  respective  duties,  and  which  the  electors  of  a  town 
have  a  ri^ht  to  determine.  Such  application  should  be  in 
^rftiagi  signed  by  the  commsstoners,  and  addressed  to  the 
town  clerk.     Town  Law,  §  23,     Fpon  an  application    being 
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thus  made  by  the  commissioners  the  town  clerk  is  required  to 
give  at  least  ten  days'  notice  specifying  the  time,  place  end 
purposes  of  the  meeting;  such  notice  must  be  posted  conspicu- 
ously in  at  least  four  tof  the  most  public  places  in  the  /town. 
Town  Law,  §  24.  The  commissioners  must  file  with  the  town 
clerk  a  written  application  plainly  stating  the  .question  they 
desire  to  have  voted  upon  and  requesting  a  vote  thereon  at  the 
town  meeting  specified  therein.  They  must  also  file  with  sucfv 
application  a  statement  of  their  accounts  to  date,  with  the 
facts  and  circumstances  which  in  their  opinion  make  the  appro- 
priation necessary,  and  also  an  estimate  of  the  sum  necessary 
for  the  purposes  stated.     Town  Law,  §  32. 

Effect  of  section.— The  above  section  has  for  its  purpose  the 
approopriating  of  town  money  by  a  regular  or  a  special  town 
meeting  without  the  issue  of  town  bonds  therefor.  The  com- 
missioners are  thus  enabled  to  secure  a  specific  amount  to  b> 
used  by  them  for  the  making  of  necessary  highway  improve- 
ments without  application  to  the  town  board,  or  without  the 
issuing  of  town  bonds  for  the  purpose  of  raising  such  money. 
If  it  is  desired  to  appropriate  a  less  amount  than  $500  the 
vote  thereupon  may  be  viva  voce.  Town  Law,  §  31.  But  on 
all  appropriations  of  more  than  $500  the  vote  must  be  by 
ballot. 

If  it  is  proposed  to  raise  money  by  the  issue  of  town  bonds 
for  the  construction  and  improvement  of  highways  and  bridges 
authority  must  be  procured  from  the  board  of  supervisors. 
County  Law,  §§12  (sub.  6)  13,  14,  69. 

§  10.  Extraordinary  repaint  of  highways  or  bridges. — If  any 
highway  or  bridge  shall  at  any  time  be  damaged  or  destroyel 
by  the  elements  or  otherwise  or  become  unsafe,  the  commis- 
sioner of  highways  of  the  town  in  which  such  highway  oj 
bridge  may  be,  may  cause  the  same  to  be  immediately  repaired 
or  rebuilt  if  consented  to  by  the  town  board,  but  if  the  expense 
thereof  exceed  five  hundred  dollars,  it  shall  be  done  under  a 
written  contract  therefor  which  must  be  approved  by  the  town 
board,  and  the  commissioners  of  highways  shall  present  the 
proper  vouchers  for  the  expense  thereof  to  the  town  board,  at 
leir  next  annual  meeting,  and  the  same  shall  be  audited  by 

lem  and  collected  in  the  same  manner  as  amounts  voted  at 
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town  meetings.     (Amended  by  L*  1895,  cbap.  606,  and    L. 
1899,  chap.  S4.) 

Ordinary  repairs. — The  amount  to  be  raised  in  each  town  for 
toe  repair  and  maintenance  of  highways,  in  addition  to  the 
highway  labor,  or  the  commutations  therefor,  unless  the  money 
mtem  is  adopted,  is  estimated  for  annually  bj  the  commia- 
rioner,  and  shall  not  exceed  the  annual  sum  of  $500,  See 
Highway  Law,  §  19,  post*  The  amount  raised  by  tax  in 
towns  adopting  the  money  system  is  not  less  than  one  dollar 
on  each  five  hundred  dollars  of  assessed  valuation  of  the  real 
and  personal  property  in  a  town,  and  shall  equal  at  least  one- 
half  the  value  at  the  commutation  rates  of  the  highway  labor 
which  should  be  assessable  under  the  labor  system.  Highway 
Law,  §  53,  post.  Under  such  section  there  is  also  added 
to  this  amount  the  amount  received  from  the  state  because  of 
the  adoption  of  the  money  system.  The  total  amount  avail- 
able for  the  ordinary  repair  and  maintenance  of  highways  and 
bridges  in  towns  where  the  labor  system  is  in  existence,  is  esti- 
mated for  by  the  commissioners  and  levied  upon  the  town  by 
the  board  of  supervisors,  and  in  no  case  exceeds  the  sum  of 
$500.  If  an  additional  amount  is  required  in  such  towns  for 
such  ordinary  repairs  and  maintenance,  a  vote  must  be  taken 
upon  a  proposition  duly  submitted  at  a  biennial  or  special  town 
meeting  under  the  authority  of  §  1)  of  the  Highway  Law.  In 
towns  which  have  adopted  the  money  system  the  amount  avail- 
able in  the  hands  of  the  highway  commissioner  for  ordinary 
repairs  and  maintenance  of  highways  and  bridges  is  the  amount 
raised  by  tax  not  less  than  one  dollar  on  each  five  hundred 
dollars  of  assessed  valuation,  and  equaling  at  least  one-half  the 
value  at  the  commutation  rates  of  Ihe  highway  labor  which 
should  be  assessable  under  the  labor  svstemr  and  the  amount 
received  from  the  state  equaling  fifty  per  centum  of  the 
amount  levied  in  each  town. 

Extraordinary  repairs. — Under  the  above  section  where  any 
highway  or  bridge  is  damaged  or  destroyed  by  the  elements  or 
otherwise,  or  becomes  unsafe,  the  commissioners  of  highways 
may  cause  the  same  to  be  immediately  repaired,  notwithstand- 
ing the  extent  of  such  damages  and  the  cost  of  the  repairs,  by 
uring  the  consent  of  the  town  board  as  provided  therein. 
Except  as  provided  in  such  section  the  commissioners  of  high- 
ways cannot  bind  the  town  by  their  contracts.  People  ex  rel 
Everett  v.  Supervisors,  93  N.  Y.  307;  Berlin  Bridge  Co.  v. 
Wagner,  57  ITmi  346,  10  X.  Y.  8npp,  *40,     In  the  case  of 
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Lythe  v.  Town  of  Evans,  3.')  Ifia&  -_%  227,  the  court  said: 
"If  extraordinary  repairs  become  necessary,  and  the  funds 
supplied  are  insufficient  for  the  purpose,  the  law  provides  the 
method  of  procedure  to  be  taken  by  the  commissioners  with 
the  consent  of  the  town  board,  whereby  a  legal  obligation  tu 
pay  for  the  necessary  expenditure  may  be  created  directly 
against  the  town  itself/'  In  no  other  way  may  the  commit 
doners  create  an  obligation  or  liability  against  the  town,  and 
in  the  case  of  People  ex  rel  Bowles  v.  iBurreli,  14  Jlisc*  214, 
it  was  held  that  highway  commissioners  have  no  power  to 
pledge  the  credit  of  the  town  for  materials  for  the  repair  of 
highways,  and  the  person  furnishing  such  material  has  no  claim 
therefor  upon  the  town,  notwithstanding  the  existence  of  a 
Load  custom  to  buy  such  material  upon  credit. 

Where  the  appropriation  for  the  improvement  of  highways 
and  bridges  of  a  town,  made  under  section  19  of  the  Uighu 
Law,  is  insufficient,  the  proper  course  of  the  commissioner  »t 
highways  is  to  apply,  under  sections  10  and  11  of  the  High- 
way Law.  to  the  town  board  for  consent  to  make  the  necessary 
improvements.  In  the  absence  of  such  consent  the  commis- 
sioner of  highways  has  no  power  to  proceed  with  the  improve- 
ments and  apply  in  payment  therefor  the  appropriation  for  the 
succeeding  year;  and  expenditures  so  made  create  no  legal 
claim  against  the  town,  People  ex  rel  Peterson  v.  Clark,  4** 
App,  Dh\  fl 

Consent  of  town  board, — The  consent  of  the  town  board  is  a 
prerequisite  to  the  reconstruction  or  repair  of  a  highway  or 
bridge  damaged  or  destroyed  by  the  element  s*  Without  such 
consent  the  commissioner  of  highways  has  no  authority  what- 
ever to  contract  for  the  town  or  incur  indebtedness  for  such 
a  purpose-  With  it,  he  may  contract  for  the  rebuilding  of  I 
bridge  and  the  contract  is  to  (be  deemed  the  contract  of  the 
town  and  should  be  made  in  the  name  of  the  town*  When  a 
town  board  has  once  given  its  consent  to  the  reconstruction 
a  bridge  its  duties  pertaining  thereto  are  at  an  end.  It  cannot 
direct  the  commissioner  as  to  what,  kind  of  a  bridge  shall  he 
erected  or  as  to  how  or  by  whom  it  shall  be  built.  People  ■  x 
re]  Groton  Bridge  Co*  v.  Town  TSnard,  92  TTun  r»,sr>:  Town  »»f 
Saranac  v.  Groton  Bridge  Co.,  55  App.  Div.  134. 

A  eoneent  of  a  town  board  that  "the  commissioner  of  high- 

ways  of  the  fows  "f  Greece  is  hereby  authorized  to  repair  the 

bridges  that  may  have  gone  down  since  the  annual  town  meet- 

to  the  heat  of  his  judgment1'  was  held  sufficient  to  author- 

the  commissioner  to  remodel  or  reconstruct  a  bridge  if  in 
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his  judgment  it  was  deemed  best  or  necessary  so  to  da     People 
ex  rel  Slater  \\  Smith,  b3  Hun  43:*;  Hall  v.  Town  erf  0] 
Bay,  M  App,  Div,  508. 

But  where  a  town  hoard  passes  a  resolution  allowing  the 
■niuraissioner  of  highway*  to  rebuild  a  bridge  destroyed  by  a 
tiood,  provided  he  can  do  so  by  subscription  for  the  neeessury 
la  1  tor,  and  after  subscriptions  amounting  to  180  days'  labor 
had  been  obtained,  the  town  board  passes  the  following  te&b* 
lution: — "Resolved  that  we,  as  a  town  board,  hereby  consent 
that  the  commissioner  of  high  ways  build  the  bridge  known  as 
the  Wilcox  bridge  at  Bedford,  provided  that  the  same  contri- 
butions can  be  secured  as  has  heretofore  been  offered/'  the 
highway  commissioner  has  no  power  to  enter  into  a  contract 
for  the  construction  of  ,an  iron  bridge  for  the  contract  price 
nf  $4,000,  to  be  paid  in  cash  or  town  certificates,  providing 
that  "the  subscription  of  labor,  gitbecribed  heretofore,  will  be 
used  in  hauling  and  erecting  the  work."  Town  of  Sa  ramie  v. 
Groton  Bridge  Co.,  55  App.  Div.  134, 

The  statute  does  not  prescribe  or  require  any  particular 
farm  of  consent  by  the  town  boar* I  to  flu*  rebuilding  of  a 
bridge.  It  was  the  evident  purpose  of  the.  statute  that  a  com- 
ber of  highways  should  not  be  permitted  to  create  obli- 
gltions  against  the  town  for  the  rebuilding  or  repairing  of 
bridges  upon  the  theory  that  they  were  unsafe  until  the  town 
hoard  should  have  parsed  upon  that  question  and  determined 
in  favor  of  the  repairs  or  rebuilding.  Basselin  v.  Pate,  30 
Iffae,  :-';s*  In  this  ease  it  was  held  that  where  the  board  for- 
mally resolves  that  an  unsafe  bridge  should  be  replaced  by  a 
new  one,  the  commissioner  has  authority  to  contract  for  the 
hridge,  although   the  board  subsequently  attempted  to  delay 

lion  in  order  that  it  might  procure  legal  advice  in  the  matter. 

The  town  board  cannot  by  its  resolution  direct  the  commis- 
sioner as  to  the  course  he  should  pursue  in  must rueting  a 
bridge.  As  in  the  case  of  People  ex  rel  Groton  Bridge  Ocfc  r« 
Town  Board,  92  Hun,  585,  wherein  a  direction  in  a  resolution 
of  a  town  board  that  the  commiraioiier  should  employ  an  en- 
gineer to  receive  proposals  from  responsible  contractors  for 
the  superstructure  and  substructure,  and  let  the  same  to  the 
Lowest  bidder,  was  held  to  be  surplusage,  for  the  reason,  as 
tfated  by  the  court,  that  the  "manner  of  constructing  the 
bridge  was  entirely  within  the  jurisdiction  of  the  highway  com- 
missioner. Whether  he  would  build  it  by  contract  or  employ 
his  own  men,  or  whether  he  would  invite  competitive  bids,  and 
tu  r  he  would  let  the  contract    to  the  lowest  or  highest 
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bidder  were  questions  for  his  decision."  Since  this  case  was 
decided  the  above  section  has  been  amended  so  that  now  if  the 
amount  to  be  expended  exceeds  five  hundred  dollars,  the  work 
shall  be  done  "under  a  written  contract  therefor,  which  must 
be  approved  by  the  town  board." 

The  consent  of  the  town  board  and  the  town  clerk's  certifi- 
cate to  transcripts  may  be  in  the  following  form: 

FORM  NO.  15. 
Ctemaent  •t  T»wi  Boar4. 

COUNTY  OF \__ 

Town  of i  8S" 

At  a  special  meeting  of  the  town  board  of  the  town  of  

called  by  the  supervisor  (or  town  clerk)  thereof,   held  this   day 

of  19 the  following  preamble  and  resolution  was 

adopted: 

Whereas,    The  highway  (or  bridge)  known  as  (here  describe  it)  was 

destroyed  by  (describe  how)  on   19....   (or  has  become 

damaged),  and  there  not  being  sufficient  moneys  in  the  hands  of  the 
commissioners  of  highways  to  rebuild  (or  repair)  the  same;  therefore, 
be  it 

Resolved,    That   we   do   hereby   consent   that    the   commissioners  of 

highways  of  the  town  of cause  said  highway  (or  bridge) 

to  be  immediately  rebuilt  (or  repaired)  according  to  law. 

Dated  this  day  of  19.... 

(Town  board  sign  here.) 

T»wi  Cleric9*  Certistaate  t*  Trmmaerlpt. 

Office  of  Town  Clerk.  \      . 

TOWN   OP i"8" 

I  do  hereby  certify  that  I  have  compared  the  above  transcript  of  the 
proceedings  of  the  town  board  of  said  town,  at  a  special  meeting  held 

on  the   day  of   19 with  the  original  record 

thereof  in  my  office,  end  that  the  same  is  a  correct  transcript  there- 
from, and  of  the  whole  of  such  original. 

Dated  this  day  of  19 

O.  P.. 
Town  Clerk. 

§  11.  Auditing  expense  thereof . — The  town  board  may  be  con- 
vened in  special  sessions  by  the  supervisor,  or  in  his  absence  by 
the  town  clerk,  upon  the  written  request  of  any  commissioners 
of  highways,  and  the  bilk  and  expenses  incurred  in  the  erection 
or  repairs  of  any  such  highways  or  bridges,  may  then  be  pre- 
sented to,  and  audited  by  the  town  board;  and  the  supervisor 
and  town  clerk  shall  issue  a  certificate,  to  be  subscribed  by 
them,  setting  forth  the  amount  so  audited  and  allowed,  and  in 
s  favor,  and  the  nature  of  the  work  done  and  material 
feed,  and  such  certificate  shall  bear  interest  from  its  date, 
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find  the  amount    thereof,  with    interest,  shall  be    levied    and 
collected  in  the  same  manner  as  other  town  expense*. 

Duty  of  town  board  to  audit.— Where  a  town  hoard  has  regu- 
larly consented  to  the  making  of  extraordinary  repairs  or  the 
n  const  ruction  of  bridges  and  highways,  it  cannot  thereafter 
refuse  to  audit  the  hills  incurred  by  the  commissioner  on  ac- 
count of  such  repairs  or  reconstruction;  and  where  a  resolu- 
tion granting  such  a  consent  has  been  passed,  the  board  cannot 
rescind  said  resolution  after  the  commissioner  has  acted  there- 
under and  let  a  contract  for  the  performance  ^-f  the  worR,  and 
refuse  to  audit  the  claims  arising  under  such  contract,  Bas- 
selin  v.  Pate,  30  Misc.  3  68. 

The  board  cannot,  after  authorizing  the  construction  of  a 
bridge,  and  after  it  has  been  constructed,  insist  that  the  bridge 
was  unnecessary,  and  refuse  to  audit  the  claim  therefor.  And 
where  the  hoard  refused  to  audit  such  a  claim  in  full,  the 
appellate  court  has  power  to  amend,  upon  the  hearing  bad 
upon  the  return  to  a  writ  of  certiorari,  the  determination  made 
by  the  *town  board,  and  to  allow  the  claim  of  the  contractor 
for  the  work  at  the  sum  which  the  commissioner  of  the  town 
agreed  to  pay  him,  People  ex  rel  Grotoo  Bridge  Co.  v.  Town 
Board,  92  Hun,  585, 

If  a  town  hoard  has  consented  that  the  commissioner  of 
highways  shall  construct  a  bridge,  it  becomes  its  duty  to  audit 
his  bill  on  the  merits  when  it  is  duly  presented  ito  th©  fcoard 
for  that  purpose.  The  question  whether  the  consent  expressed 
in  a  prior  resolution  of  the  hoard  is  broad  enough  to  authorize 
the  commissioner  of  highways  to  proceed  in  the  manner  he 
did,  in  building  the  bridge,  is  one  of  construction;  its  interpre- 
tation or  effect  is  not  necessarily  a  matter  to  be  controlled  by 
the  judgment  of  the  board  to  which  the  claim  is  presented, 
and  so  far  as  there  are  any  facts  legitimately  bearing  upon  that 
question,  they  are  properly  the  subject  of  consideration  upon 
the  trial  of  the  issues  made  by  the  return  to  an  alternative 
^rit  of  mandamus.  People  ex  reh  Slater  v.  Smith,  83  Ilun,  432 

Meeting  of  town  board, — The  regular  meeting  for  the  audit  of 
n  accounts  is  held  on  the  Thursday  preceding  the  annual 
meeting  of  the  board  of  supervisors.  It  is  at  this  meeting  that 
claims  arising  from  the  extraordinary  repairs  or  reconstruction 
of  highway?  and  bridges,  authorized  by  the  town  board  as  pro- 
vided in  section  10  of  the  Highway  Law  should  be  presented 
for  audit,  unless  the  commissioner  of  highways  request  a 
special  meeting  for  Bueh  purpose. 
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The  following  form  of  request  for  a  special  meeting  of  the 
town  board  mav  be  used: — 


FORM  JNO.  16. 
Reqaett  for  Special  Session  of  Town  Board. 

To  the  Supervisor  (or  Town  Clerk)  of  the  Town  of ,  in  the 

County  of  

The  undersigned,  commissioners  cf  highways  of  the  town  of  , 

do  hereby  request  that  the  town  board  be  convened  in  special  session. 
for  the  purpose  of  auditing;  the  bills  and  expenses  incurred  in  the 
erection   (or  repair)   of  the  highway   (or  bridge)   under  consent  given 

by  said  board  on  the  day  of  19 

Dated  this    day   of   ,   19 

A.  B., 

C.  D., 

E.  F., 

Commissioners  of  Highways 

The  following  is  a  form  of  the  certificate  of  the  audits  of 
claims  on  account  of  extraordinary  repairs  of  highways  and 
bridges  as  provided  in  the  above  section: — 

FORM  NO.   IT. 
Certlsteate  of  Supervisor  and  Town  Cleric. 

Town  of   \ 

COUNTY  OF  J  88" 

The  undersigned,  supervisor  and  town  clerk  of  the  town  of 

do  hereby  certify  that  at  a  special  session  of  the  town  board  this  day 
held,  for  the  purpose  of  auditing  and  allowing  the  bills  and  expenses 
Incurred   by   the   commissioners  of  highways  of  said   town,   under   the 

consent  given  by  said  town  board,  the  day  of 19 

the  following  bills  and  accounts  were  audited  and  allowed,  with  in- 
terest: 


DATE. 


IN  WHOSE  FAVOR. 


Nature  of  Work  Done  and 
Material  Furnished. 


Amount 
Allowed. 


Dated   this    day  of 


19. 


R.  S., 
Supervisor. 
O.  P.. 
Town  Clerk. 


§  11a.  Damages  for  change  of  grade.— Tn  any  town  in  which 
a  highway  hereafter  shall  be  repaired,  graded  and  macadam- 
ized from  curb  to  curb  bv  the  authorities  of  the  town  in  fn> 


conhmce  with  the  provisions  of  section  sixty-nine  of  chapter 
bix  hundred  and  eighty-six  of  the*  laws  of  eighteen  hundred 
ninety-two,  the  owner  or  owners  of  the  land  adjacent  to  the 
said  highway  shall  be  entitled  to  recover  from  the  town  the 
damages  resulting  from  any  change  of  grade,  A  person  claim- 
ing damages  from  such  change  of  grade,  effected  since  May 
fifteenth  nineteen  hundred  and  three  and  prior  to  the  passage 
d  this  act,  must  present  to  the  town  board  of  such  town  a 
verified  claim  therefor  within  ninety  days  after  this  act  takes 
rftact,  A  person  claiming  damages  from  such  change  of  grade 
hereafter  effected  must  present  to  the  town  board  of  such  town 
*  verified  claim  therefor  within  sixty  days  after  such  change  of 
grade  is  effected.  The  board  may  agree  with  such  owner  upon 
the  amount  of  damages  to  be  allowed  him.  If  no  agreement 
be  made  within  thirty  days  after  the  presentation  of  the  claim* 
tfao  person  presenting  it  may  apply  to  the  supreme  court  for 
the  appointment  of  three  commissioners  to  determine  the  com- 
pemation  to  which  he  is  entitled.  Notice  of  the  application 
mat  he  served  upon  the  siipervisnr  of  the  town  at  least  ten 
Jays  Ikefore  the  hearing  thereof.  All  proceedings  subsequent 
to  the  appointment  of  commissioners  shall  be  taken  in  accord- 
ance with  the  provisions  of  the  condemnation  law  so  far  as 
applicable.  Such  town  board,  or  such  commissioners,  shall,  in 
dofrrinining  the  compensation,  consider  the  fair  value  of  the 
*ork  done,  or  necessary  to  be  done,  in  order  to  place  the  claim- 
aMh*  land-,  or  buildings,  or  both,  in  the  same  relation  to  the 
changed  grade  as  they  stood  to  the  former  grade,  and  make 
*wur<js  accordingly,  except  that  said  board  or  said  commission- 
ers may  make  an  allowance  for  benefits  derived  by  the  claimant 
from  such  improvement.  The  amount  agreed  upon  for  such 
dtmagps?  or  the  award  therefor  together  with  the  costs,  if  any, 
allowed  to  the  claimant,  shall  be  a  charge  against  such  ttown 
and  the  mpervlsor  shall  pay  the   same,  if  there  be  sufficient 
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funds  in  his  hands  available,  and  if  not,  the  town  board  shall 
borrow  money  for  the  payment  thereof,  or  issue  certificates  of 
indebtedness  therefor.  This  act  shall  not  affect  any  pending 
proceeding  or  action.  (Inserted  by  L.  1903,  chap.  610,  and 
amended  by  L.  1904,  chap.  443,  in  effect  September  1,  1904.) 

§  12.  Accounts,  how  made  out. — No  account  for  services  ren- 
dered, or  material  furnished  according  to  the  provisions  of  this 
chapter,  shall  be  allowed  by  such  board  unless  the  same  shall 
be  verified  in  the  same  manner  as  town  accounts  are  required 
by  law  to  be  verified,  nor  unless  the  commissioners  of  high- 
ways shall  certify  that  the  service  has  been  actually  performed, 
and  the  material  was  actually  furnished,  .and  that  the  same 
was  so  performed  or  furnished  by  the  request  of  such  commis- 
sioners; and  the  town  board  may  require  and  take  such  other 
proof  as  they  may  deem  proper,  to  establish  any  claim  for  such 
labor  and  material,  and  the  value  thereof. 

Verification  of  town  accounts  must  be  in  the  form  prescribed 
by  §  167  of  the  Town  Law.     Such  section  lvuds  as  follows: 

"No  account  shall  be  audited  by  any  board  of  town  auditors 
or  supervisors  or  superintendent  of  the  poor  for  any  services 
or  disbursements  unless  such  account  shall  be  made  out  in 
items  and  accompanied  with  an  affidavit  attached  thereto,  and 
to  be  filed  with  such  account,  made  by  the  person  presenting 
or  claiming  the  same,  that  the  items  of  such  account  are  cor- 
rect and  that  the  disbursements  and  services  charged  therein 
have  been  in  fact  made  or  rendered  or  are  necessary  to  be 
made  or  rendered  at  that  session  of  the  board,  and  stating  that 
no  part  thereof  has  been  paid  or  satisfied;  and  the  chairman  of 
the  board  or  either  of  the  superintendents  may  administer  any 
oath  required  under  this  section." 

And  it  is  also  provided  in  §  168  of  the  Town  Law  that: 

"Nothing  in  the  preceding  section  shall  be  construed  to  pre- 
vent any  board  from  disallowing  any  account,  in  whole  or  in 
part,  when  so  rendered  and  verified,  nor  from  requiring  any 
other  or  further  evidence  of  the  truth  and  propriety  thereof, 

~ch  board  may  think  proper." 
attire  accounts. — A  town  board  may  properly  refuse  to 
a  bill  or  account  that  is  in  improper  form;  but  the  fact 
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»that  a  claimant  has  presented  an  informal  and  defective  bill 
i«>  the  board  for  audit  is  not  a  reason  for  absolutely  rejecting 
bis  claim  and  thus  depriving  the  claimant  of  that  which  may 
be  fairly  and  honestly  due  Mm,     The  claimant  should  be  per- 
mitted to  amend  his  bill  for  the  purpose  of  curing  the  defects. 
People  ex  rel  Mason  w  Board  of    Supervisors,  45  Hun.  G2. 
Where  a  proper  claim  has  been  disallowed  because  not  pre- 
sented in  proprr  form,  or  not  properly  verified  or  accompanied 
by  proper  vouchers,  or  for  any  other  reason  nut  involving  a 
determinatiop  on  the    merits,  it    may  be    presented    to,  and 
audited  by  a  subsequent  board,     Osterhoudt  v,  Rigney,  $8  N, 
\\  222 ;  ao  where  a  bill  which  has  been  presented  to  a  town 
board*  no  informal  or  defective  in  form  as  to  justify  its  rejee* 
tbn  for  that  reason,  the  claimant  should  be  permitted  to  re- 
present his  bill  in  such  form  as  to  obtain  its  adjudication  upon 
Us  merits.     People  ex  rel  Andrews  v.  Town  Auditors,  33  App. 
Div,  277. 

The  account  verification  and  certificate  required  by  the  above 
section  may  be  in  the  following  form; — 


FORM  NO,    is. 

Account*    Verification   and    Certificate. 

The  Town  of   M  To  L.  M.,   Dr. 

Jimiary,   li...,    to —    (days*  labor  on>   ♦* •  ■  • 

January,   i*^.,  to (feet  of  plank)    . 


Tniai 


^a(e  of  New  York, 

bounty  of   

Tewa  of 


:;}*"■• 


(Signed)    U    M 


L.  M.,  being  duly  sworn,  deposes  and  says  that  he  is  the  claimant 

mentioned  in  the  foregoing-  recount  ag&tast  the  town  Of   

toat  the  Items  of  such  account  Are  correct  and  that  the  disbursements 
aca  lervieea  (or  articles  specified,  as  the  case  may  be)  charged  therein 
have  been  In  fact  made  or  rendered  (or  furnished  as  the  case  may  h»). 
"id  that  no  part  thereof  has  been   paid   or  satisfied. 

L.   W 
Subscribed    and    sworn    to    before    me, 

this    day   of 19.,,, 

J.    N.f 
Justice  of  the  Peace  for  the  Town  of  


STATE  OF   NEW  YORK, 

COUNTY  OP 

TWn   of     


H 


Tfce  undersigned,  commissioners  of  highways  of  said  town,  do  hereby 
certiry  that  in  the  foregoing  account  of  L,  M.p  the  services  mentioned 
**Ti  actually    performed,    and    the    material    mentioned    was    actually 
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furnished,  and  the  same  was  so  performed  and  furnished  at  our  re- 
quest 

Dated  this   day  of   ,  19 

A.  B., 
C.  D., 
E.  P., 
Commissioners  of  Highways. 

§  13.  Unsafe  toll-bridge. — Whenever  complaint  in  writing, 
on  oath,  shall  be  made  to  the  commissioners  of  highways  of  any 
town  in  which  shall  be,  in  whole  or  in  part,  any  .toll-bridge 
belonging  to  any  person  or  corporation,  representing  that  such 
toll-bridge  has  from  any  cause  become,  and  is  unsafe  for  the 
public  use,  such  commissioners  of  highways  shall  forthwith 
"make  a  careful  and  thorough  examination  of  such  toll-bridge, 
and  if  upon  the  examination  thereof,  they  shall  be  of  the 
opinion  that  the  same  has  from  any  cause  become  dangerous 
or  unsafe  for  public  use,  they  shall  thereupon  give  immediate 
notice  to  the  owners  of  such  toll-bridge,  or  to  any  agent  of  such 
owners,  acting  as  such  agent,  in  respect  to  such  bridge,  that 
they  have  on  complaint  made,  carefully  and  thoroughly  exam- 
ined the  bridge,  and  found  it  to  be  unsafe  for  ft  he  public  use. 
Such  owners  shall  thereupon  immediately  commence  repairing 
the  same,  and  cause  such  repairs  to  be  made  within  one  week 
from  the  day  of  such  notice  given,  or  such  reasonable  tim«- 
thereafter  as  may  be  necessary  to  thoroughly  repair  the  bridge, 
so  as  to  make  it  in  all  respects,  safe  and  convenient  for  public 
use;  and  for  neglect  to  take  prompt  and  effective  measures  so 
to  repair  .the  bridge,  its  owners  shall  forfeit  twenty-five  dollars; 
and  shall  not  demand  or  receive  any  toll  for  using  the  bridge, 
until  the  same  shall  be  fully  repaired;  and  the  commissioners 
of  highways  shall  cause  such  repairs  to  be  made,  and  the  owners 
of  the  bridge  shall  be  liable  for  the  expense  thereof,  and  for 
the  service*  of  the  commissioners  at  two  dollars  per  day;  and 
upon  the  neglect  or  refusal  to  pay  the  same  upon  presentation 
of  an  account  thereof,  the  commissioners  of  highways  may 
recover  the  same  by  action,  in  the  name  of  the  town. 


The  Highway  Law. 


58 


i 


As  to  rights,  duties  and  liabilities  of  turnpike,  plank  road,  and 
toll-bridge  corporations,  see  Transportation  Corporations  Law, 
450,  post  p     , 
Complaint  that  a  toll-bridge  is  unsafe  for  the  public  use  may 
in  form  following: — 

FORM   MO.    18. 
Co m |* In Int   that   Toll- Bridge   i»   UhiK 

COUNTY  OF ......      \M, 

»Town    Of    ■ j       * 

L.    M..    being    duly    sworn,    complains   on   oath    to  the   commissioners 
highways  of  the  town  of ,.»  In  the  county  of 

that  lie  believes  the  toll-bridge  belonging  to  ,.,.,.,,»,.,,,..,  situated 
on  the  (Rive  name  of  stream),  at  (describe  place),  has  become  and  Is 
unsafe  for  public  use  and  travel;  and  that  the  reasons  for  his  belief 
are  as  follows  (set  forth   reasons). 

h,  £*♦ 
Subscribed    and    sworn    to    before    me, 

this    day   of    .. 19..,. 

G.   H.t 
Justice  of  the  Peace. 

Notice  to  owners  of  toll-bridge  as  to  unsafe  condition  thereof 
may  be  in  the  following  form; — 


FORM    XO.   **• 
Nolle*-   to   Owner*  of   TolUBrldKr. 

To  {owners  or  agent  of  the  owners,  a«  the  case  may  be)* 

You  are  hereby  notified  that  the  commissioners  of  highways  of  the 
town  of  — En  the  county  of  . ..  have,  on  com- 
plaint made,  caiefully  and  thoroughly  examined  the  toll-bridge  situ- 
ated on   the   ...... at   (describe  the  situation),   and   found 

it  to  be  unsafe  for  public  use  and  travel.    (State  briefly  wherein  it  la 
unsafe.) 

Dated  this   day  of 19.... 

A.   B., 
C.  D., 
E,  F., 
Commissioners  of  Highways. 

§  14.  Drainage,  sewer  and  water  pipes  in  highways, — The 

commissioner*  of  highways  may  upon  written  application  of 
lent  of  their  town,  grant  permission  to  lay  and  main- 
tain drainage,  sewer  and  water    pipes    and    hydrants    under 
poufld,  within  the  portion  therein  described,  of  any  highway 
in  the  town,  but  not  under  the  traveled  part  of  the  high* 
except  aero**  the  ?amo,  for  the  purposes   of   sewerage, 
draining  swamps  or  other  lands  and  supplying  premises  with 
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water,  upon  condition  that  such  pipes  and  hydrants  shall  be  so 
laid  as  not  to  interrupt  or  interfere  with  public  travel  upon 
the  highway.  The  consent  of  the  commissioner  shall  be 
executed  in  duplicate,  signed  by  him  and  indorsed  with  the 
written  approval  of  the  supervisor  and  the  acceptance  of  the 
applicant,  and  one  of  such  duplicate*  shall  be  delivered  to  the 
applicant  and  the  other  filed  with  the  town  clerk.  The  con- 
sent shall  also  contain  a  provision  to  the  effect  that  it  is  granted 
on  the  condition  that  the  applicant  will  replace  all  earth  re- 
moved, and  leave  the  highway  in  all  respects  in  as  good  con- 
dition as  before  the  laying  of  said  pipes;  that  the  applicant  will 
keep  such  pipes  and  hydrants  in  repair  and:3ave  the  town  harmv 
less  from  all  damages  which  may  accrue  by  reason  of  their 
loeaton  in  the  highway;  that  upon  notice  by  the  commissioner, 
the  applicant  will  make  any  repairs  required  for  the  protection 
or  preservation  of  the  highway;  that  upon  his  default  such 
repairs  may  be  made  by  the  commissioner  at  the  expense  of 
the  applicant,  and  that  such  expense  shall  be  a  lien  prior  to 
any  other  lien  upon  the  laud  benefited  by  the  use  of  the  high- 
way for  such  pipes  or  hydrants;  and  that  the  commissioner 
may  also,  upon  the  applicant's  default,  revoke  the  permission 
for  the  use  of  the  highway,  and  remove  therefrom  such  pipes 
or  hydrants.     (Amended  by  L.  1897,  chap.  204.) 

Use  of  highways  by  public  corporation!,  see  chap,  V.,  po^t. 
A  water  works  company  organized  pursuant  to  section  30 
of  the  Transportation  Corporations  Law  may,  upon  obtaining 
the  permit  of  the  town  board  authorizing  the  formation  of 
such  company  for  the  purpose  of  supplying  the  town  with 
water,  lay  and  maintain  its  pipes  and  hydrants  in  the  highways 
of  the  town  in  which  such  permit  is  secured.  See  Transpor- 
tation Corporations  Law,  §  82.  Pipe  line  corporations  may 
construct  pipe  lines  along  public  high  ways  with  the  consent  of 
the  commissioners  of  highways  of  the  town.  See  Transporta- 
tion Corporations  Law,  §  45. 

Has  and  electric  light  corporations  may,  with  the  consent 
*  the  town  board,  lay  gas  pipes  and  electric  conduits  in  the 
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streets  and  higbwaye  of  the  town.  Transportation  Corpora- 
Law,    S  6li 

A  contract  between  a  water  works  company  and  a  town  for 
the  furnishing  of  water  for  the  use  thereof,  and  of  its  inhabi- 
tants, which  contained  a  provision  that  the  company's  pipes 
should  be  laid  under  the  supervision  of  the  commissioners  of 
highways,  their  services  to  be  paid  for  by  the  company,  is  not 
invalid  because  of  the  clause  requiring  payment  of  compensation 

uch  commissioners  by  the  company.  Such  a  provision  h 
qnestionahtejuowever,  and  requires  close  scrutiny  by  the  courts; 
the  burden,  in  such  a  ease,  is  upon  the  company  to  show  that 
the  contract  is  just  and  fair,  and  has  been  justly  and  fairly  car- 
ried out.  Slight  evidence  of  improper  or  unfair  execution  of 
duty  upon  the  nart  of  the  commissioners,  or  of  a  failure  to  per- 
form the  contract  by  the  company  would  require  a  finding  of  a 
fraudulent  motive  for  its  insertion.       Nicoll  v<  Sands,  131 

Application  to  lay  water  pipes  in  highways,  and  the  consent  of 

the  commissioners  may  be  in  the  following  form: 


FORM    XO.  21. 
Application   to  Ltj    Water  Pipe*  In  the  Higfaw*r* 

To  the  Com  mi  SB  loners  of  Highways  In  the  Town  of  . ..,   In 

the  County  of 

The  undersigned,  an   inhabitant  of  the   said   town   of . 

foes  hereby  make  application  to  you  for  permission  to  lay  and  main- 
tain water  pipes  and  hydrants  (or  drainage  or  sewer  pipes')  under 
rround,  within  the  highways  Of  said  town,  pursuant  to  section  14  of 
tlie  highway  law,  as  follows:  (Here  state  where  the  pipes  are  pro- 
PO*ei   to    be   laid.) 

Dated  this day  of IS.... 

L.   M. 


FORM  MO.  S3. 
CnnifBt  to  Lux  and   Mm  In  tain   W«trr~Plp*«  In  H  Iff  h  Tray - 

/idersigned,  com  m  lesion  era  of  highways  of  the  town  of 

written  application  of  L«  MM 


I  to  the  county  of  , .,  on  the  written  application  of  L«  M,,  do 

r***fcj  consent  that  the  said  L.   Mt  lay  and  maintain   water-pipes  and 
grants  (or  drainage  and  sewer-pipes)  under  ground  within  the  high- 
r*&W  of  *&id  town  as  follows:     (Here  state  where  the  pipes  are  to  be 
*iJ->    Subject,   however,   to  the  following  condition*; 
h,    **a*   the   raid   L.   M,   will  replace   all   earth   removed,   and  leave   the 
^g-H-way   in   all  respects   In  as  good   condition   as   before  the  laying  of 
m<3.    pipes;   that  he  will  keep  such  pipes   (and  hydrants)  In  repair  and 
**v^  the  town  harmless  from  all  damages  which  may  accrue  by  reason 
ih  t**e1r  r°catlon  ,n  th(?  highway;  that  upon  notice  by  the  commissioners 
applicant   will   make   any  repairs   required   for  the   protection   and 
Innervation  of  the  highway;   that  upon  his  default,  such  repairs  may 
w*    made  by  the  commissioners  at  the  expense  of  the  said  L.  M.t  and 
:™at  such  expense  shall  be  a  lien  prior  to  any  other  lien  upon  the  land 
Benefited  by  the  use  of  the  highway  for  such  pipes  or  hydrants;   and 
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the  commissioners  of  highways  of  such  town  may,  upon  the  default  of 
the  Bald  L.  M.h  his  assigns  or  legal  representatives,  revoke  this  consent 
and  remove  therefrom  such  pipes  or  hydrants. 

Dated  this    •*• day  or  * 19..., 

A+   B., 
C«  D., 
E.  P.f 
Commissi  on  era  of  Highways* 


1,  the  undersigned,  supervisor  of  the  said  town  of 
hereby  approve  of  the  foregoing  consent  to  L,  M. 


.,  do 


Supervisor 


1,  the  undersigned,  applicant  above  mentioned,  do  hereby  consent  to 
conditions  contained   In   the  ioregolng   consent. 


§  15.  Actions  for  injuries  to  hl^hwayi. — The  cornmiasi  oners 
of  highways  may  bring  an  action,  in  the  name  of  the  town, 
against  any  person  or  corporation,  to  sustain  the  rights  of  the 
public  in  and  to  any  highway  in  the  town,  and  to  enforce  the 
performance  of  any  duty  enjoined  upon  any  person  or  corpora- 
tion in  relation  thereto,  and  t<>  recover  any  damages  pustained 
or  suffered  or  expenses  incurred  by  such  town,  in  consequence 
of  any  act  or  omission  of  any  such  person  or  corporation,  in 
violation  of  any  law  or  contract  in  relation  to  such  highway. 

Actions  brought  by  commissioners  of  highways  or  other  town 
officers  must  be  in  the  mime  of  the  town.  See  Town  Law, 
§  182. 

Injuries  to  highways. — Any  person  who  shall  injure  any 
highway  or  bridge  maintained  at  the  public  expense  is  liable 
t red ile  damages.  Highway  Law,  §  15 3?  post.  Penalties  or 
forfeitures  prescribed  by  the  Highway  Law  are  to  be  recovered 
by  the  commissioners  of  highways  in  the  name  of  the  town, 
1 1  lull  way  Law,  S   IMj  post. 

Restoration  of  highway  by  railroad, — A  railroad  corporation 
which  for  the  purposes  of  its  railroad  injures  or  interferes  with 
a  highway  must  restore  such  highway  to  its  former  state,  or  to 
such  state  as  not  to  unnecessarily  impair  its  usefulness.  Rail- 
road Law,  §  11,  post.  The  provisions  of  sueh  seetion  of 
the  Railroad  Law  imposing  upon  a  railroad  company  the  duty 
to  restore  the  hghway  4kto  its  former  state,  or  to  sueh  state  a* 
>r   ui  arily  to  impair  its  usefulness,"  does  not  relieve 

of  highways  from  the  ctire,  and  control  of  those 
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pans  oi  the  public  highways  constituting  approaches  to  rail- 
road crossings,  although  constructed  by  the  railroad  company 
in  •litharge  of  its  statutory  duty*  The  commissioners  are  au- 
thorized to  institute  proceedings  to  compel  the  comipany  to 
fully  perform  this  duty,  01  when  it  is  in  default,  they  may 
proceed  and  do  the  necessary  work,  and  maintain  an  action 
against  the  company  for  the  expense.  Bryant  v.  Town  of 
Randolph,  133  X*  Y.  70.  Where  a  railroad  fails  to  comply 
with  its  statutory  duty  in  this  respect  the  remedy  is  provided 
by  the  above  section,  but  such  remedy  is  not.  exclusive  and  does 
uot  supersede  common  law  remedies,  and  the  railroad  com- 
pany may  be  proceeded  against  fay  mandamus,  or  by  indict- 
ment for  maintaining  a  nuisance.  People  v,  N,  Y.  C,  &  II.  It. 
R.  Co.,  74  N«  Y-  302;  People  ex  re]  Green  v  D.  &  C.  R  R 
Co.,  58  N.  Y.  153. 

The  intention  of  the  statute  is  to  impose  upon  a  railroad 
company,  whose  track  is  upon  an  original  highway,  the  duty  of 
maintaining  the  restored,  as  well  as  of  restoring  the  original 
highway,  at  least  so  far  as  affected  by  its  own  operations,  and 
so  long  as  changes  are  made  therein  by  the  railroad,  or  occur 
in  consequence  of  its  operation,  which  affect  the  safety  of  the 
highway,  the  statutory  duty  to  preserve  the  usefulness  of  the 
highway  attaches  and  remains  until  fullv  complied  with,  Allen 
v.  Buffalo,  Rochester  &  Pittsburgh  By,  Co.,  151  X.  Y,  434. 

While  the  commissioner  cannot  dictate  how  the  work   ol 
restoring  the  highway  should  be  accomplished  by  the  railroad 
company,  the  duty  imposed  upon  the  company  to  restore  is  wi 
corporate  duty"  which  the  company  is  bound  to  perform,  and 
for  any  failure  in  its  performance,  in  addition  to  other  reme- 
dies, the  commissioner  of  highways  is  authorized  by  chapter 
■>f  the  Act  of  1865,  (revised  and  now  contained  in  the 
above  section)  to  maintain  an  action  to  enforce  the  perform- 
ance, or  for  damages  sustained  by  the  town  from  nomperfnrin- 
\y(+t  v.  West  Shore  &  Buffalo  R  R  Co,,  123  N,  Y.  587, 
T3t€  duty  imposed  to  restore  is  a  continuous  one  and  cannot 
irred  hv  auv  statute  of  limitations,     Hatch  v.  Syracuse, 
&  6  X.  Y.'  R  R  Co,,  24  N.  Y.  St,  Rep,  36,     The"  case  of 
Town  of  Windsor  v.  I).  &  II.  C;  Co.,  92  Hun,  127,  was  an  ac- 
tion commenced  in  June,  1892,  in  the  name  of  the  town  by  the 
ecmmiadotier  of  "highways  thereof,  to  enforce  the  rights  of  the 
Public  in  a  highway:  it  appeared  that  the  highway  in  question 
"en  }{ud  out  about  the  year  1814,  and  that  the  defendant, 
a  railroad  corporation,  about  the  \fur  1871,  had  by  the  con- 
Miction  of  an  overhead  crossing  narrowed  the  highway  so  that 
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the  free  soaee  was  only  of  the  width  of  thirteen  feet  and  two 
inches,  while  the  public  use  required  the  width  of  twenty-five 
feet.  It,  whs  held  that  an  action  was  maintainable  under  the 
above  BOetan  to  sustain  the  right*  of  the  public  in  and  to  such 
highway,  and  to  enforce  the  performance  of  the  duty  enjoined 
upon  the  railroad  company  in  relation  thereto,  and  that  it  was 
not  necessary  for  the  highway  commissioner  of  the  town  to 
declare  an  encroachment,  or  to  institute  proceedings  under  the 
statute  for  (lie  removal  of  the  encroachment;  it  was  also  held 
that  the  existence  of  the  obstruction  for  the  period  of  upwards 
nf  twenty  years  did  not  limit  the  public  to  the  use  of  the  space 
left  free,  and  that  it  was  a  question  of  fact  whether  the  needs 
of  the  public  were  such  that  the  space  left  was  inadequate, 

A  town  maw  under  the  above  section,  maintain  an  action  to 
restrain  a  traction  company  from  tearing  up  and  obstructing 
its  highways  without  lawful  authority,  and  compel  tue  com- 
pany to  restore  to  its  former  condition  a  portion  of  the  high- 
way which  had  been  torn  up  bv  it.  Town  of  Eastchester  v. 
N/ Y.  W.  &  C.  Traction  Co.,  30  Misc.  571. 

Mandamus  will  lie  at  the  instance  of  a  private  citizen  in  the 
name  of  the  people  to  compel  a  railroad  company  to  restore  a 
highway;  such  proceeding  is  entirely  independent  of  the 
remedy  ffiven  bv  the  above  section  for  the  removal  of  encroach- 
ments bv  an  action  brought  by  the  commissioner  of  highways 
in  the  name  of  the  town.  People  ex  rel  Bacon  v.  Northern 
Central  Rv.  Co..  1G4  N.  Y.  289. 

Abatement  of  nuisance. — Where  a  mill  owner  digs  a  raceway 
through  a  highway  and  builds  over  hn  bridge,  he  is  primarily 
liable  to  repair  the  bridge,  and  where  it  become?  unsafe,  it  is 
a  nuisance  which  the  town  may,  upon  the  refusal  of  the  owner, 
abate  by  itself  repairing  the  bridge,  and  this  expense  may  he 
recovered  bv  the  town  from  the  owner  of  the  mill,  although  it 
appears  unon  the  trial  that  he  had  no  actual  notice  that  there 
was  any  obligation  resting  upon  the  owner  of  the  property  to 
keep  the  bridge  in  repair.  Towb  of  Clav  v.  Hart,  25  Misc. 
110. 

Abandonment  of  turnpike. — Where  a  turnpike  corporation 
abandons  its  turnpike  to  become  a  public  highway,  and  where 
previous  to  such  abandonment  a  railroad  corporation  takes  pos- 
session of  the  turnpike,  an  action  may  he  maintained  under  the 
above  section  a^ain^t  such  company  to  compel  a  surrender  of 
all  parts  of  the  roadway  to  the  commissioners  of  highways  of 
the  town.  Town  of  Palatine  r.  N.  Y.  C.  &  H.  R.  R  R.  Co., 
*2  \pp.  Div.  181 
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An  action  mkj  be  brought  against,  an  electric  light  company 

muter  tlur.  section  to  compel  the  removal  from  streets  and  high- 

d  poles  wires  and  electric   lamps  which  constitute  an 

nwfiil  obstruction  in  the  highway,  amounting  to  a  public 

nuisance.     Village  of  HemrpQ&e&d  v.  Ball  Electric  Co.*  9  App. 

Div.  48. 

Where  commissioners  for  the  drainage  of  marsh  lands  have 
without  the  consent  of  the  town  authorities  cut  a  channel  for 
the  drainage  of  water  across  a  town  highway,  and  they  omitted 
to  construct  a  suitable  bridge  across  such  channel  for  the  con- 
venience of  the  public  using  such  highway,  an  action  is  main- 
tainable in  the  name  of  the  town  under  the  above  section  to 
compel  the  performance  of  such  duty  by  the  com  mission  ers,  in 
spite  of  the  fact  that  the  statute  under  which  they  act  does  not 
in  terms  confer  upon  them  the  power  to  construct  such  a 
bridge.     Town  of  Conewango  v.  Shaw,  31  App,  Div,  354, 


§16.  liability  of  towns  for  defective  highway!. — Every  town 

*Wll  be  linble  for  all  damages  to  person  or  property,  sustained 
hj  reason  of  any  defect  in  its  highways  or  bridges,  existing 
because  of  the  neglect  of  any  commissioner  of  highways  of  such 
town.  No  action  shall  be  maintained  against  any  town  to 
recover  such  damages,  unless  a  verified  statement  of  the  cause 
0f  action  shall  have  been  presented  to  the  supervisor  of  the 
town,  within  sis  months  after  the  cause  of  action  accrued;  and 
m  such  action  shall  be  commence  d  until  fifteen  days  after  the 
^r^ice  of  such  statement, 

^rior  to  the  Act  of  1881,  chapter  700  from  which  the  above  sec- 
1  °M  jg  derived*  there  was  no  liability  on  the  part  of  the  town 
J?r  the  neclierenct  of  commissioners  of  highways.  Flynn  v. 
Hiird,  118  X.  Y.  19;  Monk  v.  Town  erf  Xew  Utrecht,  104  N, 
^t*  552;  People  ex  rel  Loomis  v.  Board  of  Town  Auditors,  75 
£■  Y,  316:  McGirinness  v.  Town  of  Westchester,  06  Hun  356; 
E^bler  v.  Town  of  Wallkill,  57  Hun  384;  Frasier  v.  Town  of 
To*tipldnP.  30  Hun  168;  Fay  v.  Town  of  Dudley,  11  X,  T. 
"nPp.  355,  Prior  to  such  act  whatever  responsibility  there 
y&e  for  injuries  to  person  or  property  resulting  from  defects 
k  the  highways  rented  primarily  upon  the  commissioners. 
Ev*n  at  such  time  no  absolute  liability  for  such  injuries  was 
mip^ed  bv  law  upon  them,  but  only  a  limited  responsibility 
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arising  out  of  their  negligence  in  failing  to  apply  the  fund- 
available  in  their  hands  to  the  making  of  necessary  repair*. 
Monk  r.  Town  of  New  Utrecht,  104  J\\  Y.  552;  Ilines  v.  Citv 
of  Loeknort.  50  N.  Y.  23<i;  Hover  y.  Barkhoof ,  44  N.  T.  IIS. 
In  the  ease  of  Dorn  v.  Town  of  Oyster  Bay,  84  Hun  510,  it 
was  said:  ''Planting  themselves  upon  the  fact  that  the  towu> 
had  no  ownership  or  interest  in  the  highways  within  their 
borders,  that  even  their  use  did  not  pertain  exclusively  to  the 
inhabitants  of  the  towns,  hut  only  in  common  with  the  whole 
people,  that  the  officers  having  the  care  of  the  highways  m 
not  the  agent 3  of  the  towns,  and  received  n:*  instructions  from 
them,  the  courts  in  the  earlier  cases  refused  to  entertain  suits 
against  the  towns  for  tjie  recovery  of  damages  for  accidents  on 
the  high  wars  (lie  rein.  As  late  as  the  year  1804  the  right  to 
maintain  such  action*  wa-  substantially  denied  in  the  Court  of 
Appeals  in  the  ease  of  <  Jartinghouse  v.  Jacobs,  29  N.  Y\  300, 
and  it  was  said  in  that  ease  that  from  the  organization  of  the 
state  government  down  to  1820  there  was  no  known  instance 
in  I  his  state  of  an  attempt  to  enforce  a  civil  remedy  in  respect 
to  highway*  Finally,  in  18T0,  the  Court  of  Appeals  decided 
in  the  case  of  Hover  v,  Barkhoof,  44  N.  Y.  113,  in  favor  oi 
the  right  to  maintain  such  actions  against  commissioners  of 
highways.  After  that  time,  actions  of  that  character  were 
frequent! v  sustained  down  to  1881,  when  the  towns  were  madr 
liable  by  statute,  (L.  1881,  chap.  700),  for  damages  to  persons 
and  property  sustained  by  reason  of  defects  in  highways  and 
bridges,  in  cases  where  the  commissioners  of  highways  were 
then  liable  therefor.  In  1890,  (Highway  Law,  §  16),  the 
towns  were  made  absolutely  liable  for  all  damages  to  persons 
and  property  sustained  by  reason  of  defects  in  highway?  or 
bridges  existing:  by  reason  of  neglect  of  commissioners  of  high- 
ways of  such  towns." 

The  revision  of  1890  as  contained  in  the  Highway  Law 
changed  the  phraseology  of  the  statute  of  1881  by  its  re-enact- 
ment in  the  above  section.  The  Act  of  1881  imposed  liability 
upon  the  town  in  eases  in  which  commissioners  of  highways 
were  by  law  liable  at  that  time,  and  substituted  a  corporate 
liability  of  the  town  for  the  individual  liability  of  the  commis- 
sioners. The  above  section  lays  the  responsibility  upon  the 
town  for  damages  to  persons  and  property  sustained  by  reason 
of  any  defect  in  its  highways  and  bridges  existing  because  of 
the  negligence  of  any  commissioner  of  highways  of  such  town. 
There  was  no  important  change  in  the  effect  of  the  Act  of  1881 
by  the  revision,  Fnder  that  act  n*  under  the  present  the 
negligence  of  the  commissioners  of  highways  is  the  import  an* 
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clement  in  all  case?  arising  thereunder*     tfoGttinntifla  v.  Town 

of  Westchester,  liG  Hun  366, 

Defect  in  highways. — The  obligation  of  a  town  to  maintain 
Ms  highways  free  from  all  defects  and  imposing  upon  a  town 
liability  for  a  failure  Tu  perform  such  obligation  arc  both  en- 
tirely of  statutory  origin.  Morey  v.  Town  of  Xcwfaic  .  9 
Bark  645;  People  ex  rel  Louinis  y.  Board  of  Town  Auditors, 
7:>  E\  T.  818;  Monk  v.  Town  of  New  Utrecht,  104  X,  Y.  562, 
hich  case  ir  was  held  that  a  town  was  not  at  common  law 
tinder  anv  Iosral  liability  to  respond  in  damages  to  persons  in- 
jured by  d*  fects  in  the  highways.  The  liability  of  towns  in 
this  reaped  fa  different  from  that  imposed  <m  cities  and  villages, 
npon  the  theory  that  a  city  or  village  has  eertain  corporate 
fin iet ions,  upon  assuming  which  they  undertake  to  perform  cer- 
tain obligations,  among  which  are  the  maintenance  of  streets 
bnd  highways  in  a  passable  condition,  and  the  liability  to  re- 
spond in  damages  for  injuries  occasioned  by  defects  therein. 
<"'onrad  v.  Village  of  Ithaca,  M  N.  Y.'lM;  Albrecht  v. 
County  of  Queens,  84  Hun  31)9. 

The  above  section  of  tlu-  Highway  Law  and  the  Act  of  188  L 
from  which  it  was  derived  have  changed  the  common  law  rule 
and  imposed  upon  the  town  a  liability  for  defects  in  high* 
In  considering  the  question  of  the  town's  liability  ir 
tiiu*t  first  be  determined  whether  the  injury  was  caused  from 
what  miirht  legally  be  deemed  a  defect.  The  term  "defective 
high  ways' '  in  nsed  in  reference  to  their  condition  for  public 
travel  unon  them,  which  their  designation  as  highways  imports, 
ond  in  view  of  the  purpose  for  which  they  are  established  and 
maintained.  Tin*  impairment  of  a  highway  for  public  use  may 
be  no  less  such  by  an  obstruction  placed  in  it  than  by  a  physical 
disturbance  or  injury  to  the  bed  of  the  roadway.  In  either 
ease  the  hiehwav  is  in  a  defective  condition,  and  evidently  (inch 
condition  is  within  the  meaning  of  the  term,  Whitney  V, 
Town  of  Ticondcroga,  127  N.  Y.  40, 

A  wooden  awning  over  a  sidewalk,  (Hume  v.  Mayor,  74  N\ 
V,  273):  an  advertising  banner  suspended  oyer  e  street,  (Chain* 
in  v.  Village  of  Penn  Yan,  34  Hun  33,  cffU  102  "X.  Y. 
890);  a  pile  of  ashes  in  a  street,  (Ring  v.  City  of  Cohoes,  77 
X.  Y.  SHI;  a  pile  of  stones  upon  the  side  of  a  roadway,  (Eggles- 
ton  v.  Columbia  Turnpike  It  Co.,  82  X,  Y,  270)  have  all  been 
held  to  be  defects  in  streets  or  highways. 

Erection  of  barriers. — A  defect  in  a  highway  may  consist  in 
the  failure  to  erect  barriers  at  a  place  where  they  are  necied. 
Bryant  vv  Town  of  Randolph,  133  X.  Y.  70;  Ivory  v.  Town  of 


02 


Highway  Maivcal  or  .\ew  Yobk* 


Deerpark.  116  X,  Y.  47*5,  in  which  case  it  was  held  that  if  an 
excavation  is  so  near  the  Leuien  truck  of  a  highway  as  to  tender 
it  dangerous  to  public  travel  within  reasonable  apprehension, 
it  is  the  dutv  of  the  commissioners  to  use  the  means  available 
to  them  for  the  purpose  of  guarding  it,  and  for  every  omission 
to  do  so  an  action  will  lie  against  the  town  under  the  statute. 
The  necessity  of  barriers  upon  a  town  highway,  including  the 
question  as  to  whether  or  not  the  highway  commissioners  were 
negligent  in  omitting  to  snpply  them  and  h  <  p  them  in  repair, 
is  generally  a  question  of  fact  for  the  jury.  Coney  v.  Town 
of  Gilboa.  55  App.  Div.  111;  Van  Gaasbeek  v.  Town  of  Sau 
riee,  82  Hun  415;  Wood  v.  Town  of  Gil  boa,  76  Hun  175; 
Waller  v.  Town  of  Hebron,  5  App,  Div.  577,  So  that  where 
it  appeared  that  a  highway  had  been  substantially  in  the  same 
condition  for  68  years,  it  was  for  the  jury  to  determine  whether 
a  failure  to  erect  a  barrier  at  the  place  where  the  accident 
occurred  was  such  a  defect  in  the  highway  as  to  imlpose  upon 
ihe  town  liability  for  damages  incurred.  Maxim  v.  Town  of 
Champion.  50  Hun  SH. 

Degree  of  cajre.— The  towns  in  this  state  are  not  required  to 
maintain  the  highways  within  their  borders  in  a  condition  of 
absolute  safety,  and  their  commissioners  of  highways  arrc  not 
bound  to  constant  vigilance  and  inspection  of  the  roads.  Ordi- 
nary care  is  the  limit  of  responsibility.  Horn  v.  Town  of 
Oyster  Bay-  84  Hun  510;  Lane  v,  Town  of  Hancock,  142  N. 
Y.  510*  The  ordinary  care  required  is  such  as  to  enable  the 
commissioners  to  see  that  the  highways  and  bridges  in  their 
towns  arc  reasonably  safe  for  the  public  use.  This  duty  fairly 
implies  that  some  attention  should*  within  due  time,  be  given 
to  each  bridge  of  sufficient  sixe  to  be  dangerous  to  travel,  if 
in  a  defective  condition.  Clapp  v.  Town  of  Ellington,  ^7 
linn  542.  aiFa\  154  N.  Y.  781.  Towns  are  not  to  be  held 
liable  for  ininries  resulting  from  accidents  which  are  not  by 
the  exercise  of  reasonable  forethought,  and  prudence  to  be  an- 
ticipated: *o  where  a  commissioner  has  kept  the  highway?  in 
a  condition  which  is  reasonably  *afe  for  general  and  ordinary 
travel,  there  can  be  no  liability  for  injuries  to  a  bicycle  rider 
occasioned  bv  a  slight  defect,  of  a  nature  as  not  to  produce 
injury  to  an  ordinary  user  of  the  highway.  Sutphen  v.  Town 
of  Xorth  Hempstead,  SO  Him  40u,  The  degree  of  care  to  be 
Used  in  maintaining  the  highways  in  a  safe  condition  is  less  in 

remote  and  sparsely  settled  district  than  in  a  thickly  popu- 

^numinitv.     Olasier  v.  Town  of  Hebron,  131  N.  T.  417. 

ssloncrfl  of  highways  are  charged  with  the  duty 

icilance  and  watchfulness  in  ascertaining  the  con- 
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ion  of  the  highways,  and  they  must  exercise  proper  care  in 
maintaining  them  iu  a  reasonably  safe  condition  for  all  ordi- 
nary travel,  Enibler  v.  Town  of  \\  allkill,  57  Hun  354,  In 
the  exercise  of  such  vigilance  the  commissioners  may  rely  some- 
what upon  the  performance  by  the  overseers  of  their  duties 
but  they  should  be  required  to  use  reasonable  diligence  to  learn 
whether  or  not  the  overseer*  hare  proceeded  with  the  perfor- 
mance of  their  work,  and  if  thev  have  not.  to  take  such 
measures  as  ma?  be  necessary  to  provide  for  the  proper  main 
tenanee  of  the  highways.  !  ;irman  \\  Town  of  Ellington,  40 
Him  41. 

Negligence  of  commissioners, — Under  the  provision  of  the  Ah 
of  1881,  and  also  under  the  above  section  a  town  is  uot  liable 
unless  upon  the  same  facts  its  commissioner  of  highways  would 
Live  been  liable  before  (he  passu  ce  of  that  act;  and  therefore 
a  town  is  not  liable  unless  negligence  on  the  part  of  the  com- 
missioner is  shown.  Clapper  v.  Town  of  Waterford,  131  X. 
\>  382.  The  Qeffliftexne  of  the  commissioner  is  an  essentia! 
element  in  all  eases  arising  under  the  statute.  MeGninness  v. 
Town  of  Westchester,  56  Hum  350;  Eidwell  v.  Town  of  Mi1: 
fa?,  40  Hub.  190;  Whitney  v.  Town  of  Tieouderoga,  127  N-  V, 

To  impose  upon  a  town  a  liability  under  the  statute,  it  must 
appear  that  the  proximate  cause  of  the  injury  was  a  failure 
upon  the  part  of  the  highway  commissioner  of  the  town  in  the 
performance  of  his  duties  to  use  ordinary  care  under  all  the 
cheiimstanccs  of  the  case.  The  liability  of  a  town  is  purely 
statutory  and  in  derogation  of  the  common  law,  and  the  sta- 
Hlfet,  therefore,  must  be  strictly  construed.  The  negligence 
°f  *he  hhrhwav  commissioner  which  will  render  his  town  liable 
fo  *nch  ea^es  is  nefrli£ence  which  creates  or  permits  such  a 
fcfcpf  in  a  biarhwav  a?  interferes  with  public  travel  upon  i 
fttrher  v.  Town  of  New  Scotland,  98  Hud.  522,  afTd  147  X. 

Xogli^enee  when  applied  to  a  commissioner  of  highways  may 
w  Hrfined  as  the  omission  on  his  part  to  use  ordinary  care, 
jmdor  all  the  circumstances,  in  the  performance  of  the  duty 
,mPosed  upon  him  by  law,  which  was  the  proximate  cause  ot 
**  accident.  Lane  v;  Town  of  Hancock,  142  N.  Y.  510.  The 
carp  required  of  a  highway  commissioner  is  only  such  as  a 
rfasonahly  prudent  person  would  ordinarily  exercise  under  the 
nreiimetancos.     Waller  r.  Town  of  Hebron,  5  A  pp.  Pi  v.  577. 

If  the  negligence  of  the  commissioner  consists  in  the  laying 
**t,  or  construction  of  the  road,  the  town  \*  not  liable  thore- 
fo*.    Monk  r.  Town  of  Xew  TTtrecht,  104  X.  Y<  552.     In  this 
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ease  the  court  said:  "The  commissioners  were  called  upon, 
constructing:  a  plan  of  highway  construction,  to  decide  upc^m 
the  safety  of  the  route  adopted,  and  the  dangers  to  be  encou^^«i 
tered,  and  if  safeguards  were  necessary  to  protect  travelers  mi 
passing  dangerous  places,  to  provide  them,  and  if  they  failez^c 
to  do  so.  it  constituted  simply  a  defect  in  the  plan  of  the  wot — 1 
arising  from  an  error  in  judgment  as  to  its  necessity*  Fc 
such  errors  it  is  well  settled  that  no  liability  arises," 

In  determining  the  question  of  the  negligence  of  commi  *' 
sioners  of  highways-  the  whole  situation  and  all  the  facts  aw*/ 
circumstances  must  be  kept  in  view,  so  where  it  appeared  thai 
there  were  shout  230  miles  of  road  in  a  town,  80  of  which  are 
along  dug  ways  and  up  steep  ravines,  and  the  road  where  the 
accident  occurred  passed  through  a  mountainous  wooded  sec- 
tion, and  was  u?cd  mainly  for  drawing  heavy  loads  of  lumber, 
and  for  a  distance  of  five  miles  but  two  or  three  families  lived 
upon  it,  the  commissioners  cannot  be  charged  with  negligence 
in  failing  to  erect  barriers  because  of  which  the  plaintiff's  la- 
test ate  was  injured  and  killed.     Lane  v*  Town  of  Hancock,  142 
N.  Y.  510. 

In  the  case  of  Riley  v.  Town  of  Eastch ester,  18  App.  Div. 
94  it  was  held  that  the  commissioner  of  highways  is  not  negli- 
gent in  failing  to  guard  against  a  defect  which  was  only  a  few 
hours  old.  and  so  latent  in  character  that  a  daily  driver  over 
the  highway  neither  saw  nor  suspected  any  danger  as  he  ap- 
proached the  place. 

The  defect  resulting  from  the  negligence  of  the  commis- 
sioner in  order  to  authorize  an  action  under  the  above  section 
inu^t  pertain  to  the  highway  itself.  So  where  the  alleged 
negligence  consisted  in  failing  to  keep  a  certain  culvert  in 
proper  repair,  and  it  appeared  that,  a  creek  flowed  through  such 
culvert  in  a  turnpike  near  the  plaintiffs  premises,  and  then 
after  crossing  the  turnpike  flowed  through  the  plaintiff's  lands; 
lhat  this  culvert  had  been  built  many  years  before  by  a  turn- 
pike company,  that  for  some  years  prior  to  the  injury  com- 
plained of  the  culvert  had  proved  insufficient  to  carry  off  the 
-u-eairi  in  times  of  rain,  and  that  on  certain  occasions  when 
there  were  severe  storms  the  water  backed  up,  overflowed 
the  turnpike,  ran  from  it  to  and  over  the  plaintiff's  lands,  and 
damaged  them,  it  was  held  that  there  being  no  defect  in  the 
highway  proper,  there  was  no  negligence  of  the  highway  com- 
missioner in  failing  to  provide  a  culvert  to  carry  off  water  in 
times  f>£  freshet.  Barber  v.  Town  of  New  Scotland,  88  Hun 
■r>2:2,  Tn  the  ease  of  Robinson  r.  Town  of  Fowler,  80  Him 
105t  it  was  held  lhat  an  action  cannot  be  maintained  against 
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i  tows  for  negligence  of  the  highway  commurioaew  in  blast- 
ing rock  for  the  purpose  of  widening  a  highway  so  that  v^hiulea 
could  pass  each  other,  nmse  t hi-  injury  was  not  caused  by  a 
Jefeet  iu  the  highway  itself.  The  long  continued  existence  of 
an  excavation  in  a  highway,  without  any  guard  around  it,  with 
actual  knowledge  thereof  by  one  of  the  commissioners  of  high- 
ways of  the  town,  is  sufficient  to  establish  negligence  on  the 
part  of  the  commissioners  and  impose  a  liability  upon  the  town. 
Smith  v.  Town  of  Clarkstown,  09  Hun  155.  Whether  or  not 
the  commissioner  is  negligent  in  failing  to  erect  a  proper  barrier 
fit  such  a  place  is  a  question  of  fact  for  the  jury.  He  wet  t  v. 
Town  of  Thurman,  41  App.  liiv.  G;  Coney  v*  Town  of  Gilboa, 
55  App.  Div,  111. 

Want  of  funds  as  a  defense, — Before  the  act  of  1881,  imposing 
upon  a  town  liability  for  injuries  occasioned  by  defects  in  high- 
ways, caused  by  the  negligence  of  commissi on crs  of  highway*, 
want  of  funds  in  their  hands  available  for  repairs  was  always 
a  defense  in  an  action  against  commissioners  for  their  neg]<- 
Tlie  rule  was  that  "'it  is  the  duty  of  commissioners  of 
highways  to  repair  defective  highways  or  bridges  after  notice 
rf  their  rendition,  with  reasonable  and  ordinary  care  and  dili- 
fttnee,  if  they  have  sufficient  funds  in  their  hands,  or  authority 
to  procure  such  funds;  and  neglect  of  this  duty  renders  them 
MAb  in  a  civil  action  to  any  person  specially  injured  thereby. 
Hover  v.  Barkhoof,  44  N.  Y.  113.  See  also  People  ex  rel  Van 
Keuren  v.  Town  of  E  so  pus,  74  N.  Y.  310;  People  ex  rel 
Kverett  y  Board  of  Supervisors,  03  X.  Y.  o97  holding  that 
commissioners  themselves  are  charged  with  no  duty  in  respect 
pare  of  the  highways  of  the  town,  save  so  far  as  they  are 
furnished  with  the  power  to  provide,  or  are  previously  provided 
tt'itli  funds  by  the  town  to  accomplish  such  purpose;  Hines  v, 
f  itv  of  Lockport.  50  N,  Y.  236;  Barker  v.  Loomis,  6 'Hill,  463. 
The  act  of  1881  transferred  the  liability  for  such  defects 
from  the  commissioners  to  the  towns,  to  be  im  nosed  upon  the 
same  facts  as  formerly  existed  in  the  case  of  the  commission- 
So  where  in  an  action  under  such  an  act  against,  n  town  it 
aPjrcarcd  that  the  commissioners  had  no  funds  in  their  hands 
*0  make  repairs,  or  power  to  raise  such  funds,  the  town  was 
r^  liable.  Clapper  v,  Town  of  Waterford,  131  1ST.  Y,  382; 
*foak  v.  Town  of  New  Utrecht,  104  N.  Y.  552;  Bullock  v. 
Town  of  Durham,  64  Him,  880. 

The  above  section  of  the  highway  law  has  not  changed  the 
nile  in  this  respect,  and  the  law  now  is  that  where  the  com- 
tfiseioners  have  not  sufficient  funds  to  make  all  needed  repairs 
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and  are  not  delinquent  in  tlieir  efforts  to  procure  them,  there 
is  no  basis  for  a  liability  of  the  town  for  a  defect  in  the  high- 
ways, which  they,  of  necessity  did  not  repair,  and  it  is  within 
their  discretion  to  decide  which  repairs  to  make  in  case  liiev 
cannot  make  aU  of  them.  Young  v.  Town  of  Macomb,  11 
App.  Dit.  480:  Boyee  v.  Town  of  Shawanffiink.  40  App,  Div, 
698;  Quoin  v.  Town  of  Sempronius,  33  App,  Div.  70*  The 
commissi  oners  must  have  used  due  diligence  iu  securing  avail- 
able funds.  But  where  it  appeared  that  the  supervisor  of  the 
town  had  fluids  in  hand  applicable  to  repair  highways,  but  had 
not  paid  them  over  to  the  commissioners  who  had  demanded 
themf  the  town  is  not  liable,  in  the  absence  of  evidence  tending 
to  show  negligence  on  the  part  of  the  commissioner  in  insti^ 
luting  some  proper  proceedings  to  compel  payment  to  him- 
Clapper  v.  Town  of  Waterford,  181  N.  Y.  382.' 

The  commissioners  have  a  judgment  to  exercise  as  to  the 
relative  importance  of  different  expenditures  required  where 
his  resources  are  limited,  and  an  error  therein*  unless  itself  ifc~ 
duced  by  negligence,  does  not  charge  the  town  with  lialulit> 
for  injuries  received  at  the  part  of  the  highway  which  did  u*>* 
receive  the  benefit  of  the    expenditures    made.     Patches    v 
1  own  of  Walton,  17  App.  Div.  158.     But  where  the  commit 
sioners  were  shown  to  have  known  of  a  defect  in  a  highway  f*?T 
two  years,  and  the  amount  required  to  make  the  repairs  w^* 
small*  the  presumption  is  against  the  commissioners  having  pe**' 
formed  their  full  duty  in  attempting  to  raise    the    necessarO 
funds.     AVarren  v.  Clement,  24  Hum  472.     It  is  no  an?w<-*r 
to  the  demand  which  the  law  makes  upon  a  commissioner  I  J" 
repair  dangerous  places  in  the  highways,  that  the  money  in  b  *s 
hands  had  been  designated  for  payment  upon  ordinary  co*1 
tracts  for  work.     Rhines  v.  Town  of  Roy  alt  on,  40  N.  Y.  8  1 
Rep.  662,  15  N".  Y.  Supp.  944.     The  want  of  funds  is  alwa^ 
a  *matter  of  defense  and  the  plaintiff  need  not  plead  or  pm-*-" 
that  sufficient  funds  were  in  the  commissioners'  hands  ava  »' 
able  for  the  repair  of  the  alleged  defect*     Oakley  v.  Town    ^ 
Mamaroneek,  30  Hun.  448.     The  want  of  funds  or  the  mea.  ~*s 
of  procuring  them  is  ajways  a  matter  of  defense,  the  burd  ^  n 
of  proving  -which  is  upon  the  town.     Whitloek  v.  Town 
Brighton,  2  App,  Div,  21;  McMahon  v.  Town  of  Salem,      S* 
App.  Div.  1;  Quinn  v.  Town  of  Scmpronins,  33  App.  Div.  2^^* 
Boyce  v.  Town  of  Shawangunk,  40  App,  Div.  59M  v; 

Town  of  Hamlin,  4<»  Hun.  1:  Bidwell  v.  Town  of  Jtnrrav,  ^f) 
Hun.  100;  Clapper  v.  Town  of  Waterford,  181  N.  T/sS2; 
Hover  v,  TWkhoof,  44  K\  F.  113«  118. 
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ither  words,  to  relieve  a  town  from  liability  to  one  who 
has  been  injured  by  the  neglect  of  itfl  commissioners  of  high- 
ways  to  repair  a  defect  known  by  him  to  exist  in  a  public  high- 
way, it  is  not  sufficient  to  show  that  the  commissioners  had  no 
funds  in  their  jusse^skm  wherewith  t* t  cause  tlie  neee&sary 
rs  to  be  made,  but  it  must  also  be  shown  that  tiny  had 
sought  through  the  proper  channels  to  procure  the  same.  If 
the  comm  have  do  funds  and  none  have  been  raised 

in  the  ordinary  manner,  and  it  clearly  appears  that  the  high- 
.  they  can  apply  to  the  town  board  for  consent,  to 

mee^sarv  repairs  as  provided  in  section  ten  of  the  High- 
way Law?  (ante  p.  42)*  Having  such  means  at  their  command 
it  is  incumbent  upon  them  to  avail  themselves  thereof,  e 
failure  so  to  do  is  negligence  for  which  the  town  will  be  liable. 
Whit  lock  v.  Town  of  Brighton,  2  App,  Div,  31;  Quiiin  v.  Town 
rf  Srmpronius,  33  App.  Div.  70.  In  order  to  make  the  de- 
fence as  to  funds  complete,  it  must  appear  not  only  that  there 
was  a  lack  of  funds,  hut  an  inability,  by  the  exercise  of  reason- 
able diligence,  to  obtain  them,  ilcMahon  v.  Town  of  Salem, 
25  App.  Div.  1. 

Notice  of  defect — The  defect  must  have  existed  for  a  Bufficieni 
period  to  raise  a  preeumntion  that,  the  commissioners  had  notice 

<f.  A  commissioner  cannot  be  charged  with  notice  of  a 
defect  which  had  existed  only  for  a  few  hours,  and  was  so  latent 
in  character  that  a  daily  driver  oy^r  the  highway  neither  saw 
nor  suspected  anv  danger  as  he  approached  the  place.  Riley 
v,  Town  of  Eastchester,  IS  App.  Div.  94.  But  the  existence, 
for  two  weeks  prior  to  the  accident  of  a  hole  two  feel  wide  in 
the  foot  walk  of  a  bridge  is  sufficient  to  impute  notice  to  tho 
commissioners  and  charge  them  with  notice.  Focls  v.  Town  of 
Toitiiwanda,  75  Hun.  8fl8.  And  the  existence  of  a  bridge  for 
four  years  without  guards  is  sufficient  to  raise  an  inference  that 
the  commissioners  had  notice  of  the  chfect.  Bullock  v.  Town 
1  f  Durham,  M  Hun.  880,  And  where  a  defect  in  a  highway 
causing  the  injury  was  in  existence  for  more  than  ten  years 

mniissioners  are  charged  with  notice  of  the  dangerous 
condition.     Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476. 

The  rule  is  that  notice  to  the  commissioner?  is  notice  to  the 
town,  and  it.  may  be  implied  from  a  continued  existence  of  the 
Spencer  v,  Town  of  Sardinia,  42  App.  Div*  272; 
Haley  v.  Town  of  Pelham.  4  N.  Y.  H.  Eef.  B2C.  And  it  «s 
net  necessary  that  the  particular  commissioner  in  office  at  the 
time  of  the  accident  should  have  had  notice  of  the  defect* 
Bhaw  v.  Town  of  Potsdam,  11  App,  Div.  508;  Allen  v.  Town 
•rf  Alien.  33  App.  Div,  463. 
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Notice  of  claim. — The  notice  required  by  the  above  section 
need  not  have  all  the  formalities  of  a  bill  of  particulars,  and  is 
sufficient  if  it  brings  the  general  nature  of  the  claim  to  the 
attention  of  the  supervisor.  Quinn  v.  Town  of  Sempronius, 
S3  App.  Div,  70*  But  a  veriiied  notice  of  the  claim  is  an 
absolute  condition  precedent  to  the  maintenance  of  an  action 
against  the  town  for  which  the  courts  have  no  power  to  permit 
u  substitute.  A  letter  from  the  plaintiff's  attorney  to  the 
supervisor  of  the  town  is  not  sufficient,  although  the  town  offi- 
cers inveatigated  the  plaintiff's  claim  upon  the  receipt  of  such 
letter,  and  even  attempted  to  negotiate  a  settlement  thereof* 
The  supervisor  cannot  waive  the  filing  of  the  verified  state- 
ment.    Borst  v.  Town  of  Sharon,  24  App,  Div.  599* 

A  notice  containing  a  general  allegation  of  a  defect  in  the 
highway,  stating  that  the  highway  was  narrow  and  had  no  bar- 
riers, as  a  result  of  which  the  plaintiff's  wagon  was  overturned, 
and  he  was  injured,  and  the  plaintiff  was  free  from  contribu- 
tory negligence,  was  held  sufficient  although  not  expressly  al- 
leging the  negligence  of  the  town.  Quinn  w  Town  of  Sem- 
pronius, 33  App,  Div.  70.  A  verified  statement  in  the  fol- 
lowing form; 

"Town  of  Sardinia- 

To  Ella  D,  Spencer,  administratrix  of  the  estate  of  Frank 
Spencer,  late  of  the  town  of  Sardinia.  Erie  County,  K*  Y.f 
debtor. 

To  damages  resulting  from  the  death  of  Frank  Spencer, 
caused  by  the  breaking  of  an  unsafe  and  defective  bridge  in 
the  highwav  in  said  town,  near  the  residence  of  Mr*  Henshaw, 
$20,000. 

Dated,  Sardinia,  N.  X.f  November  5,  1807, 

(Signed.)     ELLA  D,  SPENCER, 
Administratrix." 

i  held  sufficiently  definite  and  specific  to  give  the  authorities 
of  the  town  opportunity  to  investigate  and  determine  whether 
they  would  allow  the  claim*     Spencer  v.  Town  of  Sardinia,  42 
App,  Div.  472. 

The  mailing  of  a  copy  of  a  verified   statement  of  a    clainw 
against  a  town,  for  damages  resulting  from  an  alleged  deft 
in  one  of  its  highways,  to  the  town  clerk  or  town  board  of  the**' 
town,  which  copy  was  actually  received  by  the  supervisor  o 
the  town,  and  the  claim  considered  by  the  town  board*  con—" 
Btitntes  a  sufficient  compliance  with  the  above  section.     Soperr* 
r.  Town  of  Greenwich,  48  App.  Div.  354. 
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17,  Action  by  town  against  commissioners, — If  a  judgment 
shall  be  recovered  against  a  town  for  damages  to  person  or 
property,  sustained  by  reason  of  any  defect  in  its  highways,  or 
bridges,  existing  because  of  the  neglect  of  any  commissioner 
of  highways,  such  commissioner  shall  be  liable  to  the  town  for 
the  amount  of  the  judgment,  and  interest  thereon;  but  such 
judgment  shall  not  be  evidence  of  the  negligence  of  the  com* 
mi^ioner  in  the  action  against  him. 

The  negligence  of  a  commissioner  of  highways,  in  permitting 
defects  to  exist  in  high  way  s,  because  of  which  injuries  are 
occasioned  to  persons  traveling  thereupon,  has  been  considered 
in  the  note  to  the  preceding  section.  The  above  section  is  also 
derived  from  I*  1881,  chap.  700,  which  act,  as  has  already  been 
stated,  substituted  the  liability  of  the  town  for  the  liability  of 
the  commissi oners,  where  such  commissioners  are  negligent  in 
the  performance  of  their  duties.  The  legislature  in  thus  trans- 
ferring the  liability  saw  fit  to  protect  the  town  against  die 
negligence  of  the  commissioners  by  permitting  an  action  to  be 
brought  by  the  town  against  such  commissioners  where  re* 
cowries  had  been  had  against  the  town  for  such  negligence. 

The  negligence  of  the  commissioner,  although  established  in 
the  action  against  the  town,  must  be  again  proved  in  the  action 
by  the  town  against  the  commissioners,  Notwithstanding  the 
remedy  afforded  the  town  under  this  section,  and  the  frequency 
<tf  cases  arising  where  towns  hare  been  liable  for  defects  in 
highways  caused  by  the  negligence  of  commissioners,  actions 
srp  seldom  brought  by  towns  against  their  commissioners,  and 
if  brought  are  usually  unsuccessful  Lane  v.  Town  of  Hau- 
ead,  142  N.  Y.  510/ 

§  18.  Audit  of  damages  without  action. — The  town  board  of 
aoy  town  may  audit  as  a  town  charge,  in  the  same  manner  as 

°tlier  town  charges  are  audited,  any  one  claim  not  exceeding 
fi^e  hundred  dollars,  for  damages  to  person  or  property,  hereto- 
r  hereafter  sustained  by  reason  of  defective  highways  or 
^ridges  in  the  town,  if  in  their  judgment  it  be  for  the  interest 
°f  the  town  so  to  do;  but  no  claim  shall  be  so  audited,  unless 
!t  shall  have  been  presented  to  the   supervisor  of  the  town. 
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within  six  months  after  it  accrued,  nor  if  an  action  thereon 
shall  be  barred  bv  the  statute  of  limitations.  The  town  board 
may  also  audit  any  unpaid  judgment  heretofore  or  hereafter 
recovered  against  a  commissioner  of  highways  for  any  such 
damages,  if  such  town  board  shall  be  satisfied  that  he  acted  in 
good  faith,  and  the  defect  causing  such  damage  did  not  exist 
because  of  the  negligence  or  misconduct  of  the  commissioner, 
against  whom  such  judgment  shall  have  been  recovered. 

The  audit  of  damages  arising  by  reason  of  defective  highways 
or  bridges  should  be  made  in  the  same  manner  as  the  audit  of 
other  town  charges.  Presentation  of  a  claim  for  such  damages 
should  be  made  at  the  meeting  of  the  town  board  held  on  the 
Thursday  preceding  the  annual  meeting  of  the  board  of  super- 
visors as  provided  in  section  162  of  the  Town  Law.  The  pro- 
visions of  the  Town  Law,  §§  162,  170,  relating  to  the  audit  of 
town  accounts  apply  in  all  respects  to  the  audit  of  such  claims. 

Judgments  against  a  town  for  damages  sustained  by  reason  of 
defective  highways  or  bridges  are  town  charges.  Town  Law, 
§  180.  Such  judgments  may  be  paid  by  the  supervisor  if  he 
have  sufficient  moneys  in  his  hands  belonging  to  the  town  not 
otherwise  especially  appropriated,  upon  the  production  of  a  cer- 
tified copy  of  the  docket  thereof.  General  Municipal  Law, 
§  20.  But  such  judgments  being  town  charges  must  first  be 
presented  to  the  town  board  for  audit.  Town  Law,  §  180.  If 
there  are  no  moneys  on  hand  available  for  the  payment  of  such 
judgments,  moneys  necessary  to  defray  the  same  must  be  levied 
on  the  taxable  property  in  such  town  by  the  board  of  super- 
visors. Town  Law,  §180.  Whenever  such  a  judgment  ex- 
ceeds $1,000  the  town  board  may  borrow  the  sum  necessary  to 
pay  the  same  by  the  issue  of  bonds  to  be  signed  by  the  super- 
visor and  attested  by  the  town  clerk.     Town  Law,  §  189. 

§  19.  Reports  of  commissioners. — The  commissioners  of  high- 
ways of  each  town  shall  make  to  the  town  board,  at  its  meeting 
held  on  the  Tuesday  preceding  the  biennial  town  meeting,  and 
on  the  corresponding  date  in  each  alternate  year,  or,  in  towns 
where  the  biennial  town  meetings  are  held  at  the  time  of  the 
"general  election,  on  the  third  Tuesday  of  December  in  each 
'ear  a  written  report  stating, 
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1.  The  labor  assessed  and  performed; 

2.  The  sum  received  by  them  for  penalties,  commutations 
and  all  other  sources,  and  an  itemised  account  of  all  mon 
paid  out  during  the  year,  with  receipts  or  vouchers  in  full  by 
the  respective  parties  to  whom  such  money  was  paid,  which 
account  and  each  and  every  receipt  or  voucher  is  to  be  filed 
forthwith  with  the  town  clerk  of  the  town,  and  be  open  to  pub- 
lic inspection  during  the  office  hours  of  such  clerk.  (Amended 
by  L.  1002,  chap.  H 

13.  The  improvements  which  have  been  made  on  the  high- 
ways and  bridges,  during  the  year  immediately  preceding  such 
r  eport,  and  the  state  of  such  bridges,  and  the  highways  in  each 
liighway  district j  they  shall  also  make  at  the  second  meeting 
of  said  board  in  each  year,  a  statement  of  the  improvements 
necessary  to  be  made  on  such  bridges,  and  the  highways  in 
e^ach  highway  district,  and  an  estimate  of  the  probable  expense 
tlereof,  beyond  what  the  labor  to  be  assessed  in  that  year  will 
accomplish;  a  duplicate  of  which  shall  be  delivered  by  the  com- 
missioners to  the  supervisor  of  the  town,  who  shall  present  such 
duplicate  statement  to  the  board  of  supervisors,  who  shall  cause 
the  amount  so  estimated,  not  exceeding  five  hundred  dollars  in 
any  one  year,  to  be  assessed,  levied  and  collected  in  such  town, 
in  the  same  manner  as  other  town  charges.     (Wnole  section 

I  tilled  by  L.  1901,  chap.  35,  and  subdivision  three  amended 
h  L  1001.  chan.  437.) 
Meetings  of  town  board, — Under  section  160  of  the  Town  Law, 
a*  amended  by  L.  1904,  chap.  57,  the  town  board  is  required 
t®  hold  at  least  two  meetings  annually  at  the  office  of  the  town 
c'e*-kt  as  follows:  "One  on  the  Tuesday  preceding  the  biennial 
tf,^n  meetine1.  and  on  the  corresponding  date  in  each  alternate 
T***m  except  that  in  town?  where  biennial  town  mee tings  are 
^ftld  at  the  lime  of  a  general  election,  such  meeting  shall  be 
held  on  the  28th  dav  of  December  in  each  year,  unless  such 
**y  is  Snndaw  in  which  case  such  meeting  shall  be  held  ou  the 
preceding  day;  and  one  on  the  Thursday  next  preceding  the 
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annual  meeting  of  the  board  of  supervisors."  The  meeting  on 
the  third  Tuesday  in  December  of  each  year  where  town  meet- 
ings are  held  at  the  time  of  the  general  election  mentioned  in 
the  above  section  was  the  first  of  the  regular  meetings  of  the 
town  board  mentioned  in  the  above  section  of  the  Town  Law, 
prior  to  the  amendment  of  1904*  As  the  law  now  stands  the 
town  board  will  not  hold  a  regular  meeting  on  the  third  Tues- 
day in  December,  but  such  meeting  will  be  held  on  the  28th 
day  of  December.  It  ia  probable  that  the  change  made  in  the 
date  of  holdine  this  meeting  by  the  amendment  to  the  Town 
Law  of  1904  also  effects  a  change  in  the  above  section  so  that 
the  reports  of  com  mission  ere  in  towns  where  town  meetings  are 
held  on  general  election  day  may  be  submitted  to  the  town 
board  at  its  meeting  held  on  the  28th  day  of  December.  This 
construction  is  sustained  by  the  fact  that  under  section  161  oi 
the  Town  Law,  as  amended  by  L  1904,  chap*  57,  all  town  offi- 
cers are  required  to  account  to  the  town  board  at  its  meeting 
held  on  the  28th  day  of  December  for  all  moneys  received  and 
disbursed  by  them  by  virtue  of  their  offices. 

Penal  tie  i  recovered  by  commissioners  of  highways  belong  to 
the  town  and  must  be  accounted  for  by  such  commissioners. 
Albro  v*  Rood,  24  Hun.  72;  People  ex  rel  Loomis  v.  Town 
Auditors,  75  N.  Y.  316. 

Statement  of  improvements;  estimate  of  expenses. — The  statute 
makes  it  the  commissioner's  imperative  duty  to  make  a  state* 
merit  of  the  necessary  improvements  to  be  made  on  bridges 
and  highways  in  each  highway  district,  and  an  estimate  of  the 
probable  expense  thereof,  to  the  town  board  at  its  second 
meeting,  that  is  the  meeting  held  on  the  Thursday  prior  to  the 
annual  meeting  of  the  board  of  supervisors,  A  duplicate  of 
such  statement  and  estimate  must  be  delivered  to  the  super- 
visor of  the  town.  The  supervisor  must  then  lay  such  state- 
ment and  estimate  before  the  board  of  supervisors  at  its  next 
meeting,  and  the  board  is  then  required  to  cause  the  amount 
to  be  assessed  upon  and  collected  in  the  town.  Lament  v. 
Haight,  44  How.  Pr,  1;  Welle  v.  Town  of  Salina,  119  N.  Y. 
280.  The  obiect  of  providing  for  such  statement  and  estimate 
is  to  enable  the  town  to  raiee  money  for  highway  purposes  by 
annual  taxation  rather  than  by  incurring  indebtedness  or  bor- 
rowing  money.     Wells  v.  Town  of  Salina,  119  N.  Y.  280,  290. 

Where  the  appropriation  for  the  improvement  of  highways 
and  bridges  of  a  town  made  under  the  above  section  is  insuffi- 
cient, the  proper  course  is  for  the  commissioner  of  highways 
to  apply,  under  section?  10  and  11  of  the  Highway  Law,  to  the 
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town  board  for  consent  to  make  the  necessary  improTementa. 
In  tbe  absence  of  such  consent  the  commissioner  of  highways 
has  no  power  to  proceed  with  the  improvements,  and  apply  in 
payment  therefor  the  appropriation  for  the  succeeding  year; 
and  expenditures  so  made  create  no  legal    claim  against  the 
town.     Peonle  ex  rel    Peterson  vr,  Clark,  45    App.    Div.  65, 
The  commissioner  cannot  go  beyond  the  statement  of  improve- 
ments and  tbe  estimate  of  expense  therefor  and  incur  indebted- 
ness which  will  be  binding  upon  the  town  unless  authorized  by 
the  town  hoard  as  provided  by  statute.     Robinson  v*  Town  of 
Fowlert  80  Hun.  101;  People  ex  rel  Bevans  v.  Supervisors,  82 
Hun.  300;  Lyth  v.  Town  of  Evans,  33  Misc.  Ml. 

The  reports  of  tile  commissioners  to  the  town  board  may  be  in 
tie  following  form: 

FORM   HO.   3&. 
ComnlMlon^rv'  Report  to  Flmt   Meeting  of  Town  Board. 

The  under  signed.  commissioners  of  highways  of  the  town  of  ........... 

In  the   county  of „  heretoy   render  to  the  town   board  of 

■aid  town.   In    pursuance   of  §19  of   the  Highway  Law,    the   following 
report: 

1.  The  highway  labor  assessed  In  said  town  for  the  year  ending  on 
»*»...»., *«.,  It  ** *.p  wai  ...*  days;  and  the  highway  Labor  per- 
formed In  said  town  during  the  said  year  was  ...,  days,  as  appears  by 
to*  reports  rendered  to  us  by  the  several  overseers  of  high  ware  In 
uid  town. 

2.  The  said  commies  toners  have  received  during  the  said  year  the 
following  sums  of  money  for  fines  and  commutations,  and  from  other 
KMircea: 


DATE. 


FROM  WHOM  RECEIVED. 


OH  WHAT  ACCOUNT. 


AMOFNT 


'>  They  have   paid   out   during  safd    year,   for    which   they  have   re- 
c*lPts  in  full,  which  are  hereto  attached  the  following  sums: 

date 

TO  WHOM  PAID. 

ON  WHAT  ACCOUNT. 

AMOUWT. 
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4.  The  improvements  which  have  been  made  on  the  highways  an 
bridge®  in  said  town  during  said  year  are  aa  follows:  (Specify  im 
provements.)  And  the  highways  and  bridges  in  said  town  are  (specif 
the  condition  they  are  in). 

Dated  this day  of 19 

A.  B., 
C.   D., 
E.   P., 
Commissioners  of  Highways. 

FORM    NO.   24. 
Commissioners'  Report  to  Second  Meeting;  of  Town  Board. 

The  undersigned,  commissioners  of  highways  of  the  town  of 

in   the  county  of   hereby  render  to  the  town  board  c 

said  town  pursuant  to  subdivision  2  of  §19  of  the  Highway  Law,  th 
following  report: 

1.  The  following  improvements  are  necessary  to  be  made  on  th 
highways  and  bridges  in  said  town  during  the  next  fiscal  year,  viz. 
(Here   specify   the  improvements  deemed  necessary.) 

2.  The  probable  expense  of  making  such  improvements  beyond  wha 
the  labor  to  be  assessed  will  accomplish,  is  by  us  estimated  at  % 

Dated  this  day  of  1  19 

A.  B., 
C.    D., 
E.   P., 
Commissioners  of  Highways. 

§  20.  General  duties  of  overseers. — Each  overseer  of  highway 
in  every  town,  shall 

1.  Eepair  and  keep  in  order  the  highways  within  his  district 

2.  Warn  all  persons  and  corporations  assessed  to  work  oj 
the  highwavs  in  his  district,  to  come  and  work  thereon. 

3.  Cause  the  noxious  weeds  within  the  bounds  of  the  high 
way  within  his  district,  to  be  cut  down  or  destroyed  twice  i 
each  year,  once  before  the  first  day  of  July,  and  again  beforr 
the  first  day  of  September;  and  the  requisite  labor  therefc 
shall  be  considered  highway  work. 

4.  Collect  all  fines  and  commutation  money,  and  execute  am 
lawful  orders  of  the  commissioners. 

5.  Cause  all  loose  stone  lying  in  the  beaten  track  of  event 
highway  within  his  district,  to  be  removed  once  in  every  mont~ 
from  the  first  day  of  April  until  the  first  day  of  December,  2 
each  year.  Stones  so  removed  shall  not  be  thrown  into  tfe 
gutter,  nor  into  the  grass  adjoining  such  highway,  but  ths^ 
shall  be  conveved  to  some    place,  (from  which  they  shall  tl^ 
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work  back  or  be  brought  back  into  the  track  by  the  use  of  road 
niachim  a  or  other  implements  used  in  repairing  such  highways. 
Any  person  who  shall  violate  the  provisions  hereof  or  who  shall 
deposit  or  throw  loose  stones  in  the  gutter  or  grass  adjoining 
ighway  or  shall  deposit  or  throw  upon  a    highway    ashes, 
pers,  atones,  sticks,  or  other  rubbish,  to  the    detriment  or 
injury  of  the  public  use  of,  or  travel  upon  such  highway,  shall 
be  liable  to  a  penalty  of  ten  dollars,  to  be  sued  for  and  re- 
covered by  the  commissioner  or  commissioners  of  highways,  or 
in  case  of  his  or  their  refusal  or  neglect  to  act,  by  any  taxpayer 
of  the  town  in  the  name  of  the  town  in  which  the  offence  shall 
1  w  committed,  and  when  recovered,  one-half  of    the    amount 
shall  be  applied  by  them  in  improving  the  highways  and  bridges 
in  such  town.     The  other  half  shall  be  paid  to  the  person  upon 
"whose  written  information  the  action  was  brought*     Any  com- 
missioner of  highways  who  shall  neglect  to  prosecute  for  or  join 
in  an  action  with  the  other  commissioners  of  highways  to  re- 
oover  such  penalty,  knowing  the  same  to  have  been  incurred, 
or  within  twenty  days  after  a  sworn  statement  has  been  laid 
l»efore  them  showing  that  a  party  is  liable  to  such  penalty,  shall 
"be  guilty  of  a  misdemeanor,     (Amended  by  L,  1898,  chap,  352, 
X.  1901,  chap,  54,  and  L,  1902,  chap.  166.) 

IC.  Cause  the  monuments  erected  or  to  be  erected,  as  the 
boundaries  of  highways,  to  be  kept  up  and  renewed,  bo  that  the 
tit  of  such  highway  boundaries  may  be  publicly  known, 
Highway  districts. — The  commissioners  of  highways,  not 
oftener  than  once  a  year,  are  required  to  divide  their  town  into 
as  many  highway  districts  as  they  shall  judge  convenient.  In 
towns  which  have  adopted  the  money  system  of  taxation  the 
<'ominissioners  may  divide  such  towns  into  highway  districts 
whenever  in  their  judgment  such  division  is  necessary  for  the 
proper  maintenance  and  repair  of  the  highways  therein,  and 
for  the  opening  of  highways  obstructed  by  snow.  Highway  Law, 
nb.  3,  ante  p.  2f5, 
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Appointment  of  overseers  of  highways. — The  highway  commis- 
sioner, on  the  15th  clay  of  April  of  each  year,  is  required  to 
make  and  file  with  the  town  clerk,  a  written  appointment  of  a 
resident  of  each  highway  district  to  he  overseer  of  highways 
f herein,  and  the  town  clerk  is  required  to  notify  each  person  so 
appointed  of  his  appointment,  within  ten  days  after  the  filing 
thereof      Highway  Law,  §  4,  sub.  5,  ante  p,  28, 

Qualifications. — An  overseer  of  highways  is  a  town  officer  and 
every  elector  of  the  town  is,  therefore,  eligible  to  hold  such  office* 
Town  Law,  §  50,  A  person  is  not  qualified  to  serve  as  overseer 
ol  highways  unless  he  resides  within  the  highway  district  for 
which  he  is  appointed*  Highway  Law,  §  4,  sub,  5,  ante,  p.  28; 
Public  Officers  Law,  §  3. 

Oath  of  office, — The  overseer  of  highways  being  a  town  officer 
is  required  to  take  and  subscribe  an  oath  of  office  and  file  the 
same  in  the  office  of  the  town  clerk.  See  Town  Law,  §  51,  Such 
oath  may  be  administered  and  certified  by  the  town  clerk,  and 
must  be  filed  within  eight  days  after  the  overseer's  appointment, 
in  the  town  clerk's  office.    Town  Law,  Jjg  51,  56. 

Form  of  oath* — The  form  of  an  official  oath  as  prescribed  by 
the  Constitution,  Art.  13,  §  1,  is  as  follows: 

"I  do  solemnly  swear,  (or  affirm),  that  T  will  support  the  Con- 
stitution of  the  United  States,  and  the  Constitution  of  the  State 
of  New  York,  and  that  I  will  faithfully  discharge  the  duties  of 

the  office  of  overseer  of  highways  in  the district  of  the  town 

of ,  according  to  the  beet  of  my  ability, n 

Acceptance  of  office. — No  formal  acceptance  on  the  part  of  a 
person  appointed  to  the  office  if  overseer  is  necessary,  The  filing 
of  an  oath  Ls  deemed  an  acceptance  of  the  office-  Town  Law, 
§  51.  When  the  overseer  accepts  the  warrant  of  the  commis- 
sioner* as  it  is  commonly  called,  his  acceptance  of  the  office  is 
deemed  conclusive-    Highway  Law,  §  34- 

Vacancy. — If  a  person  appointed  overseer  refuses  to  serve  or 
his  office  becomes  vacant,  the  commissioners  must,  in  the  same 
manner  as  for  an  original  appointment,  appoint  some  other  per- 
son to  be  overseer.  Highway  Law,  §  4,  suk  5,  ante  p.  28.  This 
does  not  authorize  commissioners  to  reappoint  the  same  person 
after  his  refusal  or  neglect  to  serve  on  the  first  appointment 
They  are  to  appoint  some  other  person  in  his  stead. 

Penalty  for  refusal  to  serve, — A  person  appointed  to  the  office 
of  overseer  of  highways,  who  refuses  or  neglects  to  serve,  for- 
feits to  the  town  the  sum  of  $10,  Such  penalty  may  be  sued  for 
by  the  commissioner  of  highways  in  the  name  of  the  town  to  he 
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plied  by  him  in  improving  the  highways  and  bridges  of  the 

wn.     Town  Law,  §  55. 

Repair  of  highways, — The  overseers,  in  repairing  and  keeping 
in  order  highways,  are  subject  to  the  orders  and  directions  of 
the  commissioners  of  highways,  but  a  failure  on  the  part  of  the 
commissioners  to  give  such  orders  or  directions  does  not  relieve 
the  overseers  from  their  duty  in  keeping  the  highways  in  repair. 
The  obligation  In  respect  to  repairs  is  statutory.  They  are 
bound  to  keep  the  highways  in  their  district  in  repair,  whether 
they  receive  special  instructions  from  the  commissioners  of 
highways  or  not  MeFadden  v.  Kingsbury,  11  Wend.  667 J 
Wendell  v.  Mayor  of  Troy,  39  Barb.  329. 

The  overseers  are  subordinate  officers  acting  under  the  direc- 
tion of  the  commissioners,  who  have  the  general  supervision  of 
the  subject  of  highway  repair  and  maintenance*  Farm  an  v. 
Town  of  Ellington,  46  Hun,  41;  Bartlett  v.  Crozier,  17  Johns* 
439;  Smith  r.  Wright,  27  Barb.  621* 

It  is  their  duty  to  provide  a  suitable  pathway  for  carriages 
and  vehicles,  of  proper  width  and  so  define  it  that  there  shall  be 
no  reasonable  danger  of  its  being  mistaken;  but  they  are  not 
required  to  grade  the  whole  space  within  the  limits  of  the  road, 
BG  that  travellers  can  drive  over  every  part  of  it  Ireland  v. 
Owego,  etc.  Flank  Road  Co.,  13  N,  Y.  526.  But  in  the  per- 
formance of  their  duty  to  keep  in  repair  the  highways  in  their 
respective  districts,  overseers  have  jurisdiction  over  every  part 
of  the  highway  to  its  entire  width.  Anderson  v.  VanTassel,  53 
Jf.  Y.  631*  In  this  case  it  was  held  that  the  overseer  of  high- 
ways, who  had  taken  material  from  the  side  of  a  highway  neces- 
sary for  the  repairs  of  the  carriage-way  at  the  same  point,  was 
not  liable  to  the  owner  of  the  adjoining  land,  although  the  latter 
had  made  some  improvements  by  way  of  grading  and  levelling 
the  ground  from  whence  the  material  was  taken,  in  the  absence 
of  proof  that  the  overseer  had  acted  wantonly  or  maliciously, 
and  where  it  did  not  appear  that  the  character  of  the  improve- 
ments or  the  condition  of  the  highway  rendered  it  improper  to 
the  material* 

The  word  "highways"  as  included  in  subdivision  1  of  the 
above  section  does  not  include  bridges*  Day  v.  Day,  94  N«  Y. 
153,  159,  This  question  is  fully  discussed  by  Chancellor  Kent 
in  the  case  of  Bartlett  v*  Crozier,  17  Johns.  439,  where  he  dem- 
onstrates that  statutes  merely  providing  for  the  creation  of  road 
districts  and  the  performance  of  highway  labor  thereon  do  not 
apply  to  bridges;  and  that  the  duty  of  overseers  to  repair  and 
keep  in  order  the  highways  within  the  districts  for  which  they 
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are  appointed  does  not  include  that  of  repairing  bridges.  See 
also  Taylor  v.  Tows  of  Constable,  57  Hull.  371. 

Warning  taxpayers  to  work  on  highways. — The  overseers  are 
required,  when  directed  by  the  commissioners,  to  warn  all  per- 
sons and  corporations  assessed  for  highway  labor  to  go  and  work 
thereon,  with  such  teams  and  implements,  and  at  such  times  as 
such  commissioners  may  direct  Highway  Law,  §  4,  sub.  6, 
ante  p.  30.  The  notice  to  be  given  by  overseers  to  persons  and 
corporations  assessed  to  work  upon  the  highways  is  prescribed 
by  sections  60  and  61  of  the  Highway  Law,  and  will  be  here- 
after considered.     See  post,  pp.  163,  164. 

Destruction  of  noxious  weeds. — The  electors  of  a  town  may,  at 
their  biennial  town  meeting,  make  provisions  and  allow  rewards 
for  the  destruction  of  noxious  weeds,  and  may  raise  money 
therefor.  Town  Law,  §  22,  sub.  5.  Boards  of  supervisors  may 
make  such  laws  and  regulations  as  they  deem  necessary  for  the 
destruction  of  noxious  weeds  within  the  county*  County  Law, 
§  12,  sub.  7.  The  overseers  of  each  district  are  required  to  give 
written  notice  to  any  owner  or  occupant  of  premises  adjoining 
the  highway  to  cut  all  weeds,  briers  and  brush  growing  within 
the  bounds  of  the  highways.  Highway  La,  §  71,  post  p_  143. 
In  towns  which  have  adopted  the  money  system,  commissioners 
of  highways  are  required  to  notify  abutting  owners  to  destroy 
noxious  weeds  and  brush  growing  along  the  alfau  of  the  high- 
way.    Highway  Law,  §  53a,  post,  p.  120. 

Injurious  substances  in  highways. — A  person  who  wilfully 
throws,  drops  or  places,  or  causes  to  be  thrown,  dropped  or 
placed,  upon  any  road,  highway,  street  or  public  place,  any 
glass,  nails,  pieces  of  metal  or  other  substance  which  might 
wound,  disable  or  injure  any  animal,  is  guilty  of  a  misdemeanor 
Penal  Code,  §  C6L 

Whoever,  with  intent  to  prevent  the  free  use  of  a  cycle  there- 
OH,  -hull  throw,  drop  or  place,  or  shall  cause  or  procure  to  be 
thrown,  dropped  or  placed,  in  or  upon  any  cycle  path,  avenue, 
Btr«6t,  sidewalk,  alley,  road,  highway  <>r  public  way  or  place, 
any  glass,  tucks,  nails,  pieces  of  metal,  brier,  thorn  or  other  Bttb- 
Btance  which  might  injure,  or  puncture  any  tire,  used  on  a  cycle, 
or  which  might  wound,  disable  or  injure  any  person  using  such 
cycle,  ^hiill  be  guilty  of  a  misdemeanor,  and  on  conviction  be 
fined  not  less  than  five  nor  more  than  fifty  dollars.  Penal  Code, 
$  654*. 

Overseers  in  towns  which  have  adopted  the  money  system. — In 
towufl  which  have  adopted  the  money  system  the  highway  com- 
missioner may  divide  the  town  into  highway  districts  whenever 
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in  his  judgment  such  division  is  necessary  for  the  proper  main- 
tenance and  repair  of  the  highways  therein,  and  for  the  open- 
ing of  highways  obstructed  by  snow.  The  overseers  of  highwaya 
appointed  in  highway  districts  in  such  towns  shall  perform  such 
iktkm  in  respect  to  the  maintenance  and  repair  of  highways  and 
the  opening  of  highways  obstructed  by  snow  in  the  districts  for 
which  they  are  appointed  as  arc  prescribed  by  the  highway  com- 
mi^skiTiorfi  of  such  towns.  Highway  Law,  §  4,  subs.  3  am!  ,* . 
amended  by  L.  1904,  chap,  till*  ante,  p.  26. 

Indictment  for  willful  neglect* — An  overseer  of  highways  mv.y 
be  indicted  for  a  willful  neglect  to  keep  the  roads  in  his  district 
in  repair  under  section  154  of  the  Penal  Code,  which  read 
follows: — ■" Where  any  duty  is  or  shall  be  enjoined  hy  law  upon 
my  public  officer,  or  upon  any  person  holding  a  public  trust  <>r 
employment,  every  willful  omission  to  perform  such  duty  where 
no  special  provision  shall  have  been  made  for  the  punishment  ol 
such  delinquency,  is  punishable  as  a  misdemeanor/"1 


§  21-  Opening  obstructed  highways.— Whenever  the  labor  in 
any  district  has  been  worked  out,  commuted  for,  or  returned  to 
the  supervisor  or  in  those  towns  that  have  adopted  the  money 
system  of  taxation  for  working  the  highways,  the  moneys  voted 
it  the  town  meeting  for  the  removal  of  obstructions  caused  by 
snow  and  the  prevention  of  such  obstructions  has  been  expended 
and  the  highways  are  obstructed  by  snow,  and  notice  has  been 
given  to  the  overseer  or  highway  commissioner  in  writing,  by 
any  two  or  more  inhabitants  of  the  town,  liable  to  the  payment 
of  highway  tax,  requesting  the  removal  of  such  obstruction,  the 
overseer  of  highways  in  such  district  or  the  highway  commis- 
sioner of  the  town  shall  immediately  call  upon  all  persons,  cor- 
porations and  occupants  of  lands  owned  by  non-residents  liable 
to  highway  tax  therein  or  in  the  locality  where  such  obstruction 
exists,  to  assist  in  removing  such  obstruction  and  such  labor  so 
called  for  by  the  overseer  or  highway  commissioner*  shall  be 
assessed  upon  those  liable  to  perform  tie  same  or  in  the  locality 
where  such  obstruction  exists,  in  proportion  to  their  original 
assessments.    Should  any  persons,  corporations  or  occupants    f 
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lands  owned  by  non-residents  so  called  out  neglect  or  refuse  to 
appear  at  the  place  designated  by  the  overseer  or  the  commis- 
sioner of  highways,  or  to  commute  at  a  dollar  a  day  within  twen- 
ty-four hours  after  due  notice,  the  overseer  or  commissioner  of 
highways  shall  cause  the  obst ruction  to  be  immediately  removed, 
and  on  or  before  September  first  of  each  year,  or  at  such  other 
time  as  the  board  of  supervisors  may  by  resolution  prescribe, 
make  out  a  list  of  all  persons,  corporations  or  occupants  of  lands 
owned  by  nonresidents  who  shall  fail  to  work  out  such  labor  or 
commute  therefor,  with  the  number  of  days  not  worked  or  com- 
muted for  by  each,  charging  for  each  day  in  such  list  at  the  rate 
of  one  dollar  and  fifty  cents  per  day,  verified  to  the  effect  that 
such  persons,  corporations  or  occupants  of  lands  owned  by  non- 
residents have  been  notified  to  appear  and  perform  such  labor 
or  commute  therefor,  and  that  the  same  has  not  been  performed 
or  commuted ;  said  list  shall  be  certified  by  the  commissioner  of 
highways  of  such  town  to  the  town  board  and  by  said  town  board 
to  the  board  of  supervisors,  and  the  amount  of  such  arrearages 
shall  be  levied  by  said  board  of  supervisors  against  and  collected 
from  the  real  or  personal  estate  of  such  persons  and  corpora- 
tions and  from  the  real  estate  owned  by  nonresidents  specified  in 
such  list  in  the  manner  now  provided  by  law  for  the  return*  as- 
sessment and  collection  of  arrearages  for  unperformed  highway 
labor.  Each  overseer  of  highways  and  highway  commissioner 
neglecting  to  perform  such  duty  shall  be  liable  to  a  penalty  of 
five  dollars  per  day,  for  every  day  he  neglects,  without  good  and 
sufiicient  reasons,  to  have  such  highway  opened  after  receiving 
such  written  notice,  and  for  each  day  after  September  first  or 
the  day  so  fixed,  he  neglects  to  make  out,  verify  and  deliver  such 
list,  the  penalty  to  be  collected  in  justice's  court,  by  the  super- 
visor in  the  name  of  the  town,  and  paid  over  to  the  highway 
fund  of  the  town.  No  persons  or  corporations  shall  be  allowed 
any  sum  for  highway  labor  performed  in  removing  obstructions 


The  Highway  Law, 


71) 


in  his  judgment  such  division  is  necessary  for  the  proper  main- 
tenance and  repair  of  the  highways  therein,  and  for  the  open- 
ing of  highways  obstructed  by  snow.  The  overseers  of  highways 
appointed  in  highway  districts  in  such  towns  shall  perform  such 
duties  in  respect  to  the  maintenance  and  repair  of  highways  and 
the  opening  of  highways  obstructed  by  snow  in  the  districts 
which  they  are  appointed  as  are  prescribed  by  the  highway  eom- 
irissioners  of  such  towns.  Highway  Law,  §  4*  subs.  3  ai 
Headed  by  L.  1**04,  chap.  611,  ante,  p.  26. 
Indictment  for  willful  neglect. — An  overseer  of  highways  may 
be  indicted  for  a  willful  neglect  to  keep  the  roads  in  his  district 
in  repair  under  section  154  of  the  Penal  Code,  which  reads  as 
follows: — ,fc  Where  any  duty  is  or  shall  be  enjoined  by  law  upon 
any  public  officer,  or  upon  any  person  holding  a  public  trust  or 
employment,  every  willful  omission  to  perform  such  duty  where 
no  special  provision  shall  have  been  made  for  the  punishment  of 
such  delinquency,  is  punishable  as  a  misdemeanor/* 


§  21.  Opening  obstructed  highways. — Whenever  the  labor  in 
any  district  has  been  worked  out,  commuted  for,  or  returned  to 
the  supervisor  or  in  those  towns  that  have  adopted  the  money 
system  of  taxation  for  working  the  highways,  the  moneys  voted 
at  the  town  meeting  for  the  removal  of  obstructions  caused  by 
snow  and  the  prevention  of  such  obstructions  has  been  expended 
and  the  highways  are  obstructed  by  snow,  and  notice  has  been 
given  to  the  overseer  or  highway  commissioner  in  writing,  by 
any  two  or  more  inhabitants  of  the  town,  liable  to  the  payment 
of  highway  tax,  requesting  the  removal  of  such  obstruction,  the 
overseer  of  highways  in  such  district  or  the  highway  commis- 
sioner of  the  town  shall  immediately  call  upon  all  persona,  cor- 
porations and  occupants  of  lands  owned  by  non-residents  liable 
to  highway  tax  therein  or  in  the  locality  where  such  obstruction 
exists,  to  assist  in  removing  such  obstruction  and  such  labor  so 
called  for  by  the  overseer  or  highway  commissioner,  shall  be 
assessed  upon  those  liable  to  perform  the  same  or  in  the  locality 
where  such  obstruction  exists,  in  proportion  to  their  original 
lents.     Should  any  persons,  corporations  or  occupants  of 
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scribe  highways  and  plates  obstructed  by  snow),  1  immediately  called 
upon  all  persons,  corporations  and  occupants  ol  land  owned  by  non- 
residenls  liable  to  highway  utx  m  such  district,  tor  In  the  locality  where 
such  obstructions  exist},  to  aesist  in  the  removal  of  the  snow  obstruct 
ir.g  such  highways.  The  following  persons,  (, corpora  lions  or  occupants 
of  lands  owned  by  n on* residents,  if  any)  who  were  so  called  out, 
neglected  or  refused  to  appear  at  the  place  designated  by  me,  or  to 
commute  at  a  dollar  a  day  within  twenty- four  hours  after  due  notice 
was  given  to  them.  The  number  of  days  not  worked  or  commuted  for 
by  *ach  of  such  persons  is  included  in  such  U9t  and  they  are  charged 
for  each  such  work  at  the  rate  of  $1.50  per  day,  as  provided  in  aerrtion 
21  of  the  Highway  Law, 

Name  of  Person:  Number  of  Days:  Amount  Charged. 

John  Doe  three  |4.50 

Samuel    Brown  one  1.50 

Flat«»  of  New  York  \ 

County  of.*. .  — las. 

Town  of J 


A.  B*  being  duly  sworn  deposes  and  says:     That  he  i&  the  overseer 

highways  for   the highway  district  of   the  town   of 

That  on  the.. day  of „  he  notified  the  persons  named 

in  the  above  list  to  appear  and  perform  labor  In  the  removal  of  snow 

obstructing  the  above  mentioned  highways  at   the  places   indicated,  or 

to  commute  therefor,  and  that  no  part  of  the  labor  assessed   to   them 

was  performed  or  commuted. 

Subscribed  and  sworn  to 

before  me  this. day  of 19 


Certificate   of    C«miM  Union rr. 

To Town  Board  of..., : 

L    C.  D.,  commissioner  of  highways  of  the  town  of .«..,  do 

hereby  certify  that  I  have  examined  the  above  list  of  persons  (corpora- 
tions or  occupants  of  lands  owned  by  non- residents,  If  any)  who  have 
faiied  to  work  or  commute  for  labor  in  the  removal  of  snow  obstructing 
tfte  highways  described  therein  and  that  the  same  is  correct. 

C-  D.,  Commissioner  of  Highways. 

Construction  or  removal  of  fences  to  prevent  mow  blockade,— 
An  inhabitant  subject  to  a  highway  tax,  who  shall  remove  a 
fence  along  a  public  highway  for  the  purpose  of  preventing  the 
drifting  of  snow,  may  be  allowed  by  the  overseer  of  highways  an 
abatement  of  his  highway  tax,  for  the  time  actually  expended  by 
him  in  removing  such  fence.     Highway  Law,  §  72,  post,  p.  14R. 

L,  1890,  ck  291,  authorizes  the  construction  of  wire  fences 
along  highways  to  prevent  snow  blockades,  if  money  is  appro- 
priated therefor  by  the  vote  of  the  electors  of  a  town.  Such  act 
is  as  follows : — 

"It  shall  be  lawful  for  the  commissioner  of  highways  of  any 
town  in  this  state  to  apply  in  open  town  meeting  for  a  vote  au- 
thorizing such  sum,  not  to  exceed  three  hundred  dollars  in  any 
one  year,  to  be  raised,  in  addition  to  the  sums  now  allowed  by 
law,  as  they  may  deem  necessary  for  the  purpose  specified  is  thp 
third  section  of  this  act     The  same  notice  shall  be  given  by  the 
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nunissioners  of  their  intention  to  apply  for  the  raising  of  such 
additional  sum  as  is  now  required  by  law  for  the  raising  of 
money  for  roads  and  bridges,  above  the  amount  of  two  hundred 
and  fifty  dollars,     (L.  1880,  cb.  291,  §  1.) 

If  the  town  meeting  shall,  by  their  votes,  determine  that  a 
sum  shall  be  raised  for  the  purpose  specified  in  this  act,  the  pro- 
ceedings for  certifying  and  levying,  collecting  and  paying  the 
same  shall  be  in  all  respects  the  same  as  now  provided  by  law 
for  the  raising  and  paying  over  of  money  for  roads  and  bridges, 
above  the  amount  of  two  hundred  and  fifty  dollars.      (Idem,  § 

The  commissioners  of  highways  shall  expend  the  money  raised 
under  the  provisions  of  this  act  in  the  purchase  of  fence  wire,  in 
the  same  manner  as  other  supplies  for  highway  purposes  are  by 
law  required  to  be  purchased,  and  no  part  of  such  money  shall 
be  expended,  except  for  the  purchase  of  fence  wire  as  aforesaid ; 
and  the  said  commissioners  are  hereby  authorized  to  contract 
with  the  owners  of  the  lands  lying  along  the  highways  of  their 
respective  towns,  at  such  points  as  are  liable  to  snow  blockade, 
for  the  removal  of  the  fences  now  standing  along  the  boundaries 
of  auch  highways,  and  the  replacing  of  such  fences  with  wire 
fences*  And  they  may  contract  to  deliver  to  said  land  owners, 
ftcce  wire  to  be  used  in  the  construction  of  such  fences,  without 
charge  to  said  land  owners,  at  the  place  of  purchase,  but  they 
stall  not  agree  to  pay  any  part  of  the  cost  of  the  removal  or  con- 
struction called  for  by  said  contracts,  or  to  make  any  payment  to 
said  land  owners  as  a  compensation  for  the  construction  of 
(Idem,  §  3>) 

The  fences  to  be  built  under  the  provisions  of  this  act,  shall 
be  of  four  strands  of  wire  with  a  substantial  bar  of  wood  at  the 
top;  and  the  construction  of  said  fences,  and  the  size  of  said  top 
bars  and  of  the  post*  and  supports  of  said  fences,  and  their  dis- 
tance apart  shall  be  such  as  said  commissioners  shall  precribe. 
Whenever  such  fence  or  fences  shall  become  so  out  of  repair  as 
to  be  dangerous  to  animals  passing  along  the  highways,  it  shall 
be  the  duty  of  the  owner  or  owners  of  said  fence  or  fences  to 
immediately  repair  or  remove  the  same.      (Idem,  §  4.) 

Whenever  the  commissioner  of  highways  of  any  town  shall 
contract  for  the  removal  of  any  fence,  under  the  provisions  of 
tiiii  act,  they  shall  file  in  the  office  of  the  town  clerk  of  said  town, 
*  description  of  that  portion  of  the  highway  to  which  said  con- 
tact shall  apply,  and  thereafter,  it  shall  not  be  lawful  for  any 
to  replace  the  fence  so  contracted  to  be  removed,  with  any 
fence  liable  to  cause  the  drifting  of  snow.     (Idem,  §5.) 


$4 


IioinvAY  Manual  of  Xew  York. 


§  22.  Penalties  against  overseers, — Every  overseer  of  high- 
ways who  shall  refuse  or  neglect, 

1,  To  warn  the  persons  and  corporations  assessed  to  work  on 
the  highways,  when  he  shall  have  been  required  so  to  do,  by  the 
commissi  oil  era  or  either  of  them. 

2,  To  collect  the  moneys  that  may  arise  from  tines  or  commu- 
tations. 

3,  To  perform  any  of  the  duties  required  by  this  chapter,, 
or  which  may  be  enjoined  on  him  by  the  commissioners  of  high* 
ways  of  his  town,  and  for  the  omission  of  which  no  other  penalty 
is  provided,  shall  for  every  such  refusal  or  neglect,  forfeit  The 
sum  of  ten  dollars. 

Penalty  for  refusal  to  serve. — A  person  chosen  or  appointed  to 
the  office  of  overseer  of  highways,  who  shall  refuse  to  serve,  ii 
liable  to  a  penalty  in  the  sum  of  ten  dollars-  Town  Law,  §  53. 
Where  a  person  has  been  appointed  as  such  overseer  and  has 
omitted  to  file  in  the  town  clerk's  office  a  notice  of  his  acceptance 
of  the  office,  cannot  be  made  liable  for  the  statutory  penalty. 
Bentley  v.  Phelps,  27  Barb.  524.  Where  a  person  has  been 
appointed  as  overseer,  and  on  his  refusal  to  act  has  paid  the  pen- 
alty imposed  by  law,  he  cannot  be  appointed  to  fill  the  vacancy 
thus  created,  so  as  to  subject  him  to  a  second  penalty.  Hay- 
wood v,  Wheeler,  11  Johns.  432, 

Other  penalties, — Every  overseer  of  highways  who  shall  refuse 
or  neglect  either  to  warn  the  people  assessed  to  work  on  high- 
ways, to  collect  the  moneys  which  may  arise  from  fines  or  com- 
mutations, or  to  perform  any  of  the  duties  required  of  him  by 
the  Highway  Law,  or  which  may  be  enjoined  on  him  by  the 
commissioners  of  highways  of  his  town,  and  for  the  omission 
of  which  a  penalty  is  not  otherwise  provided,  shall,  for  every 
such  refusal  or  neglect,  forfeit  the  sum  of  ten  dollars,  to  be  sued 
for  by  the  commissioners  of  highways  of  the  town.  McFadden 
?.  Kingsbury,  11  Wend,  667 ;  Farman  v.  Town  of  Ellington,  46 
Hun,  41,  aff'd  124  N,  Y.  662. 

§  23,  Penalties,  how  collected, — The  commissioners  of  high- 
ways shall  prosecute,  in  the  name  of  the  town,  every  overseer  of 
highways,  for  any  penalties  known  to  the  commissioners  to  hav< 
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en  incurred  by  the  overseer.  They  shall  also  upon  the  com- 
plaint  of  any  resident  of  the  town,  that  any  such  penalty  has 
been  incurred,  prosecute  such  overseer  therefor,  if  satisfied  that 
the  complaint  is  well  founded.  The  costs  and  expenses  in- 
curred by  the  commissioners  in  good  faith,  in  such  proceedings, 
shall  be  a  town  charge,  to  be  audited  by  the  town  board.  If  the 
commissioners  refuse  or  neglect  to  prosecute  for  any  such  pen- 
alty, for  thirty  days  after  such  complaint  shall  have  been  made, 
the  complainant  may  prosecute  therefor  in  the  name  of  the  town, 
upon  indemnifying  the  town  for  the  costs  and  expenses  of  such 
prosecution,  in  such  manner  as  the  supervisor  may  approve.  If 
the  commissioners  shall  neglect  or  refuse  to  prosecute  for  any 
such  penalty,  knowing  that  the  same  has  been  incurred,  he  shall 
be  liable  to  a  penalty  of  ten  dollars  for  every  such  neglect  or  re- 
fusal, to  be  recovered  by  action,  in  the  name  of  the  town, 
brought  by  the  supervisor,  or  by  any  taxpayer  of  the  town  who 
may  indemnify  the  town,  for  the  costs  and  expenses  of  the  ac- 
tion, in  such  manner  as  the  supervisor  may  approve* 

|  24*  Compensation  of  overseers. — If  any  overseer  shall  be 
«Tjj ployed  more  days  in  executing  the  several  duties  enjoined 
upon  him  by  this  chapter,  than  he  is  assessed  to  work  on  the 
highways,  he  shall  be  paid  for  the  excess,  at  the  rate  of  twelve 
and  a  half  cents  per  hour  for  each  day,  and  be  allowed  to  retain 
same  out  of  the  money  which  may  come  into  his  hands  un- 
der this  chapter;  but  he  shall  not  be  permitted  to  commute  for 
the  days  he  is  assessed  nor  be  entitled  to  receive  any  greater  sum 
as  compensation,  pursuant  to  this  section,  than  the  amount  of 
money  in  his  hands  applicable  thereto,  (Amended  by  L.  1899, 
cL  78.) 

§  25.  Division  of  town  into  highway  commissioner  districts* — 
When  a  town  has  determined  upon  having  three  commissioners 
of  highways,  the  town  board  may  at  a  regular  or  special  meet- 
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ing  thereof  divide  the  town  into  three  highway  commissi  oner 
districts,  and  assign  one  of  such  districts  to  each  commissioner 
of  highways-  Notice  of  such  division,  containing  a  brief  and 
accurate  description  of  the  boundaries  of  each  district  and  the 
name  of  the  comjiiissioner  assigned  thereto,  shall  be  published 
once  a  week  for  two  successive  weeks  in  a  newspaper  published 
in  such  town,  or  if  no  newspaper  be  published  therein^  such  no- 
tice shall  be  posted  in  at  least  six  conspicuous  places  in  such 
town.  After  a  town  is  divided,  the  commissioners  shall  be 
elected  or  appointed,  so  that  at  all  times  one  commissioner  shall 
reside  in  each  district      (Added  by  L,  1898,  ch.  127.) 

Number  of  commissioners. — The  electors  of  a  town  may  at  a 
town  meeting  adopt  a  proposition  for  the  election  of  one,  two  or 
three  commissioners  of  highways.  Town  Law,  §  15,  ante,  p.  — i. 
A  town  cannot  be  divided  into  districts  where  it  has  decided  to 
have  but  two  commissioners  under  such  section.  The  above  sec- 
tion only  applies  where  a  town  has  three  commissioners. 

The  notice  of  the  division  of  a  town  into  highway  commis- 
sioner districts  may  be  in  the  following  form; — 


FORM    NO,   26a. 

Notice   «f    Division    of    Town    Into    Hlffhwnr    District*. 

Notice  la  hereby  given   that  the  undersigned   members  of    the   town 

ooard  of  the  town  of «♦♦... county  of, ».»*.« »...«,,,*,  at  a  special 

(or  tegular)  meeting  of  such  board  held  on  the....*, day  of 

U» have   divided  such   town   Lnto   (two  or)   three   highway   commis- 
sioner districts,  pursuant  to  ft  25  of  the  Highway  Law, 
The  boundaries  of  such  districts  are  as  follows: 
District  No,  L    (Briefly  and  accurately  describe  boundaries,) 
District  No.  2.    (Briefly  ami  accurately  describe  boundaries,) 
District  No.  3+    (Briefly  and  accurately  describe  boundaries,) 
A-   B.,    highway   commissioner.   Is   assigned   to   district    No,   1-    C.    D.. 
Mjsrhway  commissioner.    Is  assigned  to  district  No.   2:    E.    P,t  highway 
commissioner,  Is  assigned  to  district  No.  3+ 

Dated. 19«-* 

R.  F.,  Supervisor. 
L,  M ., 
J.  K., 
K.  Rt| 

Justices  of  the  Peace, 

§  26.  Dnties  of  commissioner  in  each  district. — When  a  town 
is  so  divided,  the  commissioners  shall  apportion  to  each  district 
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the  monejs  raised  and  collected  from  the  town  at  large  for  high- 
way purposes  and  the  commissioner  assigned  to  or  residing  in 
a  district  shall  expend  the  money  so  apportioned  to  his  district 
upon  the  highways  and  bridges  situated  in  or  upon  the  borders 
thereof*  Each  commissioner  shall  cause  the  highways  and 
bridges  in  his  district  to  be  kept  in  repair,  and  shall  perform  all 
the  duties  relating  thereto,  which  the  commissi  oners  of  highv*  i 
of  the  town,  except  for  such  division,  would  perform*  His  pow- 
and  duties  as  to  the  supervision,  repair,  construction  and  im- 
provements of  the  highways  and  bridges  within  his  district  shall 
be  exclusive.  As  to  all  other  powers  and  duties  he  shall  act  in 
cim junction  with  the  other  commissioners.  (Added  by  L.  18US, 
ck  127.) 

The  effect  of  the  above  section  is  to  impose  upon  a  commis- 
sioner assigned  to  a  highway  commissioner  district  all  the  pow- 
ers and  duties  of  a  commissioner  of  highways  in  a  town  in  re- 
spect to  the  expenditure  of  the  town  moneys  apportioned  to  his 
district  in  the  maintenance  and  construction  of  highways  and 
bridges  situated  therein.  In  respect  to  all  powers  and  duties 
relating  to  the  town  generally,  each  commissioner  is  required  to 
act  with  the  other  commissioners  of  highways  for  the  whole 
town. 


ARTICLE    11, 

AwtwwtBt    for    UifbwkT    Labor* 

tattan  30.  Meetings  of  commissioners, 

KL  Lists  of  inhabitants, 

32.  Non-resident  lands. 

33.  Assessments  of  highway  labor,  how  made, 

34.  Copies  of  lists  delivered  to  overseers, 
36.  Names  omitted, 

36,  Appeals  by  non-residents. 

37,  Credit  on  private  roads, 
33.  Certain  assessments  to  be  separate. 
39.  Tenant  to  deduct  assessment. 
♦0.  Reassessment  in  case  of  neglect. 

41.  Omissions  of  assessors   corrected. 

42.  New  assessments  by  overseer?. 
48,  Sidewalks  and  trefcs, 
44.  Abatement   of  tax  tor  shade  trees. 
4t.  Sidewalk  tax  ant* 
*C.  Certificate 
41*  Tram 
48  Abat 
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49.   System  of  taxation  defined. 
M.    Town  may  change  It  a  system. 
61.    Vote  Lhereon* 

52.  When  change  to  take  effect. 

53.  Annual  tax  under  money  system.      Certain  villages  exempt 
therefrom, 

ri3a.  Duty  of  highway  commissioners  In  certain  towns. 

Gab.  State  to  stiare  expense  of  maintaining  certain  county  roads. 

54.  Adoption  at  county  road  system. 
6$,    County  engineer. 

65a.  Classes  of  highways;   map  and  survey. 
55b.  Maintenance  of  improved  highways. 
£&c.  Rules  and  regulations   to   be  observed  by  commtsslone 

highways. 
F5d.  When  county  may  be  compelled  to  appoint  county  engineer 
56.    Apportionment  of  expenditures  for  county  roads. 
£7.    Bonding  county  for  county  roads. 
58.    Jurisdiction  of  county   roads.    Money  system   to   prevail  in 

towns  of  a  county  adopting  county  road  system. 
59a.  Surplus  qI  proceeds  of  county  bonds, 


roads. 
aers  of 

I 

in 
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§  30.  Meetings  of  commissioners. — The  commissioners 
highways  of  each  town  shall  meet  within  eighteen  days  after  the 
annual  town-meeting,  at  the  town  clerk's  office,  on  such  day  a* 
they  shall  agree  upon,  and  afterwards  at  such  other  times  and 
places  as  they  shall  think  proper. 


anonim  at  meetings.— Whenever  there  are  three  commission 
era  of  highways  elected  in  a  town,  a  majority  of  them  constitute 
a  quorum  for  the  transaction  of  business.  Statutory  Construc- 
tion Law,  §  19,  see  ante,  p.  20, 

Time  of  meeting. — The  provision  of  the  above  section  that  the 
commissioners  shall  meet  eighteen  days  after  the  annual  town 
meeting  contemplates  a  meeting  of  the  commissioners  at  least 
once  in  each  year,  The  holding  of  town  meetings  biennially 
instead  of  annually  did  not  probably  change  the  requirement 
that  commissioners  should  meet  annually.  It  would  seem  proper 
that  the  annual  meeting  of  the  commissioners  should  be  held  at 
some  time  within  eighteen  days  after  a  biennial  town  meeting, 
and  at  a  corresponding  time  in  each  alternate  year.  Fnder  sub- 
division five  of  section  four  of  the  Highway  Law,  ante,  p,28*  the 
commissioners  are  required  to  make  and  file  with  the  town  clerk 
a  written  appointment  of  overseers  of  highways  on  the  fifteenth 
day  of  April  of  each  year,  and  if  there  are  two  or  more  commis- 
sioners of  highways  in  a  town  it  is  probable  that  they  will  meet 
m  such  day  for  such  purpose. 
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§  31.  liiitt  of  inhabitants. — Each  of  the  overseers  of  high- 
ways  shall  deliver  to  the  clerk  of  the  town,  within  sixteen  days 
after  his  appointment,  a  list  subscribed  by  hira,  of  the  names  of 
all  the  inhabitants  in  his  highway  district,  who  are  liable  to 
work  on  the  highways  j  and  the  town  clerk  shall  deliver  such  liste 
to  the  commissioners  of  highways. 


Persons  taxable.— As  to  who  are  liable  to  be  assessed  for  high- 
way labor,  see  §  33,  *ub.  2,  post,  p.  91,  The  above  section,  of 
course,  only  applies  to  towns  which  still  retain  the  labor  system 
of  working  the  highways. 

Delivery  of  list. — The  provisions  of  the  above  section  requir- 
ing the  delivery  of  a  list  of  taxable  inhabitants  in  his  district  by 
the  overseer  is  directory.  His  omission  to  deliver  such  list  will 
not  invalidate  an  assessment  made  against  persons  liable  for 
highway  labor  by  the  commissioners  of  highways.  Such  lists 
are  not  furnished  for  any  other  purpose  than  to  indicate  the  per- 
sons, "who  are  liable  to  work  on  the  highways."  Rinehart  v. 
Young,  2  Lans,  354* 

§  32,  Hon*residcnt  lands. — The  commissioners  of  highways 
in  each  town,  before  making  the  assessment  of  highway  labor, 
shall  make  out  a  list  and  statement,  of  the  contents  of  all  unoccu- 
pied lots,  pieces  or  parcels  of  land  within  the  town,  owned  by 
non-residents ;  every  lot  so  designated,  shall  be  described  in  the 
same  manner  as  is  required  from  assessors,  and  its  value  shall  be 
set  down  opposite  to  the  description ;  such  value  shall  be  the  same 
as  was  affixed  to  the  lot  in  the  last  assessment-roll  of  the  town ; 
and  if  such  lot  was  not  separately  valued  in  such  roll,  then  in 
proportion  to  the  valuation  which  shall  have  been  affixed  to  the 
whole  tract,  of  which  such  lot  shall  be  a  part 

Non-resident  lands  axe  defined  to  be  unoccupied  lands  not 
owned  by  a  person  residing  in  the  town  or  ward  in  which  the 
same  are  situated.  Hampton  v.  Hamsher,  46  Hun,  144,  arFd 
124  N,  Y.  83. 

Description  of  non-resident  lands. — The  law  provides  that  non- 
resident landa  shall  not  be  described  in  the  same  manner  as  is 
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required  from  assessors.  Section  29  of  the  Tax  Law  provides 
for  the  designation  of  real  property  of  non-residents  by  assessors 
in  an  assessment  roll.  Such  section  provides  that:  "The  real 
property  of  non-residents  of  the  tax  districts  shall  be  designated 
in  a  separate  part  of  the  assessment  roll,  and  if  it  be  a  tract  sub- 
divided into  lots  or  parts  of  a  tract  so  subdivided,  the  assessors 
shall : — 1.  Designate  it  by  its  name,  if  known  by  one,  or  if  not 
distinguished  by  a  name  or  the  name  is  unknown,  state  by  what 
lands  it  is  bounded.  2.  Place  in  the  first  column  the  numbers 
of  all  unoccupied  lots  of  any  subdivided  tract,  without  the  names 
of  the  owner,  beginning  at  the  lowest  number  and  proceeding  in 
numerical  order  to  the  highest,  but  the  entry  of  the  name  of  the 
owner  shall  not  affect  the  validity  of  the  assessment  3.  In  the 
second  column  and  opposite  the  number  of  each  lot,  the  quan- 
tity of  land  therein.  4.  In  the  third  column  and  opposite  the 
quantity  the  full  value  thereof.  5.  If  it  be  a  part  of  a  lot,  the 
part  must  be  distinguished  by  boundaries  or  in  some  other  way 
by  which  it  may  be  identified.  If  any  such  real  property  be  a 
tract  not  subdivided,  or  whose  subdivisions  cannot  be  ascertained 
by  the  assessors,  they  shall  certify  in  the  roll  that  such  tract  is 
not  subdivided,  or  that  they  cannot  obtain  correct  information 
of  the  subdivisions,  and  shall  set  down  in  the  proper  column  the 
quantity  and  valuation  as  herein  directed.  If  the  quantity  to 
be  assessed  is  part  only  of  a  tract,  that  part,  or  the  part  not  liable 
must  be  particularly  described." 

Non-resident  lands  are  subject  to  assessment  for  highway  pur- 
poses to  the  same  extent  as  other  property.  Chamberlain  v.  Tay- 
Taylor,  36  Hun,  24.  Where  non-resident  lands  are  occupied  by 
a  tenant  who  is  a  resident  of  the  town,  the  assessment  is  made 
against  the  occupant  in  the  same  manner  as  resident  land.  If 
such  lands  are  unoccupied  the  assessment  is  made  against  the 
land  itself.     Ensign  v.  Barse,  107  N.  Y.  329. 

The  form  of  an  assessment  of  non-resident  land  may  be  as  fol- 
lows : — 


FORM   NO.  27. 
Highway  Commissioners'  List  of  Non-resident  Land*. 

(Highway  Law,  I  32,  ante  p.       ). 

The  following  Is  a  list  and  statement  of  the  contents  of  all  lots,  pieces* 

or  parcels  of  land  within  the  town  of ,    in    the    county 

*, owned  by  non-residents  therein,  made  by  the  under^ 

pied,  commissioners  of  highways  of  said  town: 
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NAME  OP  TRACT  OR 
PATENT. 


Bo 
I 


IS 


Township 


If 


Valua- 
tion. 


Dated  this day  of. 


19.... 

A.  B., 

C.   D., 

E.   P., 
Commissioners  of  Highways. 


§  33.  Assessments  of  highway  labor,  how  made. — The  commis- 
sioners of  highways  shall,  at  their  first  or  some  subsequent  meet- 
ing, ascertain,  assess  and  apportion  the  highway  labor  to  be  per- 
formed in  their  town,  in  the  then  ensuing  year,  as  follows : 

1.  The  whole  number  of  days  work  to  be  assessed  in  each 
year,  shall  be  ascertained,  and  shall  be  at  least  three  times  the 
number  of  taxable  inhabitants  in  the  town. 

2.  Every  male  inhabitant  being  above  the  age  of  twenty-one 
years  excepting  all  honorably  discharged  soldiers  and  sailors 
^ho  lost  an  arm  or  a  leg  in  the  military  or  naval  service  of  the 
United  States,  or  who  are  unable  to  perform  manual  labor  by 
reason  of  injuries  received,  or  disabilities  incurred  in  such  serv- 
J(?£,  members  of  any  fire  company  formed  or  created  pursuant 
to  any  statute  and  situated  within  such  town,  persons  seventy 

*v^ars  of  age,  clergymen  and  priests  of  every  denomination,  pau- 
Pe**s,  idiots  and  lunatics  shall  be  assessed  at  least  one  day. 
(Amended  by  L.  1898,  ch.  353,  and  L.  1903,  ch.  172.) 

3.  The  residue  of  such  days  work,  shall  be  apportioned  and 

as^essed  upon  the  estate,  real  and  personal,  of  every  inhabitant 

°*    the  town,  including  corporations  liable  to  taxation  therein, 

as  the  same  shall  appear  by  the  last  assessment-roll  of  the  town, 

a**d  upon  each  tract  or  parcel  of  land  owned  by  non-residents 

°*  the  town  contained  in  the  list  made  by  the  commissioners, 
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excepting  such  as  are  occupied  by  an  inhabitant  of  the  town, 
which  shall  be  assessed  to  the  occupant  The  assessment  of 
labor  for  personal  property,  must  be  in  the  district  in  which 
the  owner  resides,  and  real  property  in  the  district  where  it  is 
situated,  except  that  the  assessment  of  labor  upon  the  property 
of  corporations,  may  be  in  any  district  or  districts  of  the  town, 
and  such  labor  may  be  worked  out  or  commuted  for,  as  if  the 
corporation  were  an  inhabitant  of  the  district ;  but  the  real  prop- 
erty within  an  incorporated  village  or  city,  exempted  from  the 
jurisdiction  of  the  commissioners  of  highways  of  the  town,  and 
personal  property  of  an  inhabitant  thereof,  shall  not  be  assessed 
for  highway  labor  by  the  commissioners  of  highways  of  the 
town.  Whenever  the  assessors  of  any  town  shall  have  omitted 
to  assess  any  inhabitant,  corporation  or  property  therein,  the 
commissioners  of  highways  shall  assess  the  same,  and  apportion 
the  highway  labor  as  above  provided. 

4.  The  commissioners  shall  affix  to  the  name  of  each  person 
named  in  the  lists  furnished  by  the  overseers,  and  of  assessable 
corporations,  and  to  the  description  of  each  tract  or  parcel  of 
land  contained  in  the  list  prepared  by  them  of  non-resident 
lands,  the  number  of  days  which  such  person  or  tract  shall  be 
assessed  for  highway  labor,  as  herein  directed,  and  the  commis- 
sioners shall  subscribe  such  lists,  and  file  them  with  the  town 
clerk. 

5.  If  the  commissioners  of  highways  shall  neglect  for  one 
year,  after  any  highway  shall  have  been  laid  out,  and  title 
thereto  acquired,  to  open  or  work  the  same,  or  any  part  thereof, 
and  any  inhabitant  or  corporation  of  the  town,  in  or  through 
which  the  highway  runs,  shall  give  ten  days'  notice  to  the  com- 
missioners of  the  town,  that  they  desire  to  apply  the  whole  or 
any  part  of  their  highway  labor  to  the  working  of  such  highway, 
the  commissioners  shall  assign  such  inhabitants  and  corpora- 
tions to  such  highway   district,  direct  the   highway  labor  for 
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which  they  are  annually  assessed  to  be  applied  to  the  same,  and 
cause  the  same  to  be  worked  and  put  in  good  order  fot  vehicles 
and  travelers  within  one  year,,  under  the  direction  of  any  of  such 
inhabitants,  whom  such  commissioners  may  appoint  as  an  over- 
seer of  the  labor  so  to  be  applied  to  such  highway ;  and  when  the 
number  of  days*  labor  assessed  in  the  current  year  to  such  in- 
habitants, as  the  annual  highway  tax,  U  not  sufficient  to  put  such 
highway  in  good  order,  the  inhabitants  and  corporations  may 
anticipate  the  whole  or  any  part  of  the  highway  labor  assessed, 
and  to  be  assessed  against  them,  for  a  period  not  exceeding  three 
years,  but  from  no  one  of  the  districts  of  the  town  shall  more 
than  one-half  of  its  annual  labor  be  taxed  and  applied  to  any 
highway  not  embraced  in  such  district 


Assessments*  how  made  in  general— The  overseers  of  high- 
ways are  required  by  §  31  of  the  Highway  Law  (ante,  p.  8$) 
to  make  out  and  deliver  to  the  commissioners  of  highways  a 
list  of  the  inhabitants  in  their  districts,  who  are  liable  to  work 
oa  the  highways  therein.  The  commissioners  are  then  required 
to  assess  at  least  one  days  labor  upon  each  male  inhabitant,  ex- 
cept those  specified  in  subdivision  two  of  the  above  section.  The 
whole  number  of  days  of  labor  to  be  assessed  must  be  sufficient 
to  properly  maintain  the  highways  of  the  town  and  shall  be  de- 
termined and  apportioned  by  the  commissioners,  but  must  be  at 
least  three  times  the  number  of  the  taxable  inhabitants  of  the 
town.  After  deducting  the  number  of  daya  assessed  upon  the 
male  inhabitants  of  the  town,  the  remainder  must  be  appor- 
tioned and  assessed  upon  the  real  and  personal  property  of  every 
inhabitant  of  the  town,  including  corporations  liable  to  taxation 
therein,  as  the  same  shall  appear  upon  the  last  assessment-roll  of 
the  town. 

Assessment-roll  of  town. — The  last  assessment-roll  of  the  town 
is  to  be  made  the  basis  of  the  commissioners'  apportionment  of 
highway  labor.  The  commissioners  are  required  to  follow  such 
assessment-roll  in  determining  the  amount  of  labor  to  be  as- 
sessed to  each  resident  of  the  town  even  though  it  includes  and 
excludes  lands  lying  partly  in  one  and  partly  in  another  town- 
Hampton  v.  Hamsher,  4G  Hun,  144,  afTd  124  X.  Y.  634;  Peo- 
ple ex  rel.  Hudson  River  R.  Co,  v.  Pierce,  31  Barb*  138 ;  and  in 
assessing  the  residue  of  highway  labor  upon  the  real  and  per- 
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aooal  proper  rsry  inhabitant  appearing  upon  the  last  town 

assessment-roll,  they  have  no  discretionary  power  to  make  cor- 
rections therein.     Trustees  of  Angelica  v.  Morse,  S$  Barb,  380, 

Assessment  upon  corporations. —  Under  the  old  revised  statutes 
whieh  contained  im  provision  for  the  assessment  of  corporations 
for  highway  labor  it  was  held  that  a  corporation  was  not  a  per- 
son within  the  meaning  thereof;  and  that  the  assessment  for 
highway  labor  being  for  a  personal  service  could  not  be  imposed 
upon  a  corporation.  Bank  of  Ithaca  v.  hang,  12  Wend,  890. 
But  as  the  law  now  stands  corporations  are  expressly  taxable  - 
highway  labor.  All  corporations  appearing  upon  the  last  town 
assessment-roll  are  taxable  for  highway  purposes,  and  the  com- 
miss kmers  must  be  guided  by  such  roll  in  determining  the  cor- 
poration to  be  assessed ;  they  have  no  discretionary  power  in 
respect  thereto.  People  ex  rel.  Hudson  River  R.  Co,  v,  Pierce, 
31  Barb.  138-  The  assessment  of  labor  on  the  property  of  cor- 
porations may  be  in  any  district  or  districts  of  the  town,  and 
Bueh  labor  may  be  worked  out  or  commuted  for  as  if  the  corpora- 
tion were  a  resident  of  the  district.  Thus  the  buildings  and 
plant  of  a  corporation  may  be  in  one  district,  but  the  commis- 
sioners may  assess  the  labor  of  the  corporation  in  any  other  dis- 
trict or  in  several  districts.  Under  §  62  of  the  Highway  Law, 
post,  p*  138,  corporations  in  a  great  many  counties  are  author- 
ized to  pay  their  commutation  money  to  the  commissioners  who 
are  to  expend  such  money  upon  the  highways  and  bridges  of 
the  town  as  may  be  directed  by  the  town  board. 

The  court*  have  sustained  the  power  conferred  upon  eomimV 
dinners  of  highways  to  assess  a  corporation  having  property  in 
the  town  for  highway  labor  to  be  performed  in  districts  in  such 
town  other  than  that  in  which  such  property  is  situated,  N.  Y, 
L.  E.  &  W«  R.  R.  Co.  v.  Supervisors  of  Delaware,  6  How.  Pr,  5. 

Non-resident  lands,  if  unoccupied,  are  to  lxj  assessed  to  the 
non-resident  owners,  as  directed  and  provided  in  §  32,  ante, 
but  if  such  lands  are  occupied  they  are  to  be  assessed  to  the 
occupant  The  statute  provides  in  effect  that  the  lands  of  a  non- 
lent  occupied  by  a  non-resi dent's  tenant,  servant  or  agent 
shall  1)0  assessed  in  the  same  manner  as  resident  lands.  Ensign 
v#  Barse,  107  IT.  Y.  329.  Where  a  tenant  is  assessed  for  high- 
way labor  he  may  deduct  the  amount  thereof  from  the  rent  due 
*r  to  become  due.     Highway  Law,  §  39,  post,  p,  101. 

The  validity  of  an  assessment  for  highway  labor  does  not  de- 
d  upon  the  validity  of  the  last  assessment- roll  of  the  town, 

ce  the  commissioners  of  highways  have  no  discretion  in  mak- 
ing their  assessment  and  cannot  omit  any  real  or  personal  prop* 
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erty  appearing  upon  the  assessment-rolL  Trustees,  etc.  r,  Mor*e, 
5ti  Bark  880*     A  commissioner  of  highways  is  not  liable  for  the 
value  of  days  labor  as  set  against  a  resident  of  the  town  in  con- 
formity with  the  facta  appearing  upon  the  last  assessment-roll, 
although  the  tax  assessment  was  erroneous  through  a  mistake  of 
the  assessors  in  proceeding  under  a  repealed  statute  relating  to 
land*  lying  in  twotowns.     Hampton  v.  Ilamshi  r,  142  N.  Y,  634, 
Separate  valnations  to  be  made  by  assessors  of  lands  partly  with- 
in city  or  village;  assessments  to  be  made  by  commissioners  oa 
lands  without  city  or  village, — In  all  cases  where  there  is  an  in- 
corporated village  or  city  within  the  limits  of  any  town,  which 
is  by  law  a  separate  road  district,  and  there  shall  be  any  real 
state,  owned  by  any  person  or  corporation,  situated  partly  within 
the  limits  of  such  village  or  city  and  partly  without  said  village 
or  city,  it  shall  be  the  duty  of  the  assessors  of  such  town,  after 
fixing  the  valuation  of  the  whole  of  such  real  estate  as  now  by 
law  required,  to  determine  what  proportion  of  such  valuation 
is  on  account  of  that  part  of  said  real  estate  lying  without  the 
limits  of  said  city  or  village,  and  designate  the  same  upon  their 
assessment-list,     (L.  1871,  ch.  171,  §  1.) 

The  valuation  of  the  real  estate  lying  without  the  limits  of 
any  city  or  village,  so  fixed  and  determine*!  by  the  assessor,  shall 
be  the  valuation  on  which  the  commissioners  of  highways  of 
towns  shall  assess  highway  labor  against  the  owner  or  owners  of 
auch  real  estate;  and  in  no  case  shall  the  commissioners  of  high- 
ways assess  any  highway  labor  on  property  situated  within  the 
liniita  of  any  incorporated  city  or  village  which  is  by  law  a  sep- 
arate road  district      (Idem,  §  2.) 

Highways  on  the  division  lines  of  a  town  or  village  or  city; 
allotment  of  portion  to  be  worked  by  each. — Whenever  a  high- 
Way,  street  or  road  shall  be  on  the  line  between  a  city,  town  or 
tillage,  or  between  either  of  them,  the  officers  authorized  and  n^ 
quired   to  repair  and   keep  in  order  the   highways,  streets   and 
Etude  in  raeh  city,  town  and  village,  shall  meet  together  at  the 
mayor's  office  in  such  city,  if  said  highway,  street  or  road  be  on 
the  line  between  a  city  and  town  or  a  city  and  village,  or  at  the 
office  of  the  town  clerk  of  such  town,  if  the  same  be  on  the  line 
between  a  town  and  village,  on  the  first  Monday  of  May  in  each 
year,  at  12  o'clock  M. ,  and  divide  such  highway,  street,  or  road, 
and  allot  one  part  thereof  to  such  city  and  the  other  to  such  town 
or  village,  as  the  case  may  be,  in  such  manner  that  the  labor  and 
W  of  working  and  keeping  in  repair  such  highway,  street 
or  road  may  be  equal  as  near  as  ma?  be.     (L.  1870,  ch.  311, 
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Upon  the  neglect  or  failure  to  attend  on  the  part  of  the  officers 
of  any  city,  town  or  village,  at.  the  time  or  places  designated  b 
the  first  section  of  this  act  for  the  purposes  therein  mentioned, 
the  officers  of  the  city,  town  or  village  present  may  perform  the 
said  duty,  and  when  done,  the  divisions  thus  made  shall  be  of 
the  same  force  and  effect  as  if  made  by  the  joint  action  of  such 
city  and  town,  or  such  citv  and  village,  or  such  town  and  village* 
(Idem,  §2.) 

The  statement  of  the  division  made  pursuant  to  the  provision* 
of  the  first  or  second  section  of  this  act  shall  be  reduced  to  writ- 
ing and  properly  authenticated  by  the  officers  making  the  same, 
and  shall  be  filed  within  ten  days  after  such  division  is  made  in 
the  offices  of  the  city  clerk  of  the  city,  of  the  town  clerk  of  the 
town,  and  of  the  clerk  of  the  village,  between  whom  such  divi- 
sion has  been  made,      (Idem,  §  3.) 

Streets  on  boundary  lines  between  villages  and  town— L.  1870, 
ch,  311,  is  repealed  so  far  as  it  relates  to  the  division  of  streets 
on  boundary  lines  between  villages  and  other  municipal  corpo- 
rations by  Village  Law,  §  342,  The  following  section  of  the 
Village  Law  applies  to  streets  on  boundary  lines  between  vil- 
lages and  towns : — 

Whenever  a  street  is  on  a  line  between  two  villages,  or  be- 
tween a  village  and  a  city  or  town,  the  highway  or  street  otnn« 
missioners  of  such  adjoining  municipalities  shall,  on  or  before 
the  first  day  of  May  in  each  year,  meet  at  a  time  and  place  to 
be  determined  by  them,  and  divide  such  street,  The  officers 
present  at  such  meeting  shall  allot  a  part  of  the  street  to  each 
municipality  in  such  manner  that  the  labor  and  expense  of  keep 
ing  such  street  in  repair  may  be  equal  as  nearly  as  practi- 
cable. The  officers  making  such  division  shall,  within  ten  days 
thereafter,  file  in  the  office  of  the  clerk  of  each  municipality  a 
certificate  showing  the  part  of  such  street  allotted  to  each.  (Vil- 
lage Law,  §  160.) 

The  road  warrants  containing  the  list  of  inhabitants  and  cor 
porations  assessed  for  highway  labor  in  the  several  highway  dis* 
tricts,  and  directions  to  the  overseers  as  to  the  performance  of 
their  duties  are  published  in  blank  by  publishers  of  law  blanks 
and  are  usually  in  form  following;— 

FORM     N*K    2B, 
Road  Warrant, 

To .♦ *  overseer  of  highways  in  District  No „  of  t&* 

town  o* .*.,  county  nf.. .« . .,..,.,,  state  of  New  York*  which 

begins  at..*-. and  frids  at*, .,.. 

Th*  undersigned,  commies* oners  of  highways  of  said  town,  having 
a*cer tamed,    assessed  and    apportioned    the  highway   labor  to   h-   per- 
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formed  in  said  town,  and  having  affixed  the  number  of  day*?'  labor  as 
«o  apportioned  to  the  lists  of  persona,  corporation-*  and  non-resident 
Jands  ii:  your  district,  as  set  forth  In  the  following  schedule 

l    The  inhabitants   and   corporations   of    said    town   assigned    to   said 
highway  district  are  assessed  as  follows: 
Names  of  Own  era  Days  Assessed, 

>A.    B.,  $ 

J.    K.,  9 

D.    C    Corporation,  10 

You  will  therefore  give  the  several  persons  and  corporations,  whose 
rames  are  hereunto  annexed,  notice  as  required  by  sections  60  and  til  of 
the  Highway  Law,  to  work  on  the  highways  of  your  district  the  number 
of  days  set  opposite  their  names,  or  commute  therefor  at  the  rale  of 
one  dollar  per   day;    two-thirds   to   be  performed   by    the   first  day  of 

. .. next,  and  the  residue  by  the  first  day  of... ....next. 

(And  ulao  to  cause  ail  the  loose  stones,  lying:  on  the  beaten  track  of 
every  highway  within  your  district,  to  be  removed  once  in  every  month, 
fiora  the  first  day  of  April  until  the  first  day  of  December.)  Stones  so 
removed  snail  not  be  thrown  into  the  gutter,  nor  Into  the  grass  adjoin- 
ing such  highways,  but  they  shall  be  conveyed  to  some  place  from 
which  they  will  not  work  back,  or  be  brought  back  into  the  track  by 
the  lire  of  road  machines  or  other  implements  used  in  repairing;  the 
highways.  (I  20,  subd.  S.)  No  stone  or  other  rubbish  shall  be  drawn 
tg  and  deposited  within  the  limits  of  any  highway,  except  for  the  pur- 
pose of  filling  In  a  depression  or  otherwise  improving  the  highway, 
with  the  consent  of  the  commissioner,,  of  highways,  and  under  toe 
Jlrerilon  of  a  commissioner  or  overseer  of  highways.     (S  165.) 

Should  any  name  in  your  district  be  omitted,  or  new  inhabitants  move 
to,  you  are  to  add  their  names  and  assess  them  in  proportion  to  their 
nwl  and  personal  eat  ate  to  work  on  the  highways  as  others  are  assessed 
by  the  commissioner  in  the  above  list*  (5  36.)  Every  person  or  cor- 
poration assessed  to  work  on  the  highways,  and  warned,  who  does  not 
commute  therefor,  shall  appear  in  person,  or  by  an  able-bodied  man  as 
*  substitute.  A  day's  labor  ijt  eight  hours  of  work,  and  every  person 
or  corporation  assessed  more  than  one  day  rfhall  be  allowed  to  work  ten 
**>ura  in  each  day.    (8  64+) 

Whenever  the  labor  in  your  district  has  been  worked  out,  commuted 
tor  or  returned  to  the  supervisor,  and  Lhe  highways  are  obstructed  by 
auow  or  otherwise,  and  written  notice  hs-s  been  given  to  you  by  any  two 
r>r  mure  Inhabitants  of  your  town,  liable  to  the  payment  of  highway 
tox*  inquiring  ihe  removal  of  such  obstruction,  it  shall  be  your  duty  as 
wet  overseer,  and  you  are  required  immediately  to  call  upon  all  persona 
ind  corporations,  liable  to  highway  tax  therein,  to  assist  in  removing 
'uch  obstructions;  and  such  labor,  so  called  for  by  you,  shall  be  assessed 
uPf)n  those  liable  to  perform  the  same,  in  proportion  to  their  original 
assessments;  and  if  the  persons  bo  called  out  by  you.  do  not  appear  at 
the  place  designated  by  you,  or  do  not  commute  at  11,00  a  day  within 
twenty-four  hours  after  due  noUce,  you  will  cause  such  obstructions  to 
&•  immediately  removed  and  return  to  us  a  list  of  the  per  song  who  have 
**  failed  to  appear  or  commute,  charging  each  person  for  each  day  the 
'■torn  of  one  dollar  and  fifty  cents,  as  printed  In  section  21  of  the  High- 
way Law. 

You  are  also  required  to  eau?e  all  noxious  weeds  within  the  bounds  of 
toft  highways  tn  your  district  to  be  cut  down  or  destroyed  twice  In  each 
3e*r;  once  before  the  first  day  of  July,  and  again  before  the  first  day  of 
^member  tt  20,  subd,  3);  and  to  give  written  notice  to  any  occupant  of 
flrwnises  within  your  district  to  cut  all  weeds,  briers  and  brush  growing 
w1thln  the  bounds  of  the  highway,  between  the  fifteenth  day  of  June 
*&fl  the  first  day  of  July,  and  between  the  fifteenth  day  of  August  and 
ft*  flrat  day  of  September;  and  if  such  occupant  shall    not    cut    such 
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weeds*  briera  and  brush*  as  so  required,  within  ten  days  after  receiving 
such  notice,  you  shall  employ  some  one  to  no  such  work,  and  make  a 
report  under  cath  to  the  commissioner,,  of  highways  of  the  ameun; 
expended  by  you  t hereon,  and  the  ownership  and  occupancy  of  the 
ae vera!  parcels  of  land  against  which  the  labor  was  performed,  on  or 
before  the  first  day  of  November  next,    (H  70,  71.) 

You  are  required  by  law,  on.  or  before  the  first  day  of  September,  (un- 
less some  other  time  Is  prescribed  by  the  board  of  supervisors),  to  mak* 
out  and  deliver  to  the  commissioner.,  of  highways  of  your  town  ■  UK 
of  all  persons  and  corporations  who  have  not  worked  out  or  commuted 
for  their  highway  assessment,  with  the  number  of  days  not  worked  of 
commuted  for  by  each,  charging  for  the  same  at  the  rate  of  one  dollar 
and  fifty  cents  per  day;  and  also  a  list  of  all  the  lands  of  non-residents 
and  persons  unknown,  which  were  assessed  on  your  warrant  by  the  com- 
missioner., of  highways,  or  added  by  you.  according  to  law,  on  whlcfc 
the  labor  assessed  has  not  been  performed  or  commuted  for,  and  the 
r umber  of  daysT  labor  unpaid  by  each,  charging  for  the  same  at  the  rai* 
of  one  dollar  and  fifty  cents  per  day,  which  Hat  shall  be  accompanied  bj 
your  affidavit  as  overseer,  that  you  have  given  the  notice  required  by 
law  to  appear  and  work,  and  that  the  labor  specified  in  the  Hat  returned 
bas  not  been  performed  or  commuted.    (I  66 J 

And  at  the  same  time  you  are  to  render  to  one  of  the  commissioners 
of  highways  of  your  town  an  account  in  writing,  verified  by  your  oitt 
and  containing: 

First.  The  names  of  all  persons  assessed  to  work  on  the  highway*  In 
the  district  of  which   you  are  overseer. 

Second.  The  names  of  all  those  who  have  actually  worked,  and  ttje 
number  of  days  they  have  so  worked. 

Third.  The  names  of  all  those  from  whom  penalties  have  been  otf* 
lected.  and  the  amounts  thereof. 

Fourth.  The  names  of  all  those  who  have  commuted,  and  the  manner 
in  which  the  moneys  arising  from  penalties  and  commutations  hive 
been  expended  by  you. 

Fifth.  A  list  of  alt  persons  whose  names  you  have  returned  as  h&rkiS 
neglected  or  refused  to  work  out  their  several  highway  assessment 
with  the  number  of  days  and  amount  of  tax  so  returned  for  each  Pffr* 
son,  together  with  a  list  of  all  lands  wnich  you  have  returned  for  non 
payment  of  taxes,  and  the  amount  of  tax  on  each  tract  of  land  BO  re- 
turned—according to  the  statute  in  such  case  made  and  provided. 

And  you  are  then  and  there  to  pay  over  to  said  commissioner.,  all  tns 
moneys  remaining  In  your  hands  unexpended.  The  law  imposes  * 
penalty  of  ten  dollars  on  the  overseer  for  every  neglect  or  refusal  t0 
render  such  account,  or  to  pay  over  said  moneys,  which  fine  the  com- 
missioner    bound  to  enforce  in  every  case  in  which  no  return 

la  made,  or  such  delinquency  occurs,    (i  69.) 

Given  under ,.  hand..,  this day  of. ..,  190,. 

Commissioners  of  Highway* 


§  34*  Copies  of  list  delivered  to  overseers, — The  commission- 
ers of  highways  shall  direct  the  clerk  of  the  town  to  make  copi^ 
of  such  lists,  and  shall  subscribe  such  copies,  after  which  tliey 
shall  cause  the  several  copies  to  be  delivered  to  the  respeeti^ 
overseers  of  highways  of  the  several  districts  iu  which  the  high' 
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ray  labor  is  assessed,  and  the  acceptance  of  the  list  by  any  over- 
er  to  whom  the  same  may  be  delivered,  shall  be  deemed  con- 
clusive evidence  of  his  acceptance  of  the  office  of  overseer. 

Copies  of  such  lists  go  to  the  overseers  of  highways,  whose  dis- 

ricts  include  the  tanas,  and  in  default  of  being  worked  out  or 

paid,  the  overseers  are  required  to  deliver  a  list  of  persons  in 

default  to  the  commissioners  of  highways,  who  certify  the  same 

the  town  board,  and  the  town  board  is  required  to  certify  the 

Mint  of  the  arrearages  to  the  board  of  supervisors,  who  are 

ause  such  amount  to  be  levied  against  the  property  assessed. 

Highway  Law,  §§  66,  67 ;  Coleman  v.  Shattuck,  2  Hun, 

09,  affM  02  Hi  Y.  348. 

§  35.  Names  omitted*— The  names  of  persons  or  corporations 
omitted  from  any  such  list,  and  of  new  inhabitants,  shall  from 
lime  to  time  be  added  to  the  several  lists,  and  they  shall  be  as- 
sessed by  the  overseers  in  proportion  to  their  real  and  personal 
estate  to  work  on  the  highways  as  others  assessed  by  the  eommis- 
doners  on  such  lists,  subject  to  an  appeal  to  the  commissioners 
of  highways. 

Names  to  be  added. — Where  one  owns  lands  in  the  same  town 
*a  which  he  resides.,  but  in  another  road  district,  and  moves  his 
^-sidenee  thereto  without  having  been  assessed  thereon  for  high- 
way labor,  he  is  not  a  new  inhabitant  within  the  meaning  of  the 
afco?e  section.  But  such  a  person  may  be  regarded  as  having 
keen  ''omitted  from  any  such  list,"  and  his  name  may  be  added. 
-Ftinehart  v.  Young,  2  Lans.  354. 

§  36.  Appeals  by  noa-resideata.— Whenever  any  non-resident 
°^wner  of  unoccupied  lands  shall  conceive  himself  aggrieved  by 
%Hy  assessment  of  any  commissioner  of  highways,  such  owner, 
-  hli  agent,  may,  within  thirty  days  after  such  assessment,  ap- 
peal to  the  county  judge  oi  the  county  in  which  such  land  is 
situated,  who  shall,  within  twenty  days  thereafter,  hear  and  de- 
cide such  appeal,  the  owner  or  agent  giving  notice  to  the  com- 
missioners of  highways  of  the  time  of  the  hearing  before  the 
jTidge,  and  his  decision  thereupon  shall  be  final  and  conclusive. 
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Appeals  of  non-residents  to  the  county  court  and  notices  of 
such  appeals  to  commissioners  may  be  in  the  following  form: — 

I  ohm    NO.  29. 
Appeal  by  Noo-mtdcnt   from    AmeitMiiii>nt   for   Hl«h^u>    l4*lior. 

COUNTY    COURT— County   of   Albany. 


In   the  Matter 

of  the 

Assessment  of  highway  labor  of  L  M,  a 
non-resident  owner  of  unoccupied  lantfs 
In  the  town  of..... ,,,.,,*•  ,..,...*.,,.,», 


L,     M.P    a    non-resident    owner    of    unoccupied    lands    In    the    town 

of ..... t  county  of.... considering  (or  T,  W.(   agerit 

of  L.  M.p  a  non-resident  owner  of  lands  in  said  town,  who  considers) 
himself  aggrieved  in  the  assessment  for  highway  labor  by  the  commis- 
sioners of  highways  of  said  town,  upon  the  following  described  lands, 
to  wtt:  (Here  describe  them  a*  In  the  list  made  by  the  com  miss  lonen) 
does  hereby  appeal  from  the  assessment  of  said  commissioners  to  the 
county  Judge  of  said  county. 

Dated  thla.... ..day  of......... .,  19..,* 


FORM   tfO.   SO* 
Notice  of  Anpr-Al. 

To  A.  B.,  C.  D.,  E.  F.,  Com  ml  salon  ens  of  Highways  of  the  Town  of. 

Tou  are  hereby  notified  that,  considering  myself  aggrieved  by  your 
assessment  for  highway  labor  of  the  land  owned  by  me  in  said  town. 
I  have  this  day  appealed  to  fhe  county  Judge  of  the  county  of  .,.••*, 

who  will  on   the day  of ,  at o'clock  in  the 

......noon,  at...... ......  In  the  village  of........,.* .,*,  hear  and 

decide  on  said  appeal. 

Dated  this day  of 19 — 

L.  M. 

§  37.  Credit  on  private  roads. — The  commissioners  of  high- 
ways of  each  town  shall  credit  to  such  persona  as  live  on  private 
roads  and  work  the  same,  so  much  on  account  of  their  assess- 
ments as  the  commissioners  may  deem  necessary  to  work  such 
private  road,  or  shall  annex  the  private  roads  to  some  of  the 
highway  districts. 

See  In  re  Rowland's  Bridge,  14  N.  Y.  Supp.  845. 

|  38,  Certain  assessments  to  be  separate. — Whenever  the  com- 
missioners of  highways  shall  assess  the  occupant,  for  any  land 
not  owned  by  such  occupant,  they  shall  distinguish  in  their  afr- 
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sessment  lists,  the  amount  charged  upon  such  land,  frim  the 
personal  tax,  if  any,  of  the  occupant  thereof ;  but  when  any  auch 
laud  shall  he  assessed  in  the  name  of  the  occupant,  the  owner 
thereof  shall  not  be  assessed  during  the  same  year  to  work  on 
the  highways,  on  account  of  the  same  land. 


§  39.  Tenant  to  deduct  assessment.— Whenever  any  tenant  of 

I  any  land  for  a  less  term  than  twenty -five  years,  shall  be  assessed 
to  work  on  the  highways  for  such  land,  and  shall  actually  per- 
form such  work,  or  commute  therefor,  he  shall  be  entitled  to  a 
deduction  from  the  rent  due,  or  to  become  due  from  him  for 
such  land,  equal  to  the  full  amount  of  such  assessment,  estimat- 
ing the  same  at  the  rate  of  one  dollar  per  day,  unless  otherwise 
provided  for  by  agreement  between  the  tenant  and  his  landlord. 

g  40.  Eeasaeasmemt  in  case  of  neglect. — If  it  shall  appear  from 
the  annual  return  of  any  overseer  of  highways,  that  any  person 
or  corporation  wTho  was  assessed  to  work  on  the  highways  (other 
than  non-residents),  has  neglected  to  work  the  whole  number  of 
days  assessed,  and  has  not  commuted  for,  or  otherwise  satisfied 
such  deficiency,  the  commissioners  of  highways  shall  reassess  the 
deficiency  to  the  person  so  delinquent,  at  the  next  assessment  for 
work  for  highway  purposes,  and  add  it  to  his  annual  assessment ; 
such  reassessment  shall  not  exonerate  any  overseer  of  highways 
from  any  penalty  which  he  may  have  incurred  under  the  pro- 
visions of  this  chapter. 

|  41.  Omissions  of  assessors  corrected. — Whenever  the  assessors 

sors  of  any  town  shall  have  omitted  to  assess  any  inhabitant  or 
property  in  their  town,  the  commissioners  of  highways  shall  as* 
seas  the  persons  and  property  so  omitted,  and  shall  apportion 
highway  labor  upon  such  persons  or  property,  in  the  same  man- 
ner as  if  they  had  been  duly  assessed  upon  the  last  assessment- 
roll. 
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§  42,  Hew  assessments  by  overseers. — When  the  quantity  of 
labor  assessed  on  the  inhabitants  of  any  district  by  the  commis- 
sioners of  highways^  shall  he  deemed  insufficient  by  the  overseer 
of  the  district  to  keep  the  highways  therein  in  repair,  such  over- 
seer shall  make  another  assessment  on  the  actual  residents  of  the 
district,  in  the  same  proportion,  as  near  as  may  be,  and  not 
exceeding  one-third  of  the  number  of  days  assessed  in  the  same 
year  by  the  commissioners,  on  the  inhabitants  of  the  district; 
and  the  labor  so  assessed  by  an  overseer,  shall  be  performed  or 
commuted  for  in  like  manner,  as  if  the  same  had  been  assessed 
by  commissioners  of  highways. 

MaJriBg  new  asscisment. — Whenever  an  assessment  of  high- 
way labor  made  by  a  commissioner  of  highways  is  insufficient 
to  keep  the  road  in  the  district  in  repair,  this  section  authorizes 
the  overseer  to  make  a  further  assessment  on  the  residents  of  his 
district,  not  exceeding  one-third  the  number  of  days  labor  as- 
sessed in  the  original  assessment.  See  Farman  v*  Town  of  El- 
lington, 46  Him,  41,  affd  124  N,  Y,  662;  Weed  v.  Village  of 
BaUston,  76  N.  Y.  329, 

A  new  assessment  by  an  overseer  of  highways  may  be  in  the 
following  form; — 

FORM    Ml.    31. 

New   Aftieaament    b>-   OfitHM  of   Hlkkwftri. 

The  amount  of  labor  assessed  on  the  inhabitants  of  highway  district 
Ko .,  town  of.......... ,.w  being  deemed  by  me,  the  under- 
signed overseer  of  highways  in  sai<j  district,  Insufficient  to  keep  the 
highways  therein  in  repair,  I  do  therefore,  pursuant  to  section  42  of  the 
Highway  Law,  make  a  further  assessment  as  follows: 


NAMES. 

Days. 

NAMES. 

Days. 

jr. 

It  8. 

9 

T  W. 

i 

Dated  thia. 


.day  of ifl 

L.  M., 
Overseer  of  Highways,  District  No. 
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§  43.  Sidewalks  and  trees. — The  commissioners  of  highways 
may,  by  an  order  in  writing  duly  certified  by  a  majority  of 
them j  authorize  the  owners  of  property  adjoining  the  highways, 
at  their  own  expense,  to  locate  and  plant  trees,  and  locate  and 
act  sidewalks  along  the  highways  in  conformity  with  the 
raphy  thereof,  which  order,  with  a  map  or  diagram  show- 
ing the  location  of  the  sidewalk  and  tree  planting,  certified  by 
the  commissioners,  shall  be  filed  in  the  office  of  the  clerk  of  the 
town  where  the  highway  is  located,  within  ten  days  after  the 
making  of  the  order. 


Sidewftlki  in  highways* — Sidewalks  constructed  along  high- 
ways under  authority  of  statute,  either  by  the  adjoining  owners 
or  bv  highway  officers,  are  a  part  of  the  highway-  Clapper  v. 
Town  of  Waterford,  131  N.  Y>  382;  Village 'of  Fulton  v. 
Tucker,  3  Hun,  529.  Sidewalks  for  the  most  part  are  con- 
structed in  what  are  known  as  unincorporated  villages.  When 
so  constructed  the  same  liability  for  defects  therein  exists  as  in 
the  case  of  sidewalks  in  incorporated  villages.  The  controlling 
principles  in  the  case  of  sidewalks  in  villages  is  stated  in  the 
case  of  Saulsbury  v.  Village  of  Ithaca,  94  N.  Y.  27,  where  it  is 
mi: — "It  is  true  that  whether  a  municipal  corporation  shall 
build,  or  permit  to  be  built,  a  sidewalk  on  any  of  its  streets,  is 
4  matter  of  discretion  not  to  be  regulated  by  the  courts ;  yet 
when  a  sidewalk  is  built  with  or  without  its  permission,  it  be- 
comes responsible  for  its  condition,  and  is  bound  so  long  as  it 
exists,  to  keep  it  in  order/*  So  in  the  case  of  Birngmbber  v. 
Town  of  Eastchester,  54  App.  Div.  80,  the  court  held  where  a 
town  constructs  a  highway  with  a  sidewalk  for  the  use  of  the 
inhabitants  of  an  unincorporated  village,  the  duty  to  keep  the 
sidewalk  in  proper  order  for  travel  applies  to  the  same  extent  as 
to  the  center  of  the  street*  And  in  the  case  of  Village  of  Fulton 
*.  Tucker,  3  Hun,  529,  it  was  held  that  when  a  person  is  injured 
m  consequence  of  a  sidewalk  being  out  of  repair,  no  action  can 
k  maintained  against  the  owner  of  the  adjacent  premises,  to  re- 
Jtow  damages  therefor,  unless  the  duty  of  keeping  the  sidewalk 
a*  repair  has  been  imposed  upon  such  owner  by  some  statute  or 
coatract;  sidewalks  are  a  part  of  the  highway,  and  the  owner  of 
the  adjoining  land  has  no  greater  duty  in  regard  to  keeping 
them  in  repair,  than  he  has  in  regard  to  any  other  part  of  the 
highway. 
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Penal  Code,  §  652*  provides  that:  **A  person  who  willfully  and 
without  authority  or  necessity  drives  any  team,  vehicle,  cattle, 
sheep,  horse,  swine  or  other  animal  along  upon  a  sidewalk  is 
punishable  by  a  fine  of  $50,  or  imprisonment  in  the  county  jail 
not  exceeding  30  days,  or  both," 

Shade  trees. — Trees  generally  which  stand  upon  land  over 
which  a  highway  is  laid  out  are  for  the  proper  use  of  the  owner 
or  occupant  of  the  adjoining  land,  see  Highway  Law,  §  156, 
post. 

The  owners  of  adjoining  lands  are  especially  authorized  by 
this  section  to  plant  shade  trees  along  highways,  or  to  otherwise 
improve  or  beautify  the  lands  in  the  highways  adjacent  to  their 
premises,  provided  there  is  no  interference  with  the  use  of  such 
highways.  Palmer  v,  Larchmont  Electric  Co.  6  App*  Div.  12 
(Rev'd  on  other  grounds,  158  N.  Y.  231), 

Where  shade  tTees  are  so  set  out  the  owner  of  the  adjoining 
premises  is  entitled  to  have  such  trees  protected  against  negli- 
gent or  willful  destruction  at  the  hands  of  third  parties,  even 
though  he  does  not  own  the  fee  of  the  highway.  Lane  V.  Lamke, 
53  App.  Div.  395.     See  also  Edsall  v.  Howell,  86  Hun.  424. 

The  right  to  the  protection  of  shade  trees  vested  in  the  owners 
of  adjoining  lands  is  subservient  to  the  proper  and  legitimate 
use  of  the  highway  by  the  public.  So  where  an  electric  light 
company,  organized  pursuant  to  the  Transportation  Corporation 
Law,  has  secured  the  consent  of  the  proper  authorities  for  the 
erection  of  its  poles  and  the  stringing  of  its  wires,  such  owners 
cannot  complain  if  the  company  in  the  reasonable  exercise  of  its 
legitimate  powers  trims  or  injures  such  trees.  Farmer  v.  Larch- 
mont  Electric  Co.  158  K  Y*  231.  The  question  as  to  whether 
or  not  the  use  of  public  highways  in  the  country  by  electric 
lightning  corporations  is  within  the  proper  public  use  of  such 
highways  is  in  all  cases  determined  by  the  necessity  of  the  light 
for  the  proper  use  of  such  highways.     Idem. 

Where  an  abutting  owner  is  entitled  to  the  fee  of  the  street 
to  its  center,  he  has  the  right  to  prevent  the  removal  of  trees, 
if  such  removal  would  work  an  irreparable  injury  to  his  prem- 
ises, unless  such  trees  have  become  detrimental  and  destructive 
to  the  highway,  or  interfere  with  its  full  us©  by  the  public*  Ev- 
ans v.  Street  Commissioners  of  Hudson,  84  Hun,  206. 

Where  the  owner  of  adjoining  premises  owns  the  land  upon 
which  the  highway  is  situated,  such  owner  may  remove  the  trees 
standing  on  such  highway,  notwithstanding  statutes  or  munici- 
pal ordinances  forbidding  any  person  to  injure  shade  trees  on 
the  highway.     Village  of  Lancaster  v,  Richardson,  4  Laos.  136. 
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Willful  injury  of  shade  trees.— A  person  who  willfully  cuts 
down,  girdles,  or  otherwise  injures  a  fruit,  shade  or  ornamental 
tree  standing  on  the  lands  of  another,  or  the  people  of  the  state, 
is  guilty  of  a  misdemeanor.     Penal  Code,  §  040?  sub*  2* 

L.  1875,  eh.  215,  as  amended  by  L.  18a  1,  ck  344,  reads  as 
follows : — 

"§  L  It  shall  be  unlawful  for  any  person  or  persons  whatso- 
ever, in  this  state,  to  hitch  any  horse  or  other  animal  to,  or  leave 
the  same  standing  near  enough  to,  to  injure  any  fruit  or  forest 
tree  that  has  been  transplanted  or  used  as  a  shade  or  ornamental 
tree  around  any  school  house,  ehureh  or  public  building,  or  along 
any  public  highway,  or  to  cut  down  or  mutilate,  in  any  way,  any 
such  ornamental  or  shade  trees ;  but  the  right  of  property  owners 
along  highways  to  cultivate,  train  and  use  such  shade  trees  shall 
not  be  impaired  or  abridged  hereby. 

§  2.  Any  person  or  persons  guilty  of  violating  the  provisions 
of  section  one  of  this  act  shall  be  liable  to  prosecution  by  any 
person,  before  any  justice  of  the  peace  in  the  town  where  the  of- 
fense is  committed,  and  punishable  by  a  tine  not  exceeding  ten 
dollars,  nor  less  than  one  dollar,  besides  the  costs  of  action  for 
each  offense  or  for  each  tree  cut  down  or  mutilated  in  violation 
of  the  provisions  of  this  act ;  and  every  such  penalty,  when  col- 
lected, shall  be  paid  by  the  justice,  one-half  to  the  overseer  of  the 
poor  of  the  town  in  which  recovery  was  had,  and  the  remainder 
to  complainant,  and  the  same  process  and  means  for  the  collec- 
tion of  the  penalties  imposed  by  this  act  may  he  issued  and  had 
aa  are  now  allowed  by  law  for  the  collection  of  damages  in  ac- 
tions of  tort,  hut  no  provision  of  this  act  shall  operate  to  inter- 
fere with  any  ordinance  of  the  incorporation  of  villages  and 
cities  of  this  state,  intended  to  secure  the  protection  of  shade 
trees  therein/* 

The  order  of  the  commissioners  permitting  the  planting  of  trees 
or  the  construction  of  sidewalks  along  highways  may  be  in  the 
following  form : — 

FORM   NO.   S3, 
Order   Permitting    PlanttiiK   «f  Trr«   or   *.  on  N  true  I  Ian   of   Mdrnulki. 


County  of „\       , 

Town  of   ,....,... J**"" 

W*,  the  undersigned,  commissioners  01  highways  of  Bali  town,  do 
hereby  authorize  L.  M.,  at  his  own  expense,  to  locate  and  plant  trees 
(or   locate   and   construct  sidewalks)   along   the   highway   adjoining-  his 

premise   In  highway  district   No in   said  town,   according  to  a 

m-tp  or  diagram  hereto  attached  and  made  a  part  of  this  order, 

Dated  this ...day  of If.,.. 
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C.    D.4 
E.   P., 

Commissioner*  of  Highway l 
(Map  or  Diagram  Showing  Location  of  Sidewalk  and  Tree  Flaming.) 
H^re  make  a  diagram  showing  location  of  trees  to  be  planted  or  side' 
walk  to  be  laid. 

A.    B., 
a   D„ 
E,   F-, 
Commissioners  Of  Highways 
Dated  Ibis , day  of . 19..,, 

§  44.  Abatement  of  tax  for  shade  trees. — Any  inhabitant  liable 
to  highway  tax,  who  shall  hereafter,  pursuant  to  such  an  order, 
transplant  by  the  side  of  the  highway  adjoining  his  pre 
any  forest  shade  trees,  fruit  trees,  or  any  nut  bearing  trees, 
able  for  shade  trees,  shall  he  allowed  by  the  overseers  of  high* 
ways,  or  other  officer  having  charge  of  the  highway,  in  abatement 
of  his  highway  tax,  one  dollar  for  every  four  trees  set  out ;  but 
all  trees  must  have  been  set  out  the  year  previous  to  such  allow- 
ance, and  he  living  and  well  protected  from  animals  at  the  tiim1 
of  the  allowance,  and  not  further  than  eight  feet  from  the  out- 
side line  of  any  highway  three  rods  wide,  and  not  more  than  one 
additional  foot  further  therefrom,  for  each  additional  rod  in 
width  of  highway,  and  not  less  than  seventy  feet  apart,  on  the 
same  side  of  the  highway,  if  elms,  or  fifty  feet,  if  other  trees; 
trees  transplanted  by  the  side  of  the  highway,  in  place  of  trees 
which  have  died,  shall  be  allowed  for  in  the  same  manner,  Such 
abatement  of  highway  tax  to  any  person,  shall  not  exceed  one- 
quarter  of  his  annual  highway  tax  in  any  one  year;  but  ewl 
abatement  shall  be  allowed  by  the  overseers  of  highways,  or 
other  officers  having  charge  of  the  highway,  annually,  until  i* 
shall  have  equalled  the  whole  number  of  trees  set  out,  at  the  ra*e 
herein  specified, 

|  45r  Sidewalk  tax  anticipated  in  towns  under  labor  system: 
sidewalks  in  towns  under  money  system, — The  commissioner!? 
of  highways  oi  any  town,  may,  upon  the  written  applicar 
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a  majority  of  the  inhabitants  in  any  highway  district,  subject  to 
assessment  for  highway  labor  therein,  authorize  not  more  than 
one-quarter  of  the  highway  labor  of  the  district,  or  of  the  com- 
mutation money  received  therefor,  to  be  expended  under  the 
direction  of  the  overseer  of  highways  of  the  district,  in  the  con- 
struction, repairs  and  improvement  of  any  sidewalks  within  the 
limits  of  the  district,  and  may  by  writing  signed  by  them,  filed 
with  the  town  clerk,  authorize  not  more  than  one-fourth  of  the 
highway  labor  of  the  district,  to  be  anticipated  for  not  more 
than  three  years,  for  constructing,  improving  or  repairing  any 
such  sidewalk;  and  thereupon  any  person  or  corporation,  as- 
essed  for  highway  labor  in  the  district,  may,  for  such  purpose, 
ntieipaie  his  or  its  assessment  for  highway  labor  for  the  term 
described  by  the  commissioners,  and  may  perform  such  labor, 
under  the  direction  of  the  overseer  within  such  time,  or  com- 
ute  therefor.     The   commissioner   of   hghways   of  any  town 
vhich  has  adopted  the  money  sytem  of  taxation  for  improving 
its  highways  may  with  the  consent  of  the  town  board,  expend 
a  portion  of  the  money  raised  for  the  maintenance  of  its  high- 
ways in  maintaining  and  repairing  existing  sidewalks  in  such 
town.     The  town  board  of  any  such  town  may  on  the  petition 
«f  not  less  than  twenty-five  taxpayers  of  the  town,  by  resolu- 
tion, direct  the  commissioner  of  highways  to  construct  a  side- 
walk along  a  described  portion  of  any  highway  of  the  town,  in  a 
manner  and  not  exceeding  an  expense  to  lie  specified  in  the  res- 
olution,    and    the    expense    of    constructing    such    sidewalk 
*Wd  be  a  town  charge,  and  assessed  and  levied  in  the  same 
banner  as  money  raised  for  the  maintenance  of  highways  in 
stfch  town,     (Amended  by  L  1904,  chap.  688). 

The  application  to  expend  a  portion  of  the  highway  labor  upon 
the  construction  of  sidewalks,  and  the  authority  granted  by  the 
O&mmiasioncrs  to  make  such  expenditure  may  be  in  the  follow- 
ing form : — 
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FORM   NO.   ;t;i, 
Application  to  Expend  Hour  on  Sldewnllu. 

To  the  Commissioners  of  Highways  ot  the  Town  or.*., * 

County  of ■ 

We,   the  undersigned,  a  majority  of  the  Inhabitants  of  highway   dis- 
trict No. in  the  said  town  of.., •••*•.,«*.,  subject  to  aaseti 

tnent  for  highway  labor  therein,  hereby  make  application  and  requeue 
that  you  authorize  the  expenditure  of  (not  more  than  one-quarter)  ofl 
the  highway  labor  or  commutation  money  of  said  district  to  the  con- 
struction. Improvement  and  repairs  of  the  sidewalks  in  said  district  for 
the  term  of  (not  exceeding  ihree)  years  pursuant  to  section  45  of  the 
Highway  Law, 

Dated  this day  of,*. •»«  19*,,, 

L.  Mt 
R.  S. 
T,    W, 


FORM    \0,    84. 
Grant   or   AafhorltT. 

County  of .,.,..*.  \ 

Town   of    JS8#: 

We,  the  undersigned  commissioners  of  highways  of  said  town,  hereto 

authorize  the  overseer  of  highway  district  No in  said  town,  u 

anticipate  and  expend  (not  exceeding  cme-quarter)  of  the  highway  laboi 
commutation  money  received  therefor,  in  said  district,  for  the  term  ol 
(not  exceeding  three)  years,  in  the  construction,  improvement  and  repati 
of  the  sidewalk  within  the  limits  of  said  district,  pursuant  to  sect  lorn 
45  and  46  of  the  Highway  Law, 

Dsted  this day  of ,  IB..,. 

A.  B„ 
r  d.. 
K  F., 
Com missi oners  of  Highways, 


§  46,  Certificate  of  anticipation, — The  overseer  shall  give 
such  person  or  corporation,  upon  the  performance  of  such  labor 
or  commutation  therefor,  a  certificate  signed  by  hinif  showing 
the  number  of  days'  labor  so  anticipated  and  worked,  or  &mt 
muted  for  by  such  person  or  corporation ;  and  in  each  succeeding 
year,  upon  presentation  of  such  certificate,  the  person  or  cor 
ration  shall  be  credited  and  allowed  by  the  overseer  of  highwa; 
with  the  performance  of  the  number  of  days  labor  assessed  for 
such  year,  until  the  credit  shall  equal  the  number  of  days  stat 
in  the  certificate  to   have  been   anticipated,  and   shall    indorsee 
thereon  a  statement  signed  by  him,   showing  the  credit  an** 
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The  certificate  of  anticipation  of  highway  labor  may  be  in  the 
following  form : — 

form  wo.  an. 

Certificate    of    Anticipation. 

County   of * 1 

Town    of   t«..« }^m 

I,  the  undersigned,  overseer  of  highway  district  No In  tfo*  said 

town   of,,..^,.....,,.,,   hereby   certify  thai   R*   S.   ha  a  anticipated    and 

worked  (or  commuted  for) days,   for  the  purpose  of  constructing! 

improving  and  repairing  the  sidewalk  within  the  limits  of  said  district, 
pursuant  to  section  45  of  the  Highway  Law. 

Bated  this day  of .......  19.... 

Overseer  of  Highway  District  No 

§  47.  Transfer  of  certificate,— Such  certificate  may  he  trans- 
ferred to  any  grantee,  upon  a  voluntary  grant  of  the  real  prop- 
erty upon  which  such  highway  labor  is  assessable,  and  if  such 
real  property  is  transferred  otherwise  than  by  voluntary  grant, 
it  shall  be  deemed  to  have  been  transferred  to  the  person  succeed- 
ing theretoj  and  in  the  hands  of  any  such  transferee,  it  shall 
have  the  same  effect  as  when  held  by  the  original  owner. 


If  the  owner  of  the  premises  upon  which  the  highway  labor 
assessed  was  anticipated  transfers  such  premises  by  voluntary 
grant,  there  should  be  indorsed  upon  th«  certificate  an  assign- 
ment in  the  following  form : — 

FORM    \o.    Sft, 
Indorsement    In    lair   of   Transfer. 

For  value  received,  I  hereby  assign  and  transfer  all  my  right!  and 
I  merest  in  and  to  the  within  certificate  of  anticipation  to  J.  PL,  grantee 
of  th<*  real  property  upoti  which  such  highway  labor  Is  assessable 

Dated  this... day  of ,  lt..„ 

R.  S. 


If  the  premises  are  involuntarily  sold  as  for  instance  pursuant 
to  the  judgment  of  a  court,  the  certificate  is  deemed,  under  the 
above  section  to  pass  to  the  transferee, 


|  48,  Abatement  of  tax  for  watering  trough, — The  comrais- 
aoDftn  of  highways  shall  annually  abate  three  dollars  from  the 
highway  tax  of  any  inhabitant  of  a  highway  district,  who  shall 


Highway  Manual  of  New  York. 

construct  on  his  own  land  therein,  and  keep  in  repair  a  watering- 
trough  beside  the  public  highway,  well  supplied  with  fresh  wa- 
ter, the  surface  of  which  shall  be  two  or  more  feet  above  the  level 
of  the  ground,  and  eaaily  accessible  for  horses  with  vahklfifl ;  but 
the  number  of  such  watering  troughs  in  the  district,  and  their 
location,  shall  be  designated  by  the  commissi  oners.  In  a  town 
in  which  the  highways  are  worked  or  repaired  by  the  money  sys- 
tem of  taxation,  the  commissioners  of  highways  shall  annually 
issue  to  each  person  to  whom  such  an  abatement  is  allowed,  a 
certificate  specifying  the  amount  thereof*  (Amended  by  L. 
1897,  cb.  227.) 

Abatement  of  toll  for  watering  trough, — Where  a  watering 
trough  is  constructed  and  maintained  by  an  owner  of  preraix  - 
along  a  turnpike  or  plank  road,  the  company  owning  sucb  plank 
road  or  turnpike  must  abate  the  toll  of  such  owner  in  the  annual 
sum  of  $3.  The  commissioners  of  highways  of  the  town,  in  which 
such  watering  trough  is  constructed,  must  designate  the  watering 
troughs  along  such  plank  road  or  turnpike  necessary  for  public 
convenience.     See  L.  1869,  chap.  131,  post. 

The  certificate  of  abatement  of  highway  tax  on  account  of  the 
construction  and  maintenance  of  watering- troughs  may  be  in 
the  following  form : — 

FORM  no.  at. 

Cert!  Urate    of    Aba  testes  t. 

County  of   * \__, 

Town   Of J      '* 

This  Is  to  certify  that  J.  D.t  residing  in  highway  district  No In 

the  town  of >.  has  constructed  and  maintained  on  his  awn 

land  in  such  district  a  watering  trough,  In  accordance  with  section  l& 
of  the  Highway  Law,  and  that  because  thereof  he  is  entitled  to  an 
abatement  of  his  highway  taxes  In  such  district  In  the  sum  of  three  (3) 
doPara*  which  amount  should  be  deducted  from  the  amount  to  be  paid 
by  him  on  account  of  his  assessment  for  highways  in  the  year  19.*,, 

In  witness  whereof  we  have  this., ., ,.  ..day  of id 

set  our  hands. 

(Signed)         A.  B.„ 
a  D+1 
E.   F., 
Commissioners  of  Highways, 


§  49,  System  of  taxation  defined.— The  system  of  taxation  iv 
working  and  repairing  highways,  as  hereinbefore  provided^  -lull 
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be  known  as  "The  Labor  System  of  Taxation/'  and  the  system 
hereinafter  provided,  shall  be  known  as  "The  Money  System 
of  Taxation/' 

SO.  Town  may  change  its  system. — Any  town  may  change 
its  system  of  taxation  for  working  and  repairing  its  highways, 
by  complying  with  the  following  provision!  relating  thereto, 

§  51.  Vote  thereon, — Upon  the  written  request  of  twenty-five 
taxpayers  of  any  town,  the  electors  thereof  may,  at  a  special 
Or  biennial  town  meeting  vote  by  ballot  upon  the  question  of 
changing  the  system  of  taxation  for  working  the  highway;  but 
im  person  residing  in  an  incorporated  village  or  city,  exempted 
from  the  jurisdiction  of  commissioners  o£  highways  of  the 
town,  shall  sign  such  request,  or  vote  upon  such  question* 
(Amended  by  L  1895,  eh.  386,  and  L.  1900,  eh.  25.) 

Submission  of  proposition  to  electors* — The  above  section  au- 
thorizes a  special  town  meeting  for  the  determination  of  the 
question  of  changing  the  system  of  taxation  for  working  the 
highways,  An  application  for  a  special  town  meeting  to  vote 
upon  such  question  must  be  in  writing  addressed  to  the  town 
clerk  and  signed  by  at  least  twenty-five  taxpayers  upon  the 
last  town  assessment  roll.  Town  Law,  §23.  Where  a 
special  town  meeting  is  held  for  such  purpose  the  town  clerk 
must  at  least  ten  days  before  the  holding  thereof  cause  notice 
of  such  meeting,  under  his  hand,  to  be  posted  conspicuously 
in  at  least  four  of  the  most  public  places  in  the  town,  which 
notice  must  specify  the  time,  place  and  purposes  of  the  meet- 

\\  here  such  proposition  is  submitted  at   a  biennial  town 
eating  the  application  or  request  of  the  taxpayers  must  be 
Bled  with  the  town  clerk  twenty  days  before  such  town  meet- 
ing, and  such  application  must  plainly  state  the  question  to 
r  voted  upon,  and  mn&l  expressly  request  a  vote  thereon  at 
ch   town  meeting,     The  town  clerk  is  required  to  give  at 
rast  ten  days  notice,  posted  conspicuously  in  at  least  four  of 
hv  most  public  places  in  the  town  of  any  such  proposed  ques- 
ion,  and  that  a  vote  will  be  taken  by  ballot  at  such  meeting 
pon  such  question.     Town  Law,  g  32,     The  application  for 
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the  submission  of  such  a  question   may  be  in  the  following^ 
form; — - 

FORM    NO.    38. 
Application    i**r    <  Inui^r    of    Sy*tem    of    TuiaUon, 

Ti>  A,  B.t  Town  Clerk  of  the  Town  of 

We,  the  undersigned*  taxpayers  of  the  town  of .*.*,,.,. .,,  hereby 

request  that  a  vote  by  ballot  be  taken  at  the  next  biennial  town  meeting 
In  said  town  (or  at  a  special  town  meeting  to  be  duly  called  for  said 
purpose)  by  the  electors  thereof  entitled  to  vote  thereon,  on  the  question 
of  changing   the  system  or  taxation  for  working  the  highways  In  said 

tewn.    from   the system    of   taxation   to   the** system  of 

taxation,  pursuant  to  sections  60,  61,  52  and  53  of  the  Highway  Law* 

Dated  this day  of... 19„,. 

(Taxpayers  sdgn  here.) 

§  52.  When  change  to  take  effect, — When  a  town  shall  have 
voted  to  change  the  system  of  taxation  for  working  and  repair- 
ing the*  highways,  as  herein  provided,  such  change,  except  in 
go  far  as  it  affects  the  duties  of  the  town  assessors  in  indicating 
and  placing  on  the  assessment  roll  the  property  and  persona 
subject  to  assessment  and  taxation  for  the  repair  of  highways 
and  of  the  highway  commissioners  and  town  board  in  determin- 
ing and  certifying  the  amount  of  such  tax,  shall  not  take  effect 
until  the  next  annual  meeting  of  the  board  of  supervisors,  after 
the  town  meeting  at  which  it  was  decided  to  make  the  change; 
and  until  such  annual  meeting  of  the  board  of  supervisors  the 
former  system  of  repairing  highways  and  of  taxation  therefor 
shall  remain  in  force  in  said  town;  provided,  however,  that 
when  such  change  shall  have  been  voted  at  a  town  meeting  held 
subsequent  to  the  first  day  of  July  in  any  year,  it  shall  not  take 
effect,  except  as  to  the  duties  required  to  be  performed  by  the 
town  officers  specified  herein,  until  the  second  annual  meeting 
of  the  board  of  supervisors  next  succeeding  such  town  meeting 
In  each  town  of  Westchester  county  such  change  shall  be  for 
a  term  of  not  less  than  five  years.  (Amended  by  L.  1895,  ch, 
36,  and  L*  1001,  ch.  150.) 

53,  Annual   tax  under  money  system;  certain  villages   ex- 
empt; state  aid* — Any  town  voting  in  favor  of  the  money  system 


shall  annually  raise  by  tax,  to  be  levied  and  collected  the  same 
«i  other  town  taxes,  for  the  repair  of  the  highways,  an  annual 
sum  of  money,  which  shall  bo  equal  to  at  least  one-half  the 
value  at  the  commutation  rates,  of  the  highway  labor  which 
&hotikl  b6  assessable  under  the  labor  system,  but  in  any  town 
in  which  there  may  be  an  incorporated  village,  which  forms  a 
separate  road  district,  and  wherein  the  roads  and  streets  are 
maintained  at  the  expense  of  such  village,  all  property  within 
iUch  village  shall  be  exempt  from  'the  levy  and  collection  of 
such  tax  for  the  repair  of  highways  of  such  town;  and  the  as- 
sessors of  such  town  are  hereby  required  to  indicate  on  the 
assessment  roll  the  property  included  in  such  incorporated  vil- 
lage, in  a  column  separate  from  that  containing  a  list  of  the 
property  in  the  town  not  included  in  such  village,  and  shall 
also  {dace  on  the  assessment  roll  the  names  nf  all  persons  liable 
to  poll  tax  who  are  not  residents  uf  such  village,  and  the  board 
of  supervisors  arc  directed  to  levy  a  tax  of  one  dollar  on  each 
person  liable  to  poll  tax  as  thus  indicated;  but  this  act  shall  not 
apply  to  assessments  made  for  damages  and  charges  for  laying 
out  or  altering  any  road,  or  for  removing  any  obstruction 
caused  by  snow  or  preventing  any  such  obstruction,  or  for 
erecting  or  repairing  any  bridge  in  such  town.  The  amount 
of  such  tax  shall  be  determined  by  the  commissioners  of  high- 
way and  the  town  board,  who  shall  certify  the  same  to  the 
board  of  supervisors,  the  same  as  any  other  town  charge.  The 
clerk  of  the  board  of  supervisors  of  each  county  containing  a 
town  which  has  voted  for  the  money  system,  shall  on  or  before 
the  first  day  of  January  of  each  year  transmit  to  the  state 
comptroller  n  statement  certified  by  him,  and  signed  and  veri- 
fied by  the  chairman  of.such  board,  stating  the  name  of  each 
town  so  voting,  and  the  amount  of  money  tax  levied  therein 
for  the  repair  of  highways  during  the  preceding  year*  The 
comptroller  shall  draw  his  warrant  upon  the  state  treasurer  in 
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favor  of  the  treasurer  of  the  county  in  which  such  town  is 
situated,  for  an  amount  equal  to  tif ty  per  centum!  of  the  amount 
so  levied  in  each  town.  The  county  treasurer  shall  pay  the 
amount  so  paid  to  him  on  account  of  the  money  tax  levied  in 
any  such  town  to  the  supervisor  of  the  town,  to  be  used  for  the 
lepair  and  permanent  improvement  of  such  highways  therein. 
The  sum  paid  by  the  state  to  ,any  town  except  to  towns  the 
assessed  value  of  whose  real  and  personal  property  is  less  than 
one  million  dollars  by  virtue  of  this  section  shall  not  exceed,  in 
any  one  year,  one-tenth  of  one  per  centum  of  the  taxable  prop- 
erty of  such  town.  All  moneys  collected  for  the  repair  and 
construction  of  highways  in  any  town  under  this  section  and  all 
moneys  received  from  the  state  as  provided  herein,  shall  'be 
paid  to  the  supervisor  of  the  town,  who  shall  he  the  custodian 
thereof  and  shall  be  accountable  therefor.  Before  receiving 
any  such  moneys  the  supervisor  shall  give  an  undertaking  to 
the  town  in  an  amount  and  with  such  sureties  as  shall  be  ap- 
proved by  the  town  board,  conditioned  for  the  faithful  dis- 
bursement, safekeeping  and  accounting  for  the  moneys  that 
may  come  into  his  hands  under  this  section.  Such  under- 
taking shall  be  filed  in  the  office  of  the  town  clerk.  The 
moneys  collected  and  received  under  this  section  shall  be  paid 
out  by  the  supervisor  upon  the  order  of  the  highway  commis- 
sioner for  the  repair  and  permanent  improvement  of  the  high- 
ways of  the  town,  in  such  manner  as  the  commissioner  of  high- 
ways and  the  town  board  may  determine  and  direct.  (Amend- 
ed by  L.  1893,  ch,  412,  L.  1898,  ch.  351,  L,  1902,  eh,  156,  L. 
1903,  ch.  22S,  L.  1904,  ch.  183,  and  L.  1904,  ch.  478.) 

Adoption  of  money  system. — The  labor  system  of  working  the 
highways  waa  the  only  system  available  until  the  enactment 
of  L.  i873,  chap.  395.  By  that  act  the  electors  of  a  town 
were  authorized  to  adopt  a  proposition  for  changing  the  mode 
of  working  the  highways.  Tf  snich  a  proposition  was  adopted 
the  town  was  thereafter  authorized  to  levy  and  collect,  in  the 
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manner  as  any  other  tax,  for  the  repair  of  its  highway^. 
a  sum  of  money  which  t*hall  be  at  least  equivalent  to  the  value 
of  the  day'*  work  theretofore  assessed  at  the  commutation 
prices,  and  not  to  exceed  $5,000  in  any  one  town.  By  the 
revision  of  the  Highway  Laws  in  181*0,  the  act  of  1873  was 
repealed  and  re-enacted  In  this  and  the  preceding  two  sections. 
By  the  revision  the  amount  which  could  be  collected  for  high- 
way purposes  under  the  money  system  was  not  limited  as  to 
the  maximum,  bur  was  required  to  equal  at  least  one-half  the 
value  of  the  highway  labor  at  commutation  rates.  The 
amendment  of  1893  exempted  from  highway  taxes  under  the 
above  section  the  property  included  in  an  incorporated  village 
which  forma  a  separate  road  district,  and  wherein  the  roads 
and  streets*  are  maintained  at  the  expense  of  such  village.  By 
the  so-called  Fuller  Act,  (L.  1898,  chap.  351),  it  was  provided 
that  the  state  should  pay  to  each  town  adopting  the  money 
system  an  amount  equal  to  25  per  cent*  of  the  amount  raised 
for  highway  purposes.     This  amount  was  increased  to  50  pet 

rnL  by  the  so-called  Plank  Act,  (L.  1002,  chap.  150). 
Foil-tax. — A  tax  of  one  dollar  is  included  in  the  assessment 
toll  against  all  persons  liable  for  a  poll  tax,  as  specified  in  subd, 
2  of  §  33  of  the  Highway  Lawr,  ante,  p.  91.  A  person  who  fails 
to  pay  such  tax  in  the  manner  and  at  the  time  prescribed  by 
law  i*  subject  to  a  penalty  of  five  dollars  for  each  such  failure, 
See  Highway  Law,  §  G5,  post,  p.  135, 

Levy  of  tax. — The  amount  of  tax  to  be  levied  under  the  money 
system  is  to  be  determined  by  the  commissioners  of  highways 
and  the  town  board.  Such  amount  must  be  equal  to  at  least 
one-half  the  value  at  the  commutation  rates  of  the  highway 
labor  which  should  be  assessable  under  the  labor  system,  ex- 
cluding the  property  included  in  an  incorporated  village.  The 
Lmount  of  tax  as  so  determined  must  be  certified  by  the  com- 
missioners, and  the  town  board,  to  the  board  of  supervisors, 
tthe  same  manner  as  any  other  town  charge. 
State  aid, — The  above  section  requires  the  clerk  of  the  board 
supervisor?,  on  or  before  the  first  day  of  January  of  each 
year,  to  transmit  to  the  state  comptroller  a  statement,  certi- 
fied by  him  and  signed  and  verified  by  the  chairman  of  the 
hoard  of  supervisors,  stating  the  name  of  each  town  which 
has  adopted  die  money  system,  and  the  amount  of  money  tax 
levied  therein  for  the  repair  of  the  highways  during  the  pre- 
%  year.  The  comptroller  is  authorized  to  draw*  his  wTar 
upon  the  Bum  appropriated  by  the  legislature  each  year, 
i  amount  equal  to  50  per  cent,  of  the  amount  so  le1^***1  :" 
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each  town.  The  money  is  to  be  paid  to  the  count y  treasurer, 
who  in  turn  is  required  to  pay  the  same  to  the  supervisor  ot 
the  town.  Where  the  assessed  valuation  of  the  real  and  |M r- 
sonal  property  of  the  town  is  less  than  $1,000,000  the  amount 
to  be  paid  by  the  state  must  in  any  event  be  equal  to  50  per 
cent,  of  the  amount  of  the  money  tax.  Where  the  assessed 
valuation  of  a  town  exceeds  $1*000,000  the  amount  paid  bv 
the  state  cannot  exceed  one-tenth  of  one  per  cent,  of  the  tax- 
able value  of  the  property  in  such  town.  For  instance,  in  a 
town  having  an  assessed  valuation  of  $900,000,  which  ha* 
voted  to  raise  by  tax  the  sura  of  $2,500  for  highway  purposes, 
the  state  would  be  required  to  pay,  if  a  sufficient  appropriation 
was  made  therefor,  the  sum  of  $1,250.  But  if  the  assessed 
valuation  of  a  town  was  $1,100,000,  and  the  tax  voted 
$2?o00j  the  amount  which  the  state  could  pay,  under  the  above 
section,  would  only  be  $1,100, 

Receipt  and  expenditure  of  money. — Where  the  money  system 
has  been  adopted  the  supervisor  of  the  town  ia  made  the  cus- 
todian of  all  moneys  collected  for  the  repair  and  construction 
of  highways  under  the  above  section.  Before  receiving  sneb 
money  the  supervisor  must  give  an  undertaking  to  the  town, 
approved  by  the  town  board,  conditioned  for  the  faithful  dis- 
bursement, safe-keeping  and  accounting  of  the  highway  m&m 
The  moneys  received  by  the  supervisor  are  to  be  paid  out  bv 
him  upon  the  order  of  the  highway  commissioner  in  such 
manner  as  the  commissioner  of  highways  and  the  town  board 
may  determine  and  direct- 
It  will  be  noticed  that  the  exclusive  powers  of  the  highway 
commissioner  over  the  highways  of  the  town  are  modified  up«m 
the  adoption  of  the  money  system.  Under  the  labor  system  the 
moneys  voted  by  the  town  or  commuted  by  the  taxpayers  are 
i  xpended  under  the  sole  direction  and  control  of  the  highway 
commissioner.  But  upon  the  adoption  of  the  money  system, 
the  commissioner  no  longer  retains  in  his  possession  the  funds 
raised  for  highway  purposes,  and  the  expenditure  of  such 
funds  is  under  the  control  of  the  town  hoard.  It  is  not  eon 
templated  by  the  statute  that  the  commissioner  should  be  de- 
prived of  all  discretionary  power.  The  direction  of  the  town 
board  will  presumably  be  more  or  less  general  in  its  character, 
The  evident  object  of  this  change  of  method  is  to  make  the 
supervisor,  as  the  fiscal  officer  of  the  town,  the  custodian  ol 
the  money,  and  to  make  the  town  board,  as  the  governing  body 
of  the  town,  the  controlling  power  as  to  the  manner  in  which 
the  highway  funds  should  he  distributed  and  expended.     But 
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the  highway  commissioner  remains  in  direct  charge  of  the 
work,  and  it  is  for  him  to  see  that  the  directions  of  the  town 
board  are  fully  complied  with,  and  that  under  such  directions 
the  highways  and  bridges  of  the  town  are  kept  in  a  safe  con- 
dition. 

The  action  of  the  Highway  Commissioner  and  the  Town  Board, 
in  determining  and  directing  the  manner  of  repair  and  improve- 
ment of  highways  under  section  53,  should  be  by  formal  resolu- 
tion, in  joint  meeting,  specifying  the  highway  or  highways  or 
particular  portions  thereof  to  be  repaired  or  improved,  the  kind 
of  improvement  or  extent  of  repairs,  and  the  manner  of  causing 
the  work  to  be  done,  whether  by  contract  or  otherwise.  The 
town  board,  as  a  whole,  has  one  vote  as  to  the  manner  in  which 
*uch  highway  moneys  shall  be  used  on  the  highways  and  the 
highway  commissioner  has  another  vote;  there  must  be  an 
agreement  reached  between  the  commissioner  and  the  town 
board  before  such  money  can  be  properly  expended.  (Opin- 
ion of  Attf.  Gen'L,  July  2,  1904). 

Villages  exempt  from  taxation. — By  the  above  section  incor- 
porated villages  are  exempt  from  any  taxes  imposed  for  the 
maintenance  and  repair  of  highways  lying  outside  of  such  vil- 
lages. But  this  does  not  relieve  them  from  assessments  made 
for  damages  and  charges  for  laying  out,  or  altering  any  road? 
<jr  erecting  or  repairing  a  bridge  in  the  town.  The  above 
section  is  general,  and  applies  to  every  case  where  an  incor- 
porated village  within  a  town  may  be  a  separate  road  district. 
From  a  certain  class  of  public  charges  or  expenses  connected 
with  the  highways  the  villages  are  exempt ,  while  to  another 
class  they  are  subject,  Bonds  issued  by  a  town  for  the  per- 
manent improvement  of  highways  and  for  the  construction  and 
repair  of  bridges  are  a  charge  upon  the  whole  town,  including 
the  villages  within  it.  Matter  of  Shapter  v.  Carroll,  18  App. 
Div.  3U0. 

Legalizing  taxes  levied  in  1903.— L.  1904,  chap.  38,  provides 
as  follows: — "The  taxes  levied  in  the  year  nineteen  hundred 
and  three  for  the  repair  of  highways^  upon  the  real  and  per- 
sonal property  dn  the  several  towns  tinder  the  money  system 
for  such  repair,  are  hereby  legalized  and  confirmed  so  as  to 
hi  of  the  same  force  and  ^ff*  ct  as  though  the  boards  of  super- 
visors hod,,  in  eaid  year,  levied  the  minimum  amount  required 
to  be  raised  under  the  provisions  of  chapter  two  hundred  and 
twenty-eight  of  the  laws  of  nineteen  hundred  and  three.  But 
nothing  herein  contained  shall  authorise  the  payment  by  the 
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state  of  more  than  fifty  per  centum  of  the  amount  actually 
raised  by  paid  towns  severally," 

Contracts  to  be  filed, — All  commissioners  of  highways  in  towns 
wherein  the  money  system  of  taxation  has  been  adopted  for 
highway  purposes,  shall,  within  ten  days  after  any  such  con- 
tracts have  been  made  by  them,  by  and  on  behalf  of  such 
towns,  for  the  construction,  care  and  maintenance  of  the  pub- 
lic highways  located  therein,  file  such  contracts  with  the  town 
clerk  of  the  town  in  which  such  highways  are  located,  Auv 
commissioner  failing  to  file  such  contracts  in  such  manner  is 
guilty  of  a  misdemeanor,     L.  1S95,  chap.  717,  §§  2  and  3. 

Forma  of  the  certificate  by  the  town  board  and  commissioner* 
as  to  the  amount  of  highway  tax,  of  the  statement  to  be  trans- 
mitted to  the  state  comptroller  as  to  the  towns  voting  to  adopt 
the  money  system,  and  the  undertaking  of  tbe  supervisor  may 
be  as  follows: — 

FORM    Ml.    ;t!». 
Certificate    n«    to    Amount    of    Highway    Tax. 

STATE  OF  ^EW  YORK,  1 

County  Of f    *■" 

To  the  Board  of  Supervisors  of  the  County  of  ... ....; 

The  undersigned,  commissioners  of  highways  and  members  of  the  town 
board  of  the  town  of  ,♦ ♦ pursuant  to  the  provisions  of  sec- 
tion 52  of  tho  Highway  Law.  as  amended  by  L.  1904.  chap,  473.  do  hereby 
certify  that  th*»  amount  of  tax  as1  determined  by  them  io  be  raised  in 

the  town  of  * during  the  year  19... t  for  the  repair  of  highways 

pursuant  to  the  provisions  of  such  section,  shall  be  the  sum  of  , ... 

dollars,  which  sum  is  in  excess  of  (or  equal  to  at  least)  one-half  the 
value  at  the  commutation  rates  of  the  highway  labor  which  should  be 
assessable  under  the  labor  system. 

Dated ,, 19 (Signed  by  Commissioners  of  Highways 

and  Members  oC  Town  Board.) 


FORM    \0.    4Q. 
Statement  of  Town*   Voting   Money   Sy»irm, 

To  ,. Comptroller  of  the  State  of  New  York:— 

The  following  towns  in  the  county  of  . ♦. have  voted  in  favor 

of  the  money  system,  and  are  now  maintaining  their  highways  under 
such  system,  and  there  has  been  levied  upon  such  towns  for  the  repair 
of  highways  during*  the  preceding  year  the  amount  of  money  tax  set 
opposite  the  names  thereof.  The  assessed  valuation  of  the  taxable  prop- 
erty of  each  of  such  towns  is  aa  indicated  in  the  following  list:  — 
Na.iie  of  Town.  Amount  of  Tax.  Value  of  Taxable  Property. 

Afton.  $2,0OO+  1900,000. 

Greene.  3,000  1,300,000 

(Signed)    A.  B..  Chairman  of  Board  of  Supervisors 
of  County  of  ..*, 

STATE  OP  NEW  YORK,  [ 

County  of )  3" 

A*  B.,  being  duly  ^worn,  deposes  and  <5ays;— That  he  Is  the  chairman 
of  the  board  of  supervisors  of  the  county  of  **.,,,♦.„ That  the  fore* 
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goinp  statement  as  to  the  towns  in  the  county  of   ■*.»*.„   which 

have  auopted  the  money  system,  and  the  amount  of  tax,  and  the  value 
of  the  taxable  property  of  such  towns  is  correctly  stated  therein  as  ap- 
pears by  the  certificates  of  the  town  boards  and  commissioners  of  high- 
■  of  such  towns  and  the  other  records  and  papers  submitted  to  th* 
board  of  supervisors  of  such  county, 
Subscribed  and  sworn  to  before  me  tills 
_.,,    day  of ..,  ia..„ 

STATE  OP  NEW  TOEK,  > 

County  of /ss*: 

I,  C,  D„  clerk  of  the  board  of  supervisors  of  the  county  of ..,.*M 

Lave  read  the  foregoing  statement,  and  have  compared  the  certificates 

iubmitted  to  the  board  of  supervisors  of  the  county  of  . ....   by 

the  commissioners   of  highways  and  town    boards  of  the  above    towns 
with  the  amounts  stated  In  the  above  list,  and  certify  that  the  same  is 
In  ill  respects  true  and  correct. 
IX    WITNESS    WHEREOF    I    have    hereunto    set 

my  hand,  and  the  official  sea!  of  the  board  of 

supervisora  of  the  county  of   ......,.,...,   on  ihS^ 

....  day  of ,  19.... 

C.  D.,  Clerk  of  Board  of  Supervisors  of 
the  County  of  ...... 

FORM    NO   41, 
VndertftkinK   of    Supervisor. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we.  A,  B.,  Supervisor 

04  the  Town  of   in  the  County  of  . ......  and  State  of 

New  York,  as  principal,  and  C,  D.  and  D.  E.f  as  sureties,  of  the  same 

town,   are  held  and  firmly  bound  unto  the  town   of   .*-, . .,,   In  the 

sum  of dollars,  (the  amount  of  the  bond   to  be  fixed  by  the 

town  board),  to  be  paid  to  the  said  town,  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  heirs,  executors,  administrators 
and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated   

dav  of   19.... 

The  condition  of  this  obligation  is  sneh  that  If  the  abore  named  A. 
B.*  as  supervisor  of  such  town,  shall  safely  keep,  faithfully  disburse 
and  fully  and  Justly  account  for  and  pay  over  all  the  moneys  received 
by  him  as  supervisor  of  su:h  town  from  highway  taxes  raised  therein, 
and  from  moneys  received  by  him  from  the  county  treasurer  on  account 
of  the  apportionment  to  such  town  of  moneys  appropriated  by  the  state, 
pursuant  to  and  under  the  provisions  of  section  53  of  the  Highway  Law, 
then  this  obligation  to  be  void,  otherwise  to  remain  In  full  force  and 
effect. 

(Signed)    A.  B., 

C.  D.t 

D.  E, 
Acknowledgment  and  justification  as  m   Form  No,    ,.,   ante,  p.—. 

County  of  ....,  m.: 

The  undersigned,  members  of  the  town  board  of  the  town  of  .*,.*,,..M 
hereby  approve  of  the  within  bond  as  to  the  amount  thereof ,  its  form 
and  manner  of  execution,  and  of  the  sufficiency  of  the  sureties  therein. 

Dated   , . day  of IS.,.. 

( Signed  by  Member*  of  Town  Board.) 
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FORM  no.  41*. 
Order  ot  Commit*  I  oner  on   Supervisor. 


Town  of. 


No, 
To, 


Supervisor  Town  of 

Pay  to,, , .  .♦ * 

or  order,  from  highway  moneys  collected  find  received  by  you  under 
flection  63  of  the  Highway  Law: 

. . dollar* 

for  labor  and  material*  furnished  for  repair  and  permanent  improve' 
ment  of  the  highways  of  the  town*  as  heretofore  determined  and  direct- 
ed  by  the  Commissioner  of  Highways  and  the  Town  Board  of  said 
town. 


Dated .♦.♦., 19,* 


Commissioner  of   Highways, 


§  5  3- a.  Duty  of  highway  commissioners  in  certain  towns. — 
In  towns  where  the  money  system  of  taxation  has  been  adopted 
for  working  highways,  it  shall  be  the  duty  of  each  owner  of 
lands  and  occupant  of  lands  owned  by  nonresidents,  situated 
along  the  highway,  to  cut  the  noxious  weeda  and  brush  grow- 
ing within  the  bounds  of  the  highway  fronting  such  lands  at 
least  twice  in  each  year,  once  before  the  first  day  of  July  and 
again  before  the  first  day  of  September,  and  also  to  remove  all 
fences,  brush,  shrubbery  or  other  obstruction  causing  the  drift- 
ing of  snow  upon  said  highway  before  the  first  day  of  Novem- 
ber in  each  year*  If  the  owner  or  occupant  fails  to  cut  such 
weeds  or  brush  and  remove  such  fences,  brush,  shrubbery  or 
other  obstruction  causing  the  drifting  of  snow  as  provided  in 
this  section,  the  commissioner  of  highways  of  the  town  in  which 
such  lands  are  situated  shall  cause  the  same  to  he  done,  and 
shall  give  such  owner  notice  in  writing  served  personally  or  by 
mailing  to  his  postoffice  address,  if  the  commissioner  can  with 
due  diligence  ascertain  the  same,  stating  that  at  a  specified  time 
and  place  the  commissioner  will  assess  the  cost  thereof  against 
such  owner  so  neglecting,  and  return  the  same  to  the  town 
board  of  his  town  at  the  meeting  held  on  the  Thursday  next 
preceding  the  annual  meeting  of  the  board  of  supervisors,  stat- 
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ing  the  name  of  each  owner,  and  the  amount  assessed  against 
him.  The  time  so  fixed  shall  not  be  less  than  eight  days  after 
the  personal  service  or  the  mailing  of  such  notice.  The  town 
board  shall  certify  the  amount  of  the  assessment  made  by  the 
highway  commissioner  to  the  board  of  super  visors.  The  board 
of  supervisors  shall  cause  the  amount  so  returned  to  them  by 
the  town  board  to  be  levied  against  such  delinquent  owner  and 
added  to  his  highway  tax  for  the  next  ensuing  year.  (Added 
by  L.  l!)00j  chap.  516,  and  amended  by  L.  1003,  chap.  138  and 
L.  1004,  chap.  478.) 

Removal  of  noxious  weeds,— It  is  made  the  duty  of  overseers 
of  highways  to  cause  noxious  weeds  within  the  bounds  of  the 
highways  within  his  district  to  be  cut  down  or  destroyed  twice 
in  each  year,  once  before  July  1st,  and  again  before  September 
1st.  The  owners  of  lands  adjoining  highways  are  required  to 
cut  the  weeds,  brier  and  brush  within  the  bounds  of  the  high- 
way between  the  15th  day  of  June  and  the  1st  of  July,  and 
between  the  15th  of  August  and  the  1st  of  September  (High- 
way Law,  §  70);  and  overseers  or  commissioners,  in  case  there 
be  no  overseers,  must  nut  if  y  the  owners  or  occupants  of  such 
lands  to  cut  such  weeds,  Lrier  and  brush,  and  if  they  are  not 
cut  within  ten  clays  after  receiving  the  notice,  the  overseer 
or  commissioner  may  do  the  work  and  the  expense  thereof 
may  be  charged  against  the  land.     Highway  Law,  §71. 

the  amendment  of  1904,  en.  478,  authorizes  commissioners 
of  highways  in  towns  which  have  adopted  the  mon-v  system 
to  direct  the  removal  of  fences,  brush,  shrubbery,  or  other  ob- 
structions causing  the  drifting  of  anew  upon  highways.  Sec- 
tion 72  of  the  Highway  Law  provides  for  the  abatement  of  tax 
for  the  removal  of  a  fence  for  the  purpose  of  preventing  the 
drifting  of  snow.  By  L.  1S90,  chap.  291,  ante  p.  82,  a  town 
may  vote  at  a  town  meeting  to  raise  money  for  the  purchase 
of  wire  fences  to  be  erected  at  places  where  the  highways  are 
obstructed  by  existing  fences.  The  above  section  apparently 
authorizes  a  commissioner  to  summarily  remove  a  fence  which 
causes  the  drifting  of  snow  upon  a  highway.  In  case  of  the 
failure  of  the  owner  to  remove  ^uch  fence  after  being  notified 
by  the  commissioner,  the  expense  of  such  removal  may  be 
charged  against  the  owner  of  the  land.  This  will  probably 
not  he  deemed  to  modify  the  provisions  of  §  72,  authorizing  mi 
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abatement  of  highway  tax  where  fences  are  voluntarily  re- 
moved by  the  owner  of  the  lauds. 

The  amendment  of  VM-k  secins  to  radically  modify  the 
former  theory  as  to  the  existence  of  such  fences,  The  former 
statute  apparently  recognized  the  right  of  an  owner  of  adjoin* 
ing  laud  to  erect  and  maintain  a  fence  regardless  of  the  feet 
that  it  caused  the  drifting  of  snow,  but  in  order  to  encourage 
the  removal  of  such  fences  or  the  using  of  fences  which  were 
not  likely  to  produce  such  drifting  the  law  granted  to  the  own- 
er for  the  removal  of  such  fence  an  abatement  of  his  high- 
way tax,  and  also  furnished  him  free  of  charge  wire  fencing 
in  place  of  the  fence  taken  down,  in  case  the  town  should  vote 
a  tax  therefor. 


§  53*b.  State  to  share  expense  of  maintaining  certain  county 
roads. — Wheuever  any  county  has  heretofore  constructed,  in  pur* 
euance  of  this  chapter,  or  of  any  other  general  or  special  law,  a 
county  road  or  roads,  without  expense  to  the  state,  the  state 
shall  be  liable  to  annually  contribute  toward  the  expense  of 
maintaining  such  road  or  roads  fifty  per  centum  of  the  amount 
appropriated  by  such  county  for  the  maintenance  of  such  road 
or  roads  during  the  preceding  year.  The  clerk  of  the  board  of 
supervisors  of  a  county  entitled  to  a  contribution  from  the  state 
toward  the  maintenance  of  its  roads  under  this  section  shall  an- 
nually, on  or  before  the  first  day  of  January,  transmit  to  the 
&tate  comptroller  a  statement  certified  by  him  and  signed  and 
verified  by  the  chairman  of  such  board,  stating  the  amount 
appropriated  by  the  board  of  supervisors  of  such  county  for 
the  maintenance  of  such  county  road  or  road3  during  the  pre- 
ceding year.  The  comptroller  shall  draw  his  warrant  upon  the 
state  treasurer  in  favor  of  the  treasurer  of  such  county,  for  an 
amount  equal  to  fifty  per  centum  of  the  amount  so  appro- 
priated, Such  money  shall  be  applicable  to  the  repair  and  per* 
manent  improvement  of  such  oounty  road  or  roads,  and  shall 
be  expended  in  the  same  manner  as  money  appropriated  by  the 
county  for  such  purpose.     The  sum  paid  by  the  state  to  any 
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county  by  virtue  of  this  section  shall  not  exceed  in  any  one 
year,  one-tenth  of  one  per  centom  of  the  taxable  property  of 
such  county.     (Added  by  L.  1903,  chap.  269.) 

§  54.  Adoption  of  county  road  system, — The  board  of  super- 
visors of  any  county  may,  by  a  vote  of  a  majority  of  the  mem- 
bers thereof,  by  resolution,  adopt  the  county  road  system,  and 
shall  as  soon  as  practicable  after  the  adoption  of  such  resolu- 
tion,  cause  to  be  designated  as  county  roads,  such  portions  of 
the  public  highways  in  such  county  as  they  shall  deem  advis- 
able, outside  of  the  limits  of  any  city  in  such  county,  and  shall 
cause  such  designation  and  a  map  of  such  county  roads  to  be 
filed  in  the  clerk's  office  of  such  county;  the  roads  so  designated 
shaDj  so  far  as  practicable,  be  leading  market  roads  La  such 
county.  (Added  by  L,  1S93,  chap*  333,  and  amended  by  L. 
1895,  chap.  375.) 

The  above  section  authorizes  the  adoption  of  what  is  called 
the  county  road  system.  The  evident  object  of  the  section 
was  to  enable  a  board  of  supervisors  to  designate  certain  lead- 
ing highways  in  the  county  as  county  roads,  to  be  constructed, 
repaired  and  maintained  at  the  expense  of  the  county,  leaving 
all  other  roads  than  those  so  designated  as  town  roads  to  be 
constructed  and  maintained  as  formerly  at  the  expense  of  the 
several  towns. 

Laying  out  county  highways  by  board  of  supervisor*, — A  board 
of  supervisors  is  authorized  upon  the  application  of  twenty 
live  resident  taxpayers  to  lay  out,  open,  alter  or  discontinue 
a  county  highway  therein,  and  to  construct,  repair  or  abandon 
a  county  bridge.     See  County  Law,  §  61,  post. 

County  tmpcrvisioiL— L,  1902,  cb.  396,  added  article  8  to  the 
Highway  Law,  post,  which  authorizes  a  board  of  super- 
visors of  any  county  to  adopt  a  resolution  providing  that  on 
and  after  such  adoption  the  highways  in  the  county  shall  He 
under  the  supervision  of  the  county  engineer.  When  such 
resolution  is  adopted  the  highways  in  the  county  become  sub 
jeet  to  the  general  supervision  of  a  county  engineer,  although 
ibe  powers  and  duties  of  the  commissioners  of  highways  re- 
main the  same,  to  be  exercised  and  performed  as  directed  by 
such  engineer. 
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§  55.  County  engineer* — The  board  of  supervisors  of  any 
county  may  appoint  a  county  engineer  who  shall  lie  removable 
at  its  pleasure.  The  term  of  office  of  each  county  engineer  so 
appointed  shall  be  three  years,  unless  sooner  removed,  and  his 
salary  ^hall  be  fixed  by  the  board  of  supervisors  and  be  a  county 
charge.  The  county  engineer  shall  visit  and  examine  the  high- 
ways in  each  town  of  the  county  and  advise  and  direct  the  com- 
missioners of  highways  how  to  best  repair,  maintain  and  im- 
prove the  same.  After  such  examination  the  county  engineer 
shall  establish  such  grades  and  indicate  such  means  of  drainage, 
repairs  and  improvements  as  seems  to  him  to  be  necessary* 
The  county  engineer  shall  forward  to  the  state  engineer  and 
surveyor  and  to  the  clerk  of  the  board  of  supervisors  of  the 
county  at  such  times  as  shall  be  fixed  by  the  state  engineer  and 
surveyor  his  report  of  the  conditions  of  the  highways  in  each 
town  of  the  county.  He  shall  carefully  inspect  the  highways 
in  the  county  which  have  been  improved  pursuant  to  the  pro- 
visions of  chapter  one  hundred  and  fifteen  of  the  laws  of  eigh 
teen  Imndred  and  ninety-eight,  and  shall  furnish  a  detailed  re- 
port showing  the  required  repairs  and  the  estimated  cost  there- 
of to  the  state  engineer  and  surveyor  at  such  times  as  shall  be 
fixed  by  the  state  engineer  and  surveyor.  The  work  of  repair- 
ing, improving  or  erecting  bridges  in  any  town  of  such  county 
shall  be  done  under  the  general  supervision  of  the  county  engi- 
neer pursuant  to  plans  prepared  or  approved  by  him.  A 
county  superintendent  of  highways  may  be  appointed  in  any 
county  by  the  board  of  supervisors  instead  of  a  county  engineer 
and  when  so  appointed,  he  shall  have  all  the  powers  and  per- 
form all  the  duties  herein  prescribed  for  a  county  engineer. 
(Added  by  L  1893,  chap,  333,  and  amended  by  L.  1901,  chap. 
239,  L,  1902,  chap.  52  and  L.  1904,  chap.  609.) 

This  section  as  formerly  added  by  L.  1893,  chap.  333 ,  pro- 
vided only  for  the  appointment  of  a  county  engineer  in  coun- 
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ies  adopting  the  county  road  system  under  the  preceding  sec- 
ion.  The  Amendment  of  L902  Authorised  the  appointment  of 
i  county  engineer  in  any  county.  His  powers  have  been  mate- 
ially  extended  by  the  amendment  of  11)04,  so  that  under  tin* 
uniting  law  a  county  engineer  when  appointed  is  given  general 
w>wer  of  visitaton  and  inspection  over  the  highways  of  every 
own  in  the  county.  He  is  given  special  control  over  highways 
vhich  have  been  constructed  tinder  the  so-called  State  Aid  Act, 
L.  18 98,  chap.  115,  post  p,  )■  The  repairing,  improving  and 
■reeling  of  bridges  iti  any  town  of  the  county  is  under  his  gen- 
•ral  supervision,  and  must  be  pursuant  to  plana  prepared  or  ap- 
>roved  by  him. 

There  is  at  the  present  time  a  decided  movement  in  favor 
>f  the  expenditure  of  large  sums  of  money  contributed  by 
tate,  county  and  towns  in  the  construction,  improvement  and 
naintenance  of  highways.  This  movement  has  brought  about 
lew  and  improved  methods  of  construction.  The  old  barbaric 
net  hods  and  devices  used  by  commissioners  of  highways  and 
>ther  highway  officers  under  former  systems  are  being  grad- 
lally  set  aside.  The  development  in  road  construction  neces 
itatcs  the  supervision  of  competent  engineers,  It  will  doubt- 
ess  only  be  a  short  time,  if  the  present  movement  in  the  way 
►f  improvement  of  the  highways  continues,  before  every 
ounty,  because  of  its  investment  in  good  roads,  will  need  the 
lid  and  constant  services  of  men  especially  trained  as  road  en- 
gineers. The  above  section  will  permit  the  counties  to  meet 
hit*  need  by  the  appointment  of  competent  engineers  at  a  com- 
>ensation  sufficient  to  enable  them  to  devote  practically  their 
mtire  time  to  state  and  county  highways. 

Unties  as  to  sidepaths. — Upon  the  appointment  of  a  county 
engineer  the  duties  of  sidepath  commissioners,  under  L.  1899, 
hap.  152,  as  amended,  and  to  be  assumed  by  him,  and  the  of- 
ioe  of  such  commissioners  is  abolished,  see  L.  1899,  chap,  152, 
5  9,  as  amended  by  L,  1004,  chap,  342,  post. 

|  55-a,  Classes  of  highways;  map  and  survey. — The  board  of 
rapervisors  of  any  county  may  cause  the  highways  of  the 
rounty  to  be  surveyed  and  designated  upon  a  map  in 
wo  classes:  First,  those  which  have  been  improved  under  the 
)ro visions  of  chapter  one  hundred  and  fifteen  of  the  laws  of 
ughteen  hundred  and  ninety-eight,  and  the  acts  amendatory 
hereof,  or  are  deemed  to  be  of  sufficient  public  importance  to 
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come  within  the  purposes  of  that  chapter;  second,  all  other 
highways  of  the  comity  which  may  however  be  further  elassi- 
tied  by  such  board  of  supervisors  if  deemed  of  sufficiently  dif- 
ferent degrees  of  relative  importance  for  common  traffic  ana 
traveL     Such  survey  and  map  shall  be  made  by  the  county 
engineer,  if  there  be  one,  and  copies  thereof  shall  be  filed  in 
the  office  of  the  state  engineer  and  surveyor*  the  county  clerk, 
of  the  county,  and  of  each  town  clerk  thereof.     Eesurveys  and 
amended  maps  may  be  similarly  made  and  filed.     (Added  by  L- 
1004,  chap.  609). 

§  55-h  Maintenance  of  improved  highways. — All  highways 
which  have  been,  or  shall  hereafter  be  improved  pursuant  to* 
the  provisions  of  such  chapter  one  hundred  and  fifteen  of  the 
laws  of  eighteen   hundred   and  ninety-eight,  shall  be  main- 
tained by  the  commissioners  of  highways  of  the  town  or  towns,. 
where  the  same  are  located  in  accordance  with  such  directions 
as  shall  he  given  for  such  maintenance  by  the  state  engineer 
and  surveyor  and  such  plans,  specifications,  rules  and  regula- 
tions in  addition  thereto  as  may  be  prescribed  therefor  by  the 
county  engineer,  if  there  be  one,  and  approved  by  the  state 
engineer  and  surveyor;  so  far  as  practicable,  such  improved. 
highways  shall  be  maintained  by  contract.     If  any  of  the  com- 
missioners of  highways  shall  fail  or  neglect  to  properly  provide 
for  the  care   and   maintenance  of  such  improved   highways 
within  such  time  and  in  such  manner  as  may  be  prescribed, 
the  county  engineer,  if  there  be  one,  may  cause  the  same  to  he 
performed  and  the  expense  thereof  shall  be  paid  by  the  county 
treasurer  out  of  any  fund*  in  his  possession  not  otherwise  ap 
propriated,  upon  whom  such  county  engineer  shall  make  a 
draft  therefor  and  the  amount  thereof  shall  be  included  by  the 
board  of  supervisors  of  such  county  in  its  next  annual  tax  levy 
as  a  county  charge,  unless  the  same  be  apportioned  upon  the 
town  or  towns  which  such  board  deems  benefited  thereby,  in 
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which  case  it  shall  be  included  in  the  tax  so  levied  upon  the 
town  or  towns  to  which  it  shall  be  apportioned*  Nothing 
herein  shall  be  deemed  to  limit  the  powers  of  the  state  engineer 
or  surveyor  over  any  such  roads.  The  board  of  supervisors  of 
any  county,  may,  by  a  resolution  duly  passed,  determine  that 
the  maintenance  of  such  improved  highways  or  any  other 
highways  within  the  county  shall  be  under  the  sole  control  and 
care  of  the  county  engineer,  subject  to  the  rules  and  regulations 
of  the  state  engineer  and  surveyor,  and  upon  the  adoption  of 
such  plan  by  the  board  of  supervisors,  the  expense  of  said  main- 
tenance shall  be  paid  by  the  county  treasurer  upon  the  draft 
of  the  county  engineer  therefor,  and  the  same  shall  be  levied 
as  a  county  or  town  charge,  as  above  provided,  (Added  by  L. 
1904,  chap,  609). 

§  55-c.  Rules  and  regulations  to  be  observed  by  commissioners 
mt  highways. — Commissioners  of  highways  in  the  several  towns 
of  this  state,  within  which  any  highways  have  been  improved, 
€>r  may  hereafter  be  improved  pursuant  to  the  provisions  of 
such  chapter  one  hundred  and  fifteen  of  the  laws  of  eighteen 
luodred  and  ninety-eight,  or  which  have  adopted  or  may  here- 
after adopt  the  money  system  of  highway  taxes  pursuant  to 
sections  fifty,  fifty -one,  fifty-two  and  fifty-three  of  the  high- 
way law,  shall  comply  with  the  directions  of  the  state  engineer 
and  surveyor,  and  the  plan*,  specifications,  rules  and  regula- 
tions in  addition  thereto  of  the  county  engineer,  if  there  be 
one,  when  approved  by  the  state  engineer  and  surveyor,  for 
t;be  repair  and  maintenance  of  the  highways  thereof,  and  the 
etate  engineer  and  surveyor  may  by  notice  to  the  comptroller, 
cause  him  to  withhold  from  any  town  the  moneys  otherwise 
due  from  the  state  under  said  section  fifty-three  in  which  the 

highway  commissioners  shall  have  failed  to  comply  with  this 

section.     (Added  by  L.  1904,  chap.  609). 
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§  55-d.  When  county  may  be  compelled  to  appoint  county  en- 
gineer*— The  state  engineer  and  surveyor  may  also  refuse  to 
cause  die  impiovemont  of  any  further  highways  pursuant  to 
said  chapter  one  hundred  and  fifteen  of  the  laws  of  eighteen 
hundred  and  ninety-eight,  in  any  county  until  the  board  of 
supervisors  of  such  county  has  duly  appointed  a  county  engi- 
neer, whenever  he  deems  it  necessary  for  the  proper  care  and 
maintenance  of  such  highways  and  may  also  in  any  county  con- 
taiiiing  towns  which  have  adopted  the  money  system  of  high- 
way taxes f  in  which  county  the  whole  moneys  collected  and 
received  pursuant  to  said  section  fifty-three  exceed  ten  thous- 
and dollars,  h\  notice  to  the  comptroller  cause  him  to  with- 
hold from  the  towns  in  such  county  which  may  have  adopted 
such  money  system  of  liighway  taxes,  the  moneys  otherwise 
due  from  the  state  under  said  section  fifty-three  until  the  board 
of  supervisors  of  such  county  has  duly  appointed  a  county  engi- 
neer whenever  he  likewise  deems  it  necessary  for  the  proper 
repair  and  maintenance  of  the  highways  of  the  town* 
(Amended  by  L.  1004,  chap.  609)- 


§  56.  Apportionment  of  expenditures  for  county  roads, — The 

expense  of  improving,  repairing  and  maintaining  the  county 
roads  of  each  county,  shall  be  a  county  charge,  and  in  any 
county  in  which  during  the  past  rive  year*  there  has  been  ex- 
pended at  least  the  sum  of  five  hundred  thousand  dollars  for 
macadamizing  purposes,  the  expense  of  constructing,  improv- 
ing, maintaining  and  repairing  such  county  mads,  shall  be  an- 
nually  apportioned  by  the  board  of  supervisors  of  the  county, 
upon  the  various  towns  and  cities  within  the  county,  as  the 
said  board  may  deem  just.  The  money  necessary  to  improve, 
repair  and  maintain  the  county  roads  or  to  pay  the  principal 
and  interest  of  any  bonds  issued  as  provided  in  the  next  sec 
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tionj  shall  be  levied  and  collected  at  the  same  time  and  in  the 
^anit*  manner  as  money  for  other  county  charges  is  levied  and 
collected.  The  board  of  supervisors  shall  designate  the 
amount  of  money  to  be  expended  upon  each  county  road,  and 
xoa^y  make  rules  and  regiilations  for  the  government  of  the 
ooTinty  engineer  and  regulating  the  expenditure  of  such  money, 
C^Vdded  by  L.  1893,  chap.  333,  and  amended  by  L.  1895,  chap. 

Sections  50,  57,  58  and  59a  of  the  Highway  Law  only  apply 
to  towns  which  have  adopted  the  county  road  system,  under 
section  54. 

§   57.  Bonding  county  for  county  roads. — The  board  of  super- 

Visors  of  such  county  may  borrow  money  from  time  to  tim.ii 

ior    the  co  n  struct  ion!  maintenance  and   repair  of  the  county 

"roads  in  such  county,  and  except  in  cities  and  incorporated  viL 

lages  for  the  building  autl  maintenance  of  sidewalks  at   such 

places  as  the  board  may  direct,  provided,  however,  that  where- 

^ver  any  property  owner  petitions  the  board  for  the  building 

of  a  sidewalk  in  front  of  his  premises,  and  such  property  owner 

shall  pay  one-half  of  the  cost  of  said  improvement,  it  shall  be 

the  duty  of  the  board  to  build  such  sidewalk  in  such  manner  aa 

such  board  may  deem  best;  and  may  issue  the  bonds  or  other 

evidences  of  indebtedness   of   the    county    therefor;  but    such 

bonds  or  other  evidences  of  indebtedness  shall  not  bear  a  rate 

°f  interest  exceeding  five  per  centum  per  annum,  and  shall  not 

be  for  a  longer  term  than  twenty  years,  and  shall  not  be  sold 

than  par,     (Added  by  L.  1803,  chap.  333,  and  amended 

%  L  1904,  chap,  646). 

§  58.  Jurisdiction  of  county  roadi.    Money  system  to  prevail 

131  town  of  a  county  adopting  county  road  system. — The  county 

loads  in  any  county  shall  be  exclusively  under  the  jurisdiction 

°f  the  board  of  supervisors  and  the  county  engineer  of  the 
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county,   and    exempt    from    the   jurisdiction   of   the   highwa 
officers  or  officers  performing  the  duty  of  highway  commissioi 
ers  of  the  several  towns  and  villages  in  which  such  count 
roads  are  located.     The  system  of  taxation  for  working  an 
repairing  the  highways  other  than  the  county  roads  in  a  tov 
in  a  county  in  which  the  county  road  system  is  adopted,  sha 
be  the  money  system  of  taxation,  provided",  however,  that  i- 
the  county  of  Queens,  the  system  as  now  provided  by  specis 
act  shall  be  continued.     (Added  by  L.  1893,  chap.  333,  an- 
amended  L.  1895,  chap.  375.) 

§  59-a.  Surplus  of  proceeds  of  county  bonds. — If  the  proceed-^E^^ 
of  any  county  bonds  issued  for  the  construction  of  certain 
specified  highways  shall  exceed  the  amount  necessary  for  th* 
construction  of  said  highways,  the  board  of  supervisors  may, 
their  discretion,  apply  such  excess  or  any  part  thereof  to  the 
construction  and  improvement  of  other  roads  already  adopte 
into  the  county  road  system;  or  to  the  maintenance  of  the  road^- 
for  the  construction  of  which  said  bonds  were  issued;  or  to  th^^ — 
payment    of   interest    or   principal,   or    both,    of   said    bonds--^^^ 
(Added  by  L.  1898,  chap.  041.) 

ARTICLE  I1X 

The  Duties  of  Overseers  of  Highways,  and  the  Performance  oM^  ~~ 
Highway  Labor. 

Section  60.  Notice  to  work. 

61.  Notice  to  non-residents. 

62.  Commutation. 

63.  Teams  anl  implements. 

64.  Substitutes. 

65.  Penalties  for  neglect  to  work  or  commute. 

66.  Assessment  for  unperformed  labor. 

67.  Penalty  for  refusal  of  overseer  to  provide  list. 

68.  Collection  of  arrearages  for  unperformed  labor. 

69.  Annual  return  of  overseers. 

70.  Noxious  weeds  in  highway. 

71.  Overseers  to  notify  occupant  to  remove  weeds. 

72.  Abatement  of  tax  for  removal  of  fence. 
78.  Abatement  of  tax  for  street  lamps. 
74.  Rebate  of  tax  for  using  wagon  tires1  of  certain  width. 


> 
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60*  Hoticc  to   work. — Every  overseer   of  highways  shall 

ive  at  least  twenty-four  hours  notice  to  all  red  dents  of  his 

listriot,  and  corporations  assessed  to  work  upon  the  highways 

X,  J: c rein,  of  the  time  and  place  at  which  they  are  to  appear  for 

x,  liat  purpose,  mid  with  what   teams  and  implements,  and  that 

7    Iicy  will  be  allowed  at   the  rate  of  one  daj   for  every  eight 

i»  ours  of  work  on  the  highway-,  between  seven  o'clock  in  the 

jfWMPBnofli]  and  six  o'clock  in  the  afternoon.     The  notice  to  cor* 

j 3<) ration?  shall  be  served  personally  on  an  agent  thereof  re- 

—  i  <ling  in  the  town,  if  any,  or  if  none,  by  liling  the  notice  in  the 

<r^^3ice  of  the  town  clerk,  at  least  five  days  before  the  labor  shall 

Tr*^  required;  and  any  number  of  days  not  exceeding  fifty,  may 

>^^?  required  to  be  performed  by  any  such  corporation  in  any 

one  Hay. 

Assessments  far  highway  labor  are  made  by  the  commissioners 

kof  highways,  and  the  assessment  rolls  prepared  by  them  con- 
*  «in  the  names  of  all  persons  assessable  for  highway  labor, 
"with  the  number  of  days  which  each  of  such  persons  shall  be 
Assessed,  Copies  of  such  lists  are  to  be  transmitted  to  the 
overseers  by  the  town  clerk.  Highway  Law,  §  §33,  34,  ante, 
J>-  91.  Omitted  names  and  new  inhabitants  are  to  be  added 
**y   the  overseers*     Highway  Law,  §  35,  ante,  p.  99, 

Notice  to  work.— Under  the  above  section  the  overseer  of  each 
Oietrict  if  required  to  notify  all  persons  named  in  his  list  to 
^T>p>ear  at  a  certain  time  and  place  to  work  upon  the  highways 
*^*^rein.  Such  notice  to  resident*  of  the  district  need  not  be  in 
^Tiling.  It  i&  made  the  duty  of  commissioners  of  highways 
•  °  Teqnire  overseers  to  warn  all  persons  and  corporations  as- 
s^_^sed  to  work  on  the  highways  to  come  and  work  thereon 
^*^t:3i  such  teams  and  implements  and  at  such  times  as  the  com- 
^isifiioners  or  any  one  of  them  shall  direct,  Highway  Law, 
4-,  auk  6,  ante,  p,  30,  The  commissioners  may,  therefore, 
**£M:ify  the  overseers  a?  to  the  times  when  the  highway  labor 
should  be  performed,  and  it  is  for  the  commissioners  to  see 
x  **at  the  highway  labor  assessed  in  the  several  highway  dis- 
tr*ets  ih  worked  out  or  commuted  for  as  provided  by  the  statute. 
Sotice  to  corporations. — "Notice  to  corporations  assessed  for 
*^gbway  labor  tsust  be  served  personally  on  an  agent  thereof 
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residing  within  the  town,  Su  if  the  corporation  assessed  U  a 
railroad  corporation  it  would  he  sufficient  to  serve  the  notice 
upon  the  station  agent  residing  within  the  town.  If  there  tfl 
no  agent  of  the  corporation  within  the  town  the  notice  jn*J  be 
filed  in  the  office  of  the  town  clerk.  The  notice  required  to 
he  given  to  a  corporation  may  be  in  the  following  form: — - 


FORM    NO.    42. 
Notice  to  Corporation* 

To  T.  W„  a  Corporation  (or  R,  S.,  Agent  of  T.  W.): 

Take  notice  that  yon  (or  T*  W.)  are  asaeaaed   days'  labor  In 

highway  district  No .,   in  the  town  of  *.*.*.,,  county  of 

, . and  that  said  labor  U*  required  to  be  performed  on  the 

highway  (state  where)  In  said  district,  on  the day  of  ...... 

next,  and  the  days  following,  and  you  are  required  to  furnish  (state 
what  utensils,  If  any),  and  to  perform  ♦...,,  days*  labor  In  a  day,  and 
will  be  allowed  one  day  for  every  person  working  on  said  highway  be- 
tween seven  o* clock  in  the  A.  M.  and  alx  o'clock  in  the  P,  M. 

Dated  this  . day  of  ...,  19.... 

U  M., 
Overseer  of  Highway  District  No.   .... 

§  61.  Notice  to  non-residents. — Every  overaeer  of  highways 
shall  give  at  least  five  days  notice  to  every  resident  agent  of 
i very  non-resident  land-holder,  whose  lands  are  assessed,  of  the 
number  of  days  such  non-resident  is  assessed,  and  the  time  and 
place  in  which  the  labor  is  to  be  performed.  If  the  overseer 
can  not:  ascertain  that  such  non-resident  has  an  agent  within 
the  town,  he  shall  file  a  written  notice  in  the  office  of  the  town 
clerkj  at  least  twenty  day?  before  the  time  appointed  for  per- 
forming such  labor,  containing  the  names  of  such  non-residents 
when  known,  and  a  description  of  the  lands  assessed*  with  the 
number  of  days'  labor  assessed  on  each  tract,  and  the  time  and 
place  at  which  the  labor  is  to  be  performed. 

Notice  to  non-residents. — The  above  section  requires  overseers 
to  serve  a  written  notice  upon  the  resident  agent  of  every  non- 
resident land  holder  in  the  highway  district,  provided  such 
land  holder  has  such  an  agent  in  the  town.  Chamberlain  v* 
Taylor,  36  Hun.  24. 

The  notice  to  an  agent  of  a  non-resident  land  owner,  if  resid- 
ing in  the  town,  and  the  notice  to  non-residents  to  be  filed  in 
the  office  of  the  town  clerk  mav  be  as  follows: — 


FORM    !V<K 
Notice    tit    Air<»itt     i»f    \on-re»1driit* 

L,  Agent  of  T+  WM  a  Non- resident  Owner  of  Lands  in  the  Town 

,  in  the  County  of  ,*..,.■« .,..: 

notice  that  T.  \Ytl  a  non-resident  of  the  said  town,  la  assessed 

.    days'   labor  In  highway  district   No.    ,   in  said   town,   and    that 

aid   labor  is  required   to  be  performed  on  the  highways  (state  where) 

In  *aid  district  on  the  day  of  • next  and  the  day 9 

^oUowlng. 

Dated  this  .. day  of  ■ 19,... 

L-   M., 
Overseer  of  Highway  District  No.  . .,, 


FORM    \0.     1  t. 

\~otlee  to  nroa-FesldentJi  to  be  Filed  In  the  Offlee  of  Town   Clerk. 

Notice  is  hereby  given  that  the  highway  labor  assessed  on  the  follow  - 
tug  described  parcels  of  land  In  the   town  of  ..*•«. ......,..*,  county  of 

-   ,.*........,...,  owned  by  non-residents  whose  agents  cannot   be  ascer* 

*:  *<ned   within  such   town,   la  required    to  be   performed   from  the   

<iay  of  , . *...  to  the  *...♦.  day  of  .„,, ,,...♦  next,  in  highway 

«&iaLUct  No In  said  town,  on  the  highway   (state  where). 


OWNERS  NAME, 


Description  of  I.ands. 


DavH 


Dated  this  ..   day  of 


,..  19..  „ 

L.   ML, 
Overaeer  of  Highway  District  No. 


§   62,  Commutations. — Every   person   and   corporation  shall 
^ork  the  whole  number  of  days  for  which  he  or  it  shall  have 
t*^en  assessed,  except  such  days  as  shall  be  commuted  for,  at 
t-tie  rate  of  one  dollar  per  day  and  such  commutation  money 
sfcall  be  paid  to  the  overseers  of  highways  of  the  district  in 
**"hich  the  labor  shall  be  assessed,  within  at  least  twenty-four 
lionrs  before  the  time,  when  the  person  or  corporation  is  re- 
^i haired  to  appear  and  work  on  the  highways;  but  any  corpora- 
*  ion  must  pay  its  commutation  money  on  or  before  the  first 
day  of  June  in  each  year  to  the  commissioner  or  commission- 
ers of  highways  of  the  town  in  which  the  Inbor  shall  be  as- 
sessed, and  such  commutation  money  shall  be  expended  by  the 
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eoimnissioDer  or  commissioners  of  highways  upon  the  roads 
and  bridge?  of  the  town  as  may  be  directed  by  the  town  board 
except  that  in  the  counties  of  Albany,  Dutches^  Fulton,  Ham- 
ilton, Greene,  Herkimer,  Lewis,  Montgomery,  Putnam,  Rich* 
mond,  Rockland,  Schoharie,  Sufi  oik,  Tompkins,  Ulster,  West- 
chester and  Yates,  the  commissioner  or  commissioners  shall 
pay  the  game  to  the  overseers  of  the  districts,  respectively,  in 
which  the  labor  commuted  for  was  assessed,  (Amended  by 
L  1895,  chap.  579,  L,  1896,  chap.  973,  L.  1897,  chap.  334, 
L.  1899,  chap.  345,  L,  1900,  chap.  153,  L.  1902,  chap.  105, 
I*  1903,  chap.  27,  and  L,  1904,  chap.  495.) 

Highway  taxes  in  towns  where  the  labor  system  of  working 
the  highways  is  in  force  may  be  either  paid  in  labor  upon  the 
highways  or  in  money  at  the  rate  of  one  dollar  for  each  day 
assessed.  Highway  Law,  §  33,  sub*  3,  ante,  p.  91.  The  money 
paid  for  highway  tax  thus  assessed  is  called  commutation, 
money*  The  statute  provides  that  such  commutation  money 
shall  be  paid  within  at  least  24  hours  before  the  time  wheiL 
the  person  or  corporation  is  required  to  appear  and  work  on  the 
highways.  Ordinarily  such  money  is  paid  to  the  overseer,  and 
is  to  be  expended  upon  the  highways  in  the  district  where  as- 
sessed. 

Payment  of  commutation  money  by  corporations. — Under  this 
section  as  amended  by  L.  1904,  chap*  495,  corporations  must, 
pay  their  commutation  money  to  the  commissioners  of  high- 
wave,  to  be  expended  by  them  upon  the  highways  and  bridges* 
of  the  town,  as  directed  by  the  town  board.  In  the  counties 
named  the  commutation  moneys  are  to  be  paid  to  the  commis- 
sioner who  in  turn  are  required  to  pay  the  amount  assessed  m 
each  district  to  the  overseer  thereof,  to  be  expended  by  biui- 
upon  the  highways  therein. 

§  IS,  Teams  and  implement!, — Every  overseer  of  highway* 
may  Require  a  teem,  or  a  cart,  wagon  or  plow,  with  a  pair  o£ 
horses  or  oxen,  and  a  man  to  manage  them,  from  any  person* 
having  the  same  within  his  district,  who  shall  have  been  as  - 
sessed  three  day*  or  more,  and  who  shall  not  have  commuted 
for  Lis  assessment;  and  the  person  furnishing  the  same  upon 
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requisition,  shall  be  entitled  to  a  credit  of  three  days  for 
each  day's  service  therewith. 

The  above  section  authorizes  the  overseer  to  require  a  per- 
son assessed  for  three  days  or  more  of  highway  tabor  to  fur- 
nish a  team,  or  a  cart,  wagon  or  plough  with  a  pair  of  horses  or 
oxen,  and  a  man  to  manage  them.  The  person  furnishing  the 
same  ia  entitled  to  a  credit  of  three  days  for  each  day^s  service 
of  the  man  with  the  team,  etc* 

§  64.  Substitutes* — Every  person  or  corporation  assessed  to 
work  on  the  highways,  and  warned,  who  does  not  commute 
therefor,  may  appear  in  person  or  by  an  able  bodied  man  as 
a  substitute.  A  day's  labor  shall  be  eight  hours  of  work,  and 
every  person  or  corporation  assessed  more  than  one  day  shall 
be  allowed  to  work  ten  hours  in  each  day, 

A  day's  labor  consists  of  eight  hours'  work.  But  a  person 
or  corporation  assessed  more  than  one  day  may  be  allowed  to 
work  ten  hours  in  each  day,  and  should  be  credited  for  the  over 
lime.  The  overseer  should  see  that  each  full  day*a  work  is  per- 
formed and  under  the  next  section  a  penalty  may  be  imposed  at 
the  rate  of  $1,50  a  day  for  each  hour  that  the  person  assessed, 
or  is  substituted,  fails  to  labor. 

|  65.  Penalties  for  neglect  to  work  or  commute. — Every  per- 
son or  corporation  assessed  highway  labor,  who  shall  not  com- 
mute,  and  who  shall  not  appear  and  work  when  duly  notified, 
11  he  liable  to  a  penalty  of  one  dollar  and  fifty  cents  for 
every  day  he  shall  so  fail  to  appear  and  work;  and  for  wholly 
omit  ling  to  comply  with  any  requisition  to  furnish  a  team,  cart, 
wagon,  implements  and  man,  he  shall  be  liable  to  a  penalty 
of  five  dollars  for  each  day's  omission,  and  for  omitting  to 
furnish  either  a  cart,  wagon,  plow,  team  or  man  to  manage 
the  team,  he  shall  be  liable  to  a  penalty  of  one  dollar  and  fifty 
cents  for  each  day's  omission;  and  if  any  person  shall  after 
appearing,  remain  idle,  or  not  work  faithfully,  or  hinder  others 
from  working,  he  shall  be  liable  to  a  penalty  at  the  rate  of 
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one  dollar  and  fifty  cents  a   day,  for  each  hour.     In  those 
towns  in  which  the  money  sy&tem  of  taxation  has  been  adopted, 
any  person  who  is  taxed  a  poll  tax  for  highway  purposes  as 
provided  in  section  fifty-thru.;  of  this  chapter,  and  who  does 
not  pay  such  tax  in  the  manner  and  at  the  time,  prescribed 
by  law,  shall  be  liable  to  a  penalty  of  five  dollars.     The  pen- 
alties herein  imposed,  may  be  recovered  by  action  by  the  overr- 
seer  of  highways  as  such,  or  by  the  highway  commissioner  in 
those  towns  having  no  such  overseers,  and,  when  collected, 
shall  be  expended  and  disposed  of  by  the  overseer  or  commis- 
sioner in  the  same  manner  as  commutation  moneys..     The  pen- 
alties, when  recovered,  shall  be  applied  in  satisfaction  of  the 
labor  assessed,  for  omission  to  perform  which ,  the  penalties 
were  respectively  imposed.     The  overseer  of  highways  ma}^ 
excuse  any  omission  to  perform  labor  when  required,  if  a  satis- 
factory reason  shall  he  given  therefor;  but  the  acceptance 
any  such  excuse  shall  not   exempt   the  person  excused  from, 
cunimuting  for,   or  working  the   whole  number  of  days   for-" 
which  he  shall  have  been  assessed  during  the  year.     (Amended- 
by  L.  1908,  chap.  242.) 


Eecovcry  of  penalty, — The  penalties  imposed  by  the  above 
tion  are,  in  toWHfi  where  overseers  of  highway*  are  appointed-^ 
to  be  recovered  in  an  action  brought  by  the  overseer.     If  it  bes* 
shown  that  the  plaintiff  in  such  an  action  is  not  an  overseer,  the— ~ 
defect  is  jurisdictional,  and  no  recovery  can  be  had.     Walker  v~- 
Moscly,  2  Den.  102. 

The  penalties  when  recovered  are  to  be  applied  in  satisf actio**- 
of  the  labor  assessed,  and  are  to  be  expended  upon  the  high- 
ways in  the  district  in  the  same  manner  as  commutation  money. 

A  private  action  will  not  lie  against  an  overseer  for  an  error 
of  judgment  in  adjudging  a  person  to  be  in  default  for  not  work- 
ing out  his  highway  tax,  and  in  instituting  a  proceeding  against 
him  for  the  collection  thereof.  Freeman  v,  Cornwall,  10  Johns^ 
470.  Xor  will  such  an  action  lie  against  an  overseer  upon  the 
ground  that  the  commissioner  in  making  the  assessment  had  ex- 
ceeded his  authority,     Potter  v,  Benniss,  1  Johns,  515. 
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Money  system, — Where  the  money  system  is  adopted  the  poll 
tax  is  assessed  as  provided  in  §  53,  ante,  p.  112*  and  if  not  paid  a 
penalty  may  be  collected  as  above  provided. 


: 


§  G6.  Assessment  of  unperformed  labor, — Every  overseer  of 
highways  shall  on  or  before  September  first  of  each  year,  or  at 
such  other  time  as  the  board  of  supervisors  may  by  resolution 
prescribe,  make  out  and  deliver  to  the  commissioner  of  high- 
ways of  his  town,  a  list  of  all  persons  and  corporations  who  have 
not  worked  out,  or  commuted  for  their  highway  assessment, 
with  the  number  of  days  not  worked  or  commuted  for  by  each, 
charging  for  each  day  in  such  a  list,  at  the  rate  of  one  dollar 
and  fifty  cents  per  day;  and  also  a  list  of  all  the  lands  of  non- 
residents and  persons  unknown,  which  were  assessed  on  his 
warrant  by  the  commissioners  of  highways,  or  added  by  him, 
on  which  the  labor  assessed  has  not  been  performed  or  com- 
moted for,  and  the  number  of  days'  labor  unpaid  by  each, 
barging  for  the  same  at  the  rate  of  one  dollar  and  fifty  cents 
PCr  day,  which  list  shall  be  accompanied  by  the  affidavit  of  the 
°F*reeer,  that  he  has  given  the  notice  required,  to  appear  and 
^Hc,  and  that  the  labor  specified  in  the  list  returned  has  not 
^e^n  performed  or  commuted,  and  it  shall  be  the  duty  of  the 
COrnmi?sioner  of  highways  to  collect  and  present  such  lists  to 
lh^   town  board  of  his  town  at  the  meeting  held  on  the  Thurs- 
^  next  preceding  the  annual  meeting  of  the  board  of  super 
Vl&Ors,     The  town  board  shall  certify  the  amount*  of  unpaid 
ti3c©s  so  returned  to  them  by  the  commissioner  of  highways  tn 
"^  board  of  supervisors. 


tast  of  unperformed  labor  by  commissioner. — The  commissioner 

highways  is  required  to  inspect  the  highways  and  bridges  in 
^*<^h  highway  district  betwen  September  1st  and  September 
Y^h  in  each  year,  and  if  it  appears  upon  such  inspection  that 
ltt<*  labor  assessed  has  not  been  entirely  performed  in  a  high- 
ly district,  the  commissioner  shall  transmit  a  statement  to 
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the  supervisor  of  his  town  containing  the  number  of  days'*  labor 
which  in  his  opinion  have  not  been  performed  in  such  district, 
and  "a  list   of  all   persons  and    corporations  owning  property 
therein,  and  the  number  of  days'  labor  still  to  be  performed  by 
such  persons  and  corporations."     The  supervisor  is  then  re- 
quired to  give  a  hearing  to  all  persons  mentioned  in  such  list, 
and  after  correcting  the  list  in  accordance  with  the  facts  as  they 
appear  to  him,  is  required  to  make  a  return  of  the  unperformed- 
labor  to  the  board  of  supervisors.     Highway  Law,  §  4,  sub.  1, 
ante,  p.  20. 

The  overseer  of  highways  under  the  above  section  is  required, 
to  make  out  a  list  of  all  persons  and  corporations  who  hav^ 
not  worked  out  or  commuted  for  their  highway  assessment  — 
The  list  furnished  by  the  overseer  is  to  be  presented  to  th 
commissioner  of  highways.     The  commissioner  is  then  require 
to  present  the  list  to  the  town  board  at  the  meeting  held  on  th 
Thursday  next  preceding  the  annual  meeting  of  the  board  o: 
supervisors,   and  the  town  board  is  required  to  certify  th 
amount  of  unpaid  taxes  so  returned  to  them  by  the  coi 
sioner  of  highways  to  the  board  of  supervisors.     The  list  fui 
nished  by  the  overseer  may  be  in  the  following  form:— 


FORM   NO.  45. 
Overseers'  Return  of  Unperformed  Labor. 

To  A.  B.t  C.  D.  and  E.  F.,  Commissioners  of  Highways  of  the  Town 

County  of  : 

The  following  is  a  list  of  all  the  resident  landholders  residing  in  hlg] 

way  district  No ,  in  the  said  town  of  ,  who  have  n^ 

worked  out  their  highway  assessments  for  the  year  19 or  commute 

for  the  same,  with  the  number  of  days  not  worked  or  commuted  for 
each,  at  one  dollar  and  fifty  cents  per  day;  and  also  a  list  of  all  i 
lands  of  non-residents  and  of  persons  unknown,  which  are  assessed 
my  warrant  by  toe  commissioners  of  highways  (or  added  by  me  accor- 
ing  to  law),  on  which  the  labor  assessed  has  not  been  performed  or  coi 
muted  for,  and  the  number  of  days'  labor  unpaid  by  each,  charging 
each  at  the  rate  of  one  dollar  and  fifty  cents  per  day. 

LIST  OF  RESIDENTS. 


OWNERS  NAME 


Description  of  I^and 


Assessed 
Value 


Number 
of  Days 


i 
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OWNERS  NAME 


Description  of  I^and 


Assessed 

Value 


Number 
of  Days 


Lu  M.. 
Overseer  of  Highway  District  No. 


STATE  OP  NEW  YORK, 
County  of  


►  88.: 


L.  M.,  being  duly  sworn,  says  he  is  the  overseer  of  highway  district 

No.  ,  in  the  town  of  in  the  county  of  

and  that  he  has  given  the  notices  to  appear  and  work,  required  by  flec- 
tions 6C  and  61  of  the  highway  law,  and  that  the  labor  for  which  such 
residents  and  such  land  is*  returned,  has  not  been  performed  or  com- 
muted for. 

L.  M.. 

Overseer  of  Highway  District  No 

Subscribed  and  sworn  to  before  me, 

this  ....  day  of  19.... 

O.  H., 
Justice  of  the  Peace. 

§  67.  Penalty  for  refusal  of  overseer  to  provide  list. — If  any 

overseer  shall  refuse  or  neglect  to  deliver  such  list  to  the  com- 
missioner of  highways,  or  to  make  the  affidavits  herein  directed, 
he  shall  for  every  such  offense,  forfeit  the  sum  of  ten  dollars 
and  the  amount  of  taxes  for  labor  remaining  unpaid,  at  the 
rate  of  one  dollar  for  each  day  assessed.  The  commissioner 
of  highways  shall,  in  case  of  such  refusal  or  neglect,  recover 
such  penalty  and  apply  the  amount  recovered  in  making  and 
improving  the  highways  and  bridges  of  the  delinquent  over- 
seer's district.     (Amended  by  L.  1898,  chap.  350.) 

§  68.  Collection  of  arrearages  for  unperformed  labor. — Each 
board  of  supervisors,  at  its  annual  meeting  in  each  year,  shall 
cause  the  amount  of  such  arrearages  for  highway  labor  re- 
turned to  them,  estimating  each  day's  labor  at  one  dollar  and 
fifty  cents  a  day,  to  be  levied  and  collected  from  the  Teal  or 
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personal  estate  of  the  person,  corporation,  or  from  the  non- 
resident real  estate,  specified  in  such  list,  to  be  collected  by 
the  collectors  of  the  several  towns^  in  the  same  manner  that 
other  town  taxes  are  collected,  and  shall  order  the  same,  when 
collected,  to  be  paid  over  to  the  commissioners  of  highways  of 
the  town  wherein  the  same  is  collected,  to  be  by  them  applied 
toward  the  construction,  repairs  and  improvement  of  the  high 
ways  and  bridges  in  the  district  in  which  the  labor  was  orig 
in  ally  assessed. 

It  becomes  the  duty  of  the  board  of  supervisory  at  its  annual 
meeting  to  cause  the  amount  of  all  such  arrearages  of  labor,  es* 
timating  a  day's  labor  at  $1,50,  to  be  levied  on  the  land,  so 
returned,  and  to  be  collected  in  the  same  manner  as  the  other 
contingent  charges  of  the  county  are  levied  and  collected, 
Chamberlain  v,  Taylor,  3fi  Hun,  24.  From  each  of  the  levies 
so  made  by  the  board  of  supervisors  upon  the  land  in  the 
several  highway  districts  of  the  town,  the  supervisors  are  to 
make  up  the  tax  list  for  the  whole  town,  and  attach  their  war- 
rant thereto.     Idem. 

§  09.  Annual  return  of  overseer*. — Every  overseer  of  high- 
ways  shall,  on  the  second  Tuesday  next  preceding  the  time  of 
holding  the  annual  town-meeting  in  his  town,  within  the  year 
for  which  he  is  elected  or  appointed,  render  to  one  of  the  com- 
missioners of  highways  of  the  town,  an  account  in  writing, 
verified  by  his  oath,  and  containing. 

1.  The  names  of  all  persons  assessed  to  work  on  the  high- 
ways in  the  district  of  which  he  is  overseer. 

2.  The  names  of  all  those  who  have  actually  worked  on  the 
highways,  with  the  number  of  days  they  have  so  worked. 

3-  The  names  of  all  those  from  whom  penalties  have  been 
collected,  and  the  amounts  thereof. 

4.  The  names  of  all  thoee  who  have  commuted,  and  the  man- 
no  r  in  which  the  moneys  arising  from  penalties  and  commuta- 
tions have  been  expended  by  him. 
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5,  A  Bat  of  all  persons  whose  names  he  has  returned  to  the 
supervisor  a§  having  neglected  or  refused  to  work  out  their 
highway  assessments,  with  the  number  of  days  and  the  amount 
of  tax  so  returned  for  each  person,  and  a  list  of  all  the  lands 
which  he  has  returned  to  the  supervisor  for  non-payment  of 
taxes,  and  the  amount  of  tax  on  each  tract  of  land  so  returned; 
and  he  shall  then  and  there  pay  to  the  commissioners  of  high- 
ways, all  money  remaining  in  his  hands  unexpended,  to  be 
applied  by  them  in  making  and  improving  the  highways  and 
bridges  of  the  town,  in  such  manner  as  they  shall  direct;  and 
if  he  shall  neglect  or  refuse  to  render  such  account,  or  if,  hav 
ing  rendered  the  same,  he  shall  refuse  or  neglect  to  pay  any 
balance  which  then  may  be  due  from  him,  he  shall  for  every 
such  offense,  forfeit  the  sum  of  ten  dollars. 

The  return  of  overaeeri  required  by  the  above  section  may  be 
in  the  following  form: — 

FORM    3»0,   46. 
Annual    Return    of   Owrveem  of    H  Ira  way*. 

To  the  Commissioners  of  Highways  of  the  Town  of  ,  in 

the  County  of  .: 

The  undersigned,  overseer  of  highway  district  No in  said  town, 

hereby  renders  the  following  account  pursuant  to  section  69  of  the  high- 
way law: 

L  The  name*  of  all  persons  assessed  to  work  on  tbe  highways  In  said 
district  are  aj  follows; 


names. 


Days  Assessed. 


2.  The  rames  of  all  persons  who  have  actually  worked  on  the  high- 
way *,  witn  the  number  of  di.ys  they  have  worked,  are  as  follows: 


NAMES, 


TJay*  AsMsaed. 
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3.  The  names  of  all  those  who  have  been  fined,  and  the  sums  In  which 
they  have  been  fined,  are  as  follows: 


NAMES 


Amount. 


4.  The  Names  of  those  who  have  commuted,  and  the  amount  of  the 
commutations,  are  as  follows: 


NAMES. 


Amount. 


5.  The  moneys  arising  from  penalties  and  commutations  have  been, 
expended  as  follows:    (State  how.) 

6.  Names  returned  to  the  commissioners  of  highways  of  persons  who*- 
have  neglected  or  refused  to  work  out  their  highway  assessments,  with, 
the  number  of  days  and  amount  of  tax  so  returned,  are  as  follows: 


NAMES. 

Days  Assessed. 

Amount  of  Tax— 

7.  The  following  is  a  list  of  lands  returned  to  the  commissioners  or 
highways  for  non-payment  of  taxes: 

NAMES  OF  OWNERS 


Assessed      Number        A  „.«....» 
Value.  Days.  Amount. 


jss.: 


Dated  this  day  of  ,  19 

L.  M., 
Overseer  of  Highway  District  No. 

COUNTY  OF 

Town  of  

L.  M.,  being  duly  sworn,  says  he  Is  overseer  of  highway  district  No. 

in  the  town  of ,  and  that  the  foregoing  account 

subscribed  by  him  is  true  to  the  best  of  his  knowledge  and  belief. 

L.  M., 

Overseer  of  Highway  District  No 

Subscribed  and  sworn  to  before  me, 

this  ....  day  of  19.... 

O.  H., 
Justice  of  the  Peace. 
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§  70,  Noxious  weeds  in  highway. — Every  person  or  corpora- 
tion, owning  m  occupying,  under  a  lease  for  one  or  more  years, 
any  lands,  abutting  upon  any  highway,  shall  cause  all  noxious 
weeds,  briers  and  brush  growing  upon  such  lands  within  the 
bounds  of  the  highway,  to  be  cut  or  destroyed  between  the 
fifteenth  day  of  June  and  the  first  day  of  July,  and  between 
the  fifteenth  day  of  August  and  the  first  day  of  September, 
in  each  and  every  yearj  but  boards  of  supervisors  may  fix  a 
different  period  or  periods,  for  such  cutting  or  destruction  in 
their  respective  counties*  Xo  person  shall  place  or  cause  to 
be  placed,  any  noxious  weeds,  or  the  seeds  of  such  weeds,  within 
the  bounds  of  any  public  highway*  Any  willful  violation  01 
this  section,  shall  subject  the  person  or  corporation  so  offend- 
ing to  a  penalty  of  ten  dollars  for  each  offense,  (Amended 
by  L.  1899,  chap.  681,) 

Destruction  of  noxious  weed*.— The  electors  of  each  town  may, 
at  their  biennial  town  meeting,  make  provisions  and  allow  re- 
wards for  the  destruction  of  noxious  weeds,  and  raise  moneys 
therefor.  Town  Law,  §  22,  sub.  5,  Boards  of  supervisors 
are  authorized  to  make  such  laws  and  regulations  for  the  de- 
struction of  wild  and  noxious  weeds  within  the  county.  County 
Law,  §12,  sub.  7.  It  is  the  duty  of  the  overseer  of  highways 
to  cause  noxious  weeds  within  the  bounds  of  the  highways  to 
be  cut  down  or  destroyed  twice  in  each  year.     Highway  Law, 

<>,  sub,  3,  ante,  p.  74.  In  towns  where  the  money  system 
of  taxation  has  been  adopted  it  is  the  duty  of  each  owner  ot 
lands,  or  occupant  of  lands  owned  by  non-residents,  situated 
alone  the  highway  to  cut  the  noxious  weeds  and  brush  growing 
within  the  highway  adjoining  such  lands  at  least  twice  in  each 
year.     Highway  Law,  §  53a,  ante,  p,  120. 


{ ,  Overseers  or  commissioners  of  highway  to  notify  owners 
or  occupants  to  remove  weeds  and  obstructions  causing  snow 
drifts.— The  over?*  try  highway  district,  or  if  there  be  no 

such  overseer ,  the  commissioner  of  highways,  shall  give  writ- 
ten notice  to  any  owner  or  occupant  of  the  premises  to  cut  all 
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weeds,  briers  and  brush  growing  within  the  bounds  of  the  high- 
way, and  to  remove  all  fences,  shrubbery  or  other  obstruction 
causing  snow  to  drift  in  and  upon  said  highway*.  If  the  own* 
er  of  such  lands  is  a  non-resident  such  notice  shall  be  served 
personally  upon  the  agent  of  such  non-resident  owner  residing 
in  the  town,  or  if  there  be  no  such  agent  known  to  the  com- 
missioner or  overseer  of  highways,  such  notice  shall  be  sent  by 
mail  to  the  last  known  address  of  such  non-resident  owner  and 
a  copy  thereof  shall  be  filed  in  the  office  of  the  town  clerk  of 
the  town  where  the  property  is  situated.  If  such  owner  or 
occupant  shall  not  cut  such  weeds,  briers  and  brush  and  re- 
move such  fences,  shrubbery  or  other  obstruction,  as  so  re- 
quired within  ten  days  after  receiving  such  notice,  or  within 
ten  days  after  such  notice  shall  have  been  served  or  filed  as 
herein  provided,  such  overseer  or  commissioner  of  highways 
shall  do  such  work  and  make  a  report  under  oath  to  the  super- 
visor of  the  town  of  the  amount  expended  by  him  thereon,  and 
the  ownership  and  occupancy  of  the  several  parcels  of  land 
against  which  the  labor  was  performed,  on  or  before  the  first 
day  of  November  in  each  year;  such  supervisor  shall  certify 
these  statements  to  the  board  of  supervisors  at  its  next  annual 
meeting,  and  such  board  shall  include  the  amounts  included 
in  such  statements  in  the  taxes  assessed  upon  the  lands  upon 
or  against  which  the  labor  was  performed,  the  sataio  to  bei 
collected  with  the  other  taxes,  and  paid  over  upon  the  order  of 
the  supervisor  to  the  parties  entitled  thereto.  (Amended  by 
L.  1899,  chap.  681  and  k  1904,  chap-  478.) 

In  towns  which  have  adopted  the  money  system  the  commis- 
sioner of  highways  is  required  to  perform  the  duties  and  exer- 
cise the  powers*  specified  in  the  above  section,  see  Highway 
Law,  §  53a,  ante,  p,  120,  and  notes  thereunder.  The  notice  to 
the  occupant  to  cut  weeds,  brush  and  briers,  and  the  overseer's 
report  to  the  supervisor  of  the  amount  expended  therefor,  mn\ 
be  in  ilio  following  forms: 
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FORM    NO.    47. 
Oxfrawr'i     Report     to     Supervisor     of     Amount     Bipended     Cutting 

Wtfdi. 

To  A.   B.,  Supervisor  of  the  Town  of In  the  County  of 


. ,  in  said  town, 
hereby  renders  the 


The  undersigned,  overseer  of  highway  district  No. 
in  accordance  with  section  71  of  the  Highway  Law, 
following  report: 

The  amount  of  money  expended  by  me  for  cutting  weeds,  briers  and 
brush  within  the  bounds  of  the  highway  tn  said  district,  and  the  names 
of  ill*  owners  and  occupants  of  the  several  pieces  or  parcels  of  land 
against  which  said  labor  was  performed,  with  a  brief  description  of  the 
same,  are  as  follows; 


And  in  each  case  default  was  made  by  the  occupant,  after  due  notice 
had  been  given. 

Dated  this  ......  day  of  . ,  19 

L.    M., 

Overseer  of  Highway  District  No.  

COUNTY  OP | 

Town  of ♦  j    *" 

U  M.f    being  duly  sworn,  ssys  the  foregoing  report  subscribed  by  him 
1 1  irue. 

L.   M. 
Subscribed  and  sworn  to  before  me, 
this  ....  day  of  ...........  19.... 

a  H.. 
Justice  of  the  Peace. 

FORM    MO,    48. 
Notice  to  Occupant  to  Cat  Weeds,  Bra»h  nml   llrlerm. 

To  R.  S.,  Occupant  of  (briefly  describe  the  premises),  abutting  on  the 

Highway  in  Highway  District  No. in  the  Town  of  

County  of  ....,.,..,,  N,  Y.; 

The  undersigned,  overseer  (or  commissioner)  of  highways  of  said  dis- 
trict, hereby  notifies  and  requires  you  to  cut  all  weeds,  briers  and  brush 
growing  upon  the  above  described  lands  within  the  bounds  of  said  high* 
way  within  ten  days  after  the  receipt  of  this  notice:  and  if  you  fall  to 
do  so,  I  shall  cause  the  same  to  be  cut  and  make  a  report  thereof  pur- 
suant to  section  71  of  the  Highway  Law. 

Dated  this  day  of 19.... 

L.   M.r 

Overseer  of  Highway  District  No 

<or  commissioner  of  highway*  for  town  of  ■ > 


§  72.  Abatement  of  tax  for  removal  of  fence, — Any  inhabitant 
liable  to  a  highway  tax,  who  shall  remove  from  lands  owned 
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or  occupied  by  him,  the  fence  along  any  public  highway,  for 
the  purpose  of  preventing  the  drifting  of  snow  into  such  high- 
way, shall  be  allowed  by  the  overseer  of  highways,  in  abate- 
ment of  his  highway  tax,  the  time  actually  expended  in  re- 
moving such  fence,  and  in  replacing  the  same,  pursuant  to  the 
directions  of  the  overseer  of  highways. 

Fences  causing  snow  to  drift  in  the  highways  may  be  sum- 
marily removed,  after  notice  to  the  owner,  under  the  provi- 
sions of  the  Highway  Law,  §  53a  (ante  p.  120)  and  section  71 
immediately  preceding. 

Wire  fences  may  be  purchased  by  a  town  if  a  proposition  is 
adopted  appropriating  money  therefor,  to  be  erected  along 
highways  for  the  purpose  of  preventing  snow  blockades,  see 
L.  1890,  chap.  291,  ante,  p.  82. 

§  73.  Abatement  of  tax  for  street  lamps. — Any  person  or  cor- 
poration owning  or  holding  real  estate,  or  other  property  liable 
to  highway  tax,  except  in  the  county  of  Kings,  other  than  in 
cities  and  incorporated  villages,  who  shall,  with  the  consent  of 
the  overseer  of  highways  in  charge  of  the  district  in  which 
such  property  is  assessed,  and  in  such  places  as  he  may  direct, 
erect  a  street  lamp,  and  cause  the  same  to  be  properly  attend- 
ed to  and  kept  burning  during  such  hours  of  each  night  as  the 
overseer  of  highways  may  direct,  shall  be  allowed  by  the  over- 
seer of  highways,  in  abatement  of  such  highway  tax,  six  dol- 
lars annually,  or  such  portion  of  six  dollars  as  the  annual  high- 
way taxes  upon  such  real  estate  or  other  property  may  be. 

§   74.  Rebate  of  tax  for  using  wagon  tires  of  certain  width. — 

Every  person,  who,  during  the  year  ending  June  first,  eighteen 
hundred  and  ninety-three  and  each  succeeding  year  thereafter, 
uses  on  the  public  highways  of  this  state  only  wagons  or  vehi- 
cles with  wheels  upon  which  two  or  more  horses  are  used  the 
tire  of  which  shall  be  not  less  than  three  inches  in  width,  shall 
receive  a  rebate  of  one-half  of  his  assessed  highway  tax  for 
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pach  such  year,  not  exceeding  however  in  any  one  year  the 
aura  of  tfour  dollars  or  four  days'  labor;  but  no  such  rebate 
shall  be  allowed  for  the  use  of  such  wagons  in  a  county  where 
the  board  of  supervisors,  uucler  the  powers  granted  by  section 
enty-nine  of  the  county  law,  have  enacted  a  law  forbidding 
the  use  of  wagons  on  the  highways  having  tires  less  than  three 
inches  in  width.  The  right  to  such  rebate  shall  not  be  affected 
by  the  u&e  upon  the  public  highways  of  buggies,  carriages  or 
platform  spring  wagons  carrying  a  weight  not  exceeding  one 
thousand  pounds*  Upon  making  an  affidavit  showing  that  he 
las  complied  with  the  provisions  of  this  section  during  any 
*ueh  year,  be  shall  be  credited  by  the  overseer  of  highways  oi 
tliv  road  district  in  which  he  resides  or  any  road  district  where 
lie  is  assessed  with  such  rebate.  Such  affidavit  may  be  taken 
before  any  overseer  of  highways  who  is  hereby  authorized  to 
administer  such  oath.     (Amended  by  L  1904,  chap.  324,) 


Where  a  board  of  supervisors  has  enacted  a  law  forbidding  the 
use  of  wagons  on  the  highways  having  tires  less  than  three 
inches  in  width,  the  users  of  such  wagons  are  not  entitled  to 
the  rebate  given  by  the  above  section,  Section  70  of  the  County 

Law  referred  to  in  such  section  is  as  follows; — "Boards  of 
supervisors  may  enact  local  and  private  laws  regulating  the 
width  of  tires  naed  on  vehicles  built  to  carry  a  weight  of  1,500 
pounds  or  upwards,  and  may  provide  penalties  for  the  viola- 
Tion  thereof/' 

The  affidavit  as  to  the  use  of  wide  tires  by  taxpayers  may  be 
in  the  following  form: — 

FORM    NO.    *S. 
Affidavit    hp*    to    Vm*    of    Wldr    Tlre». 


Ststi*  of  New  York* 
COUNTY  OF 


$h  i 


J,  I*t  being  duly  sworn,  deposes  and  says  that  be  resides  In  highway 

district  No.   . ...,  town  of  . . ,  ,.p  county  of ;  that 

he  U  assessed  for days  of  highway  labor  in  such  district;  that 

during  the  year  ending  June  1.  19 he  has  only  used  upon  the  high- 
ways of  this  state  wagons  o*  vehicles  drawn  by  two  or  more  horses,  the> 
irh*el?  q|  which  are  three  or  more  inches  In  width,  except  buggies,  car- 
nages or  platform  spring  wagons,  carrying  a  weight  of  not  more  than 
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one  thousand  pounds;  and  that  because  of  such  use  he  is  entitled  to  a 
credit  upon  such  highway  tax,  as  provided  by  §  74  of  the  Highway  Law. 

L.  M. 
Subscribed  and  sworn  to  before  me, 

this  ....  day  of ,  19.... 

L.  M.. 
Overseer  of  Highways  District  No.  .... 

AETICLEIV. 

Laying  Out,  Altering  and  Discontinuing  Highways,  and  Laying 
Out  Private  Boada, 

Section    80.  Highways  by  dedication. 
8L  Survey. 
82.  Application. 

88.  Application  for  commissioners. 
84.  Appointment  of  commissioners,  and  their  duties. 

86.  Notice  of  meeting. 

88.  Decision  of  commissioners  in  favor  of  application. 

87.  Damages  in  certain  cases,  how  estimated. 

88.  Decision  of  commissioners  denying  application. 

89.  Motion  to  confirm,  vacate  or  modify. 

90.  Limitation  upon  laying  out  high  way  a 

91.  Laying  out  highways  through  burying  grounds. 

92.  Costs,  by  whom  paid. 

98.  Damages  assessed,  and  costs  to  be  audited. 

94.  When  officers  of  different  towns  disagree  about  highway. 

95.  Difference  about  improvements. 

96.  Highways  in  two  or  more  towns. 

97.  Laying  out,  dividing  and  maintaining  highway  upon  tows 

line. 

98.  Final  determination,  how  carried  out. 

99.  Highways  abandoned. 

100.  Highways  by  use. 

101.  Fences  to  be  removed. 

102.  Penalty  for  falling  trees. 
108.  Fallen  trees  to  be  removed. 

104.  Penalty  for  obstruction  or  encroachment. 

105.  How  removed,  and  liability  for  not  removing. 

106.  Private  road. 

107.  Jury  to  determine  necessity,  and  assess  damages. 

108.  Copy  application  and  notice  delivered  to  applicant. 

109.  Copy  and  notice  to  be  served. 

110.  List  of  Jurors. 

111.  Names  struck  off. 

112.  Place  of  meeting. 

113.  Jury  to  determine  and  assess  damages. 

114.  Their  verdict. 

115.  Value  of  highway  discontinued. 

116.  Papers  to  be  recorded  in  town  clerk's  office. 

117.  Damages  to  be  raid  before  opening  the  road. 

118.  Fees  of  officers. 

119.  Motion  to  confirm,  vacate  or  modify. 

120.  Costs  of  new  hearing. 

121.  For  what  purpose  private  road  to  bo  used. 

122.  Highway i  or  roads  along  division  lines. 

123.  Adjournments. 
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§  80,  Highways  by  dedication,— Whenever  land  is  dedicated 
10  a  lown  for  highway  purposes  therein,  the  commissioners  of 
highways  in  such  town  may,  either  with  or  without  a  written 
application  therefor,  and  without  expenses  to  the  town,  make 
an  order  laying  out  such  highway,  upon  filing  and  recording 
in  the  town  clerk's  office,  with  such  order,  a  release  of  the  land 
from  the  owner  thereof,  A  highway  so  laid  out  must  not  he 
less  than  two  rods  in  width.  Section  ninety  of  this  chapter 
does  not  apply  to  a  highway  by  dedication.  Such  commission-, 
ers  of  highways  may  also,  upon  written  application  and  with 
the  written  consent  of  the  town  hoard,  make  an  order  laying 
out  or  altering  a  highway,  or  discontinuing  a  highway  which 
ha£  become  useless  since  it  was  laid  out,  in  their  town,  upon 
.filing  and  recording  in  the  town  clerk's  office,  with  such  appli- 
cation, consent  and  order,  a  release  from  all  damages  from 
the  owner*  of  the  lands  taken  or  affected  thereby,  when  the 
consideration  for  such  release,  as  agreed  upon  between  such 
commissioners  and  owners,  shall  not,  in  any  one  case,  from 
one  claimant,  exceed  one  hundred  dollars,  and  from  al! 
claimants,  five  hundred  dollars*  An  order  of  the  commission- 
ers as  herein  provided  shall  be  final,  (Amended  by  L,  1897, 
chap.  204,  and  L,  1904,  chap,  387,  in  effect  April  26,  1904). 


Scope  of  section, — Although  this  section  is  entitled  "Highways 
bj  dedication,"  it  will  be  observed  that  it  provides  for  two 
distinct  methods  of  creating  highways,  first,  by  dedication  and 
laying  out,  and  second,  by  release  of  damages  and  laying  out. 
The  amendment  of  1897  provided  that  a  highway  dedicated 
*  nd  kid  out  must  not  he  less  than  two  rods  in  width  and  that 

BO,  requiring  highways  to  be  at  least  three  rods  in  width, 
stall  not  apply  to  such  n  highway.  This  was  already  the  law 
as  to  highways  in  which  the  public  had  acquired  a  right  by 
use,  §  100,  The  provision  as  to  width,  however,  does  nor 
apply  to  a  highway  laid  out  under  the  latter  provisions  of  the 
,  viz:  by  release  of  damages.  The  amendment  of  1904 
provided  that  a  highway  may  also  be  discontinued  upon  re- 
lease of  damages. 
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highways.— Public  highways 

(1).  By   proceedings    under    the 


Manner  of  creating  public 
be   created    m    four   ways: 

statute;  {2).  By  prescription,  or  where  land  is  used  by  the  pub- 
lic for  a  highway  for  twenty  years,  with  the  knowledge,  but 
without  the  consent  of  the  owner;  (3)«  By  dedication  through 
offer  and  implied  acceptance,  or  where  the  owner  throws  open 
his  land  intending  to  dedicate  it  for  a  highway,  and  the  public 
use  it  for  finch  a  length  of  time  that  they  would  be  seriously 
inconvenienced  by  an  interruption  of  the  enjoyment;  (4),  By 
dedication  through  offer  and  actual  acceptance,  or  where  the 
owner  throws  open  hi?  land  and  by  acts  or  words  invites  aocep- 
1  tarjee  of  the  same  for  a  highway,  and  the  public  authorities  in 
charge  of  the  subject,  formally,  or  in  terms  accept  it  as  a  high* 
way.     City  of  Cohoes  v.  D,  &  H,  C.  Co,,  134  N.  Y.  39T, 

Highways  by  dedication. — A  highway  may  be  formally  dedi- 
cated as  such  by  the  owner  of  the  land,  When  so  dedicated, 
there  must  be  proof  of  an  acceptance  by  gome  formal  %nd 
unambiguous  action  on  the  part  of  the  local  authorities  having 
that  power  and  showing  unmistakably  an  intention  to  accept 
the  land  for  such  purpose.  People  v.  Underbill,  144  N.  Y. 
316,  888-  Or  a  highway  may  be  impliedly  dedicated  by  per- 
mitting the  public  to  use  the  land  as  a  highway,  in  which  case 
the  use  ripens  into  an  absolute  and  prescriptive  right  after  thti 
lapse  of  twenty  years.  §  100,  post.  There  has  been  con- 
siderable discussion  by  the  courts  as  to  the  character  of  the  pub- 
lic use  necessary  to  create  a  highway.  In  Spier  v.  Town  of 
New  Utrecht,  121  K.  Y-  420,  the  court  said:  "The  mere 
fact  that  a  portion  of  the  public  travel  over  a  road  for  twenty 
years  cannot  make  it  a  highway;  and  the  burden  of  making 
highways  and  sustaining  bridges  cannot  be  imposed  upon  the 
public  in  that  way.  There  must  be  more.  The  uses  must  be 
tike  that  of  highways  generally.  The  road  must  not  only  be 
traveled  upon,  but  it  must  be  kept  in  repair  or  taken  in  charge 
and  adopted  by  the  public  authorities,  Although  the  owner 
of  land  may  not  dedicate  it  for  a  public  highway,  and  may  not 
intend  or  assert  that  it  shall  become  such,  yet  if  he  permits  it 
to  be  used  in  the  way  just  indicated  for  twenty  years  it  wsuld 
be  deemed  a  public  highway,  and  he  will  not  be  permitted  to 
question  the  public  right/'  This  doctrine  was  followed  and 
approved  in  People  v.  Underbill,  144  N.  Y.  310  and  Palmer 
v.  Palmer,  150  N\  Y.  139.  The  use  by  the  public  of  a  pri- 
vate way  does  not  make  it  a  public  highway  without  proof  of 
dedicatif  User.     Palmer  v.  Palmer,  supra.     A  dedication 

of  a  1  *>nce  made  and  accepted  cannot  be    revoked. 
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v.  Harris,  til  K  Y.  448.  But  a  dedication  not  accepted 
in  a  reasonable  time  may  be  recalled  by  the  owner  of  the  land; 
and  be  may  at  any  thue  recall  tlu  dedication,  if  no  adverse 
rights  have  attached;  but  where  dedication  is  implied  from 
r,  it  cannot  be  revoked  after  twenty  years,  regardless  of  ac- 
ceptance, (§  100,  post),  and  the  highway  may  be  formally  laid 
under  this  section.  Buffalo  v.  D.  L.  &  W.  R.  R.  Co.,  GS 
A  pp.  Div.  488;  Eckerson  v.  Haverstraw,  6  App.  Div.  102  j 
Better  of  Fox  Street,  54   App.  Div.  479. 

Where  a  highway  has  been  formally  dedicated,  acceptance 
is  a  question  of  fact.  A  formal  resolution  of  the  local  author- 
e  is  unnecessary,  but  any  official  act  on  their  part  which 
treats  it  as  a  highway  and  shows  an  intention  to  adopt  it  as 
rach  is  sufficient.  Hatter  of  Hunter,  163  N.  Y*  542;  Flack  v. 
Village  of  Green  Island,  123   N.  Y.  107. 

Order  laying  out  highway  upon  dedication.— -Whenever  land  ia 
dedicated  to  a  town  for  highway  purposes,  either  formally  or 
hv  user,  the  commissioner  of  highways  may,  either  with  or 
without  a  written  application,  make  an  order  laying  out  such 
highway  without  expense  to  the  town.  The  commissioners 
must  cause  a  survey  of  such  highway  to  he  made  and  incorpor- 
ate it  in  their  order.  §  81,  post.  The  cost  of  making  the 
rev  is  a  town  charge.  Such  order  containing  the  survey 
t  he  filed  and  recorded  in  the  town  clerk's  office,  together 
with  a  release  of  the  land  from  the  owner.  The  order  so  made 
by  the  commissioners  shall  be  final.     §  80. 

The  application,  dedication,  release  and  order  may  he  in  the 
following  form: 


Application    fo 


FORM    NO,    4a* 
Lij     Ottt     IliKhwny 


oi    Dedication. 


In 


To  the  Commissi  oners  of  High  way  a  of  the  Town  of   

the  County  of ..,: 

The  underalEned.  liable  to  be  assessed  for  highway  labor  In  th*  town 
of  .«...,. *.•. «*«.,.,  hereby  applies  to  you  to  lay  out  a  highway  In  sal«i 
'.own.  commencing  (describe  the  proposed  highway),  which  proposed 
highway  will  pass  through  the  lands  of  R,  SM  and  T.  W..  who  consent 
to  the  laying  out  of  such  highway. 

Dated  tats  day  of ..,  IB.... 

L,  M. 

FORM    N0.    BO. 

Dedication    tif    Land   for    Highway;    Release, 

T.  R.  S.(  of  the  town  of county  of ,  N.  T+r 

received,  hereby  dedicate  to  the  town  of afore- 
said, a  strip  of  land  across  my  ptemlRes  tn  said  town,  for  the  purposes 
of  a  highway,  described  aa  follows:  (Here  describe  premises  dedicated,) 
And  1  also  hereby  release  said  town  from  ail  damages  by  reason  of  the 
laying  out  and  opening  cf  said  highway. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal*  thb  .*,. 
iSeal.)  day  of  ... -,  ft..- 

r.  a. 

STATE  OF  NEW  YORK*  \ 

County  of J 

On  this  day  of  , ..,  IS before  me,  the  subscriber, 

person  ally  appeared  R.  S»,  to  me  known  to  be  the  person  described  hi, 
and  who  executed  the  foregoing  agreement. 

G,  H-. 
Justice  of  the  Peace, 

FORM  IfO.   01. 
Order  Lay  lair  Out   Hlgrhvrmy    Ipon   Dedication. 

At   a   meeting    of    the   commissioners   of   highways    of    the    town 

....,  In  the  county  of   .,   on  the   day  of 

Id ,  for  the  purpose  of  deliberating  on  the  propriety  of 

laying  out  a  highway  In  said  town,  hereinafter  described,  and  on  the 
application  of  h.  M..  a  person  liable  to  be  assessed  for  highway  labor 
in  said  town,  and  a  release  from  the  owners  of  the  land  through  which 
the  highways  is  proposed  to  be  opened,  having  been  given; 

It  Lb  ordered  and  determined  that  a  highway  shall  be,  and  the  samn 
ia  hereby  laid  out  in  said  town  as  follows:  Beginning  (here  insert  the 
survey  bill)  and  the  line  of  survey  shall  be  the  center  of  toe  highway, 
which  shall  be   rods  In  width. 

Dated  this  ,«,*..  day  of  .... If.*.. 

A.  B., 
C.  D., 

B.  Wn 
Commissioners  of  Highways 

The  order  laying  out  the  highway  must  be  signed  by  all  the 
commissioners,  where  there  are  more  than  one  in  the  town, 
or  must  show  that  they  were  all  notified  to  participate. 
Fitch  v.  Commissioners,  22  Wend.  132;  People  v*  Hynds,  30 
N,  T.  470;  People  v.  Williams,  36  N.  Y.  441;  Matter  of 
Church  St.,  49  Barb,  455;  Christy  v.  Newton,  60  Barb,  332; 
Chapman  r*  Swan,  65  Barb,  210;  Pratt  v.  People,  13  Hun, 
664. 

Release,  to  he  filed  and  recorded. — Before  the  highway  com- 
iniBsioners  take  any  proceedings  to  lay  out  for  highway  pur- 
poses the  lands  dedicated,  they  should  file  and  record  in  the 
town  clerk's  office  a  release  of  the  land  from  the  owner  thereof; 
but  the  court  of  appeals  has  held  that  where  the  owner  of  land 
petitioned  for  and  consented  to  the  alteration  of  a  highway, 
which  was  wholly  upon  his  farm,  and  personally  closed  a  part 
of  the  road  which  was  abandoned,  and  opened  and  worked  the 
new  part,  the  lack  of  a  formal  release  did  not  render  the  ordor 
void  so  as  to  justify  the  invasion  of  the  closed  highway  by 
persons  having  no  rights  except  those  common  to  the  public. 
( Kiigleinan  v.  Longhomt,  120  N.  Y.,  332.) 
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Where  lands  have  been  dedicated  for  highway  purposes  the 
highway  commissioners  may  commence  proceedings  to  lay  out 
such  highway  without  written  application  being  made. 

Fee,  in  whom  vested, — The  party  who  makes  the  dedication 
docs  not  part  with  the  title  to  such  land.  He  retains  the  right 
to  use  the  land  in  any  way  consistent  with  the  use  to  which  it 
is  dedicated  and  the  public  acquires  only  the  right  of  passage 
over  such  land  and  such  rights  and  privileges  as  are  incident 
to  the  right  of  passage. 

laying  out,  altering  or  discontinuing  on  release  of  damages 
where  claims  do  not  exceed  $500. — Section  SO  also  provides  that 
the  commissioners  of  highways  may  on  written  application 
and  with  the  written  consent  of  the  town  hoard,  make  an  order 
laying  out,  altering  or  discontinuing  a  highway  in  their  town, 
on  filing  and  recording  in  the  town  clerk's  office  with  such  ap- 
plication, consent  and  order  a  release  of  all  damages  from  the 
owner  of  lands,  taken  or  affected  thereby,  when  the  considera- 
tion for  such  release,  as  agreed  on  between  such  commission- 
ers and  owners,  does  not,  in  any  one  case,  from  any  oue  claim- 
ant, exceed  one  hundred  dollars,  and  from  all  claimants,  five 
hundred  dollars.  An  order  so  made  by  the  commissioners  is 
final.  (H.  L.,  §  80.)  Before  making  such  order,  the  com- 
missioners must  cause  a  survey  of  such  highway  to  be  made 
and  incorporate  such  survey  in  the  order  and  it  must  be  filed 
and  recorded  with  the  order.  The  expense  of  the  survey  i& 
a  town  charge.  The  town  clerk  muat  note  the  time  of  record- 
ing the  survey.     (H.  L.,  §  81.) 

following  forms  for  the  application,  consent,  release  and 
order  mav  he  used; — 

FORM   X0.   S3. 
Application  to  Lay  Out  or  Alter  a  If  Ik  h  Tray,  on  Helen**-  of  Damage*. 

To  the  Commlsaioners  of  Highway*  of  the  Town  of In 

th*  County  of  ,,. ,.,.: 

The  undersigned,  liable  to  be  assessed  for  highway  labor  tn  the  town 

of hereby  applies  to  you  to  lay  out  (or  alter)  a  highway 

In  j*aid  town,  commencing  (describe),  which  proposed  highway  will  pass 
through  the  lands  of  R.  S.t  and  T,  W.,  who  consent  to  the  laying  out 
for  site  ring)  of  such  highway. 

I  Dated  thli   day  of   1»„.. 
L.   M. 
PORM   NO.  53. 
Application  to  D I  ■continue  a  Hlanwny*  on  Release  of  Damage* 

To  the  Commissioner!  of  Highways  of  the  Town  of .,,.   In 

the  County  of  . .  ♦  — ! 

The  undersigned,  liable  to  be  assessed  for  highway  labor  In  the  town 

of  _„. ♦,....  hereby  applies  to  you  to  discontinue  the  highway  In 

said    town    commencing    (describe    highway),    which    highway    passed 


154  Highway  Manual  of  Xew  York. 

through  the  lands  of  R.  S.  and  T.  W.,  who  consent  to  the  abandoning1 
of  swch  highway. 

L.  */f- 
Dated  this  day  of  19.... 

FORM    NO.    54. 
Consent  of  Town  Board  to  Lay  Out,  Alter  or  Diaeontlnae  a  Hl^s* 

vray. 

The  undersigned,  the  town  board  of  the  town  of in  C- 


lie 


county  of    ,   hereby  consent   that   the  commissioners  ot 

highways  of  said  town  make  an  order  laying  out  (or  altering  or  discos^"  n" 
tinuing)  the  highway  described  in  the  application  of  L.  M.,  pursuant  t0 

section  80  of  the  Highway  Law. 

In  witness  whereof,  we  have  hereunto  set  our  hands  on  this  .... 

day  of  .19 

(Signed  by  Each  Member  of  Town  Board.)    "^ 

FORM   NO.  55. 
Release  of  Damage*  by  Owners  of  the  Lana. 

Know  all  men  by  these  presents,  that  I,  R.  S.,  of  the  town  of  

county  of  ,  N.  Y„  for  and  in  consideration  of  the  sum  (^~~~)(i 

(not  exceeding  $100),  hereby  consent  that  a  highway  be  lai 

out  h.na  opened  (or  altered)  across  my  premises  In  the  town  of — — '' 

County  of  N.  Y.t  pursuant  to  the  application  of  L.  M — -" 

dated  the day  of 19 ,  and  release  said  town  fron^^f 

all  damages  by  reason  of  laying  out  and  opening  (or  altering)  sue.  -^ 
highway  through  my  premises. 

In  witness  whereof  I  have  set  my  hand  hereunto,  on  this day  o»£"* 

19.... 

R.  S. 

(Form  may  be  readily  modified  where  highway  is  to  be  abandoned.) 

FORM  NO.   56. 
Order    Laying-    Oat   or    Altering;    a    Hljrhway    With    the    Consent   of 

Town    Board. 

At   a   meeting   of   the   commissioners  of   highways  of   the   town  of 

,  in   the  county  of   on  the   day  of 

19 for  the  purpose  of  deliberating  on  the  propriety 

of  laying  out  (or  altering)  a  highway  in  said  town,  and  upon  the  writ- 
ten application  of  L.  M.,  a  person  liable  to  be  assessed  for  highway 
labor  in  said  town,  and  the  written  consent  of  the  town  board  of  said 
town  having  been  given  as  prescribed  by  law,  and  releases  from  dam- 
ages having  been  executed  by  the  owners  of  the  land  through  which  the 
proposed  highway  is  to  be  opened,  copies  of  which  are  hereto  annexed, 
the  consideration  paid  to  any  one  claimant  for  such  damages,  not  ex- 
ceeding $100,  and  of  all  the  claimants  not  exceeding  $500; 

It  is  hereby  ordered  and  determined  that  a  highway  shall  be,  and 
the  same  is  hereby  laid  out  In  said  town  as  follows:  (Here  insert  survey 
bill.)  And  the  line  of  survey  shall  be  the  center  of  the  highway,  which 
shall  be  rods  in  width. 

Dated  this  day  of  19.... 

A.  B., 
C.  D.. 
E.  F., 
Commissioners  of  Highways. 

(Form  may  *  highway  is  to  be  abandoned.) 


Tjit  Highway  Law. 


155 


application,  consent  and  order  together  with  the  writ- 
ten release  from  damages  must  be  filed  and  recorded  in  the 
i own  clerk's  office.  The  town  clerk  should  note  the  timtt  of 
recording  these  papers.  The  consideration  for  the  release 
irmst  not  exceed  the  sum  of  one  hundred  dollars,  and  the  total 
sum  paid  to  all  claimants  must  not  exceed  five  hundred  dollars, 
such  highway  shall  be  laid  out  less  than  three  rods  in  width. 
II.  L,  §  90.)   * 

§  81,  Survey, — Whenever  the  commissioners  of  highways 
ah  all  lav  out  any  highway,  either  upon  application  to  them  or 
otherwise,  they  shall  cause  a  survey  thereof  to  be  made,  and 
shaj]  incorporate  the  survey  in  an  order  to  be  signed  by  them, 
and  to  he  filed  and  recorded  in  the  office  of  the  town  clerk, 
wi*o  shall  note  the  time  of  recording  the  same. 

Survey  must  he  recorded, — Although  this  section  requires  the 

fluiwey  to  be  incorporated  in  the  order,  it  is  sufficient  if  it  is 

*tfprred   to   in    the   order,   attached   to  it.     Van   Bergen  v. 

Bradley,  36  N.  Y,?  316,     And  where  the  order  referred  to  the 

survey  and  both  were  recorded  in  the  same  book  at  the  same 

titoe^    it    was    held    sufficient,       McCarthy    v.    Whalen,    19 

Him.  503.     But  in  any  event  the  survey  must  be  included  in 

the  record  in  some  form  in  connection  with  the  order,  so  thai 

it  may  be  readily  referred  to  for  the  purpose  of  locating  the 

highway.     Pratt  v.  People,  13  Hun,  664. 

2,  Application, — Any  person  or  corporation  assessable  for 
highway  labor,  may  make  written  application  to  the  commis- 
sioners of  highways  of  the  town  in  which  he  or  it  shall  reside, 
or  ia  assessable,  to  alter  or  discontinue  a  highwav  or  to  lay 
out  a  new  highway. 

Who  may  make  application* — It  is  not  necessary  that  the  per- 
son who  makes  the  application  should  be  a  resident  of  the 
town,  but  merely  that  the  person  or  corporation  shall  be  as- 
able  for  highway  labor  in  the  town,     Harrington  vt  People, 
Mark  607;  New'  York,  New   Haven  and   H.  R,  R.  (X  v. 
W  Ttocbelle>  29  Misc.  195,  200.     The  application  may  be 
made  by  a  tenant,  assessable  for  highway  labor.     If  the  ap- 
roade  by  a  person  who  is  nnt  assessable  for  high- 
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way  labor  the  proceedings  are  not  for  that  reason  void,    liar* 
ble  v,  Whitney,  38  H.  ¥•;  20T<     A  person  liable  to  he  assessed 
for  highway  labor  in  one  town  may  institute  proceedings  to 
lay  ont  a  highway  partly  in  his  own  town  and  partly  in  another 
town*     People  ex  reL  Knapp  v.  Keck,  90  Hun.  499.     Kesidento 
of  a  village  within  a  town  are  not  entitled  to  make  the 
cation.     Commissioners  v.  Meserole,  10  Wend,  123.     P< 
exempt  from  poll  tax  for  highway  labor  are  not  proper  parties 
to  make  such  application,  unless  they  own  or  occupy  properd- 
in the  town  where  such  highway  is  or  is  to  be  located  which  is 
assessed  for  highway  labor.     (For  enumeration  of  persons  ex+ 
empt  from  poll  tax,  see  p«  91.) 

Commissioners  may  act  on  own  motion. — While  a  commissioner 
of  highways*  as  such  may  not  make  application  to  lay  oat  a 
highway  (People  y.  Supervisors^  82  Hun.  208),  it  is  not 
sary  to  the  valid  laying  out  of  a  highway  that  there  sliouM  ^ 
a  written  application;  the  commissioner  may  act  on  Ida  own 
motion,  McCarthy  v.  Whalen,  19  Hun.  503,  aff\L  87  S.  V. 
148;  Gould  v.  Glass,  10  Barb,  179;  People  v.  Supervisors  ot 
Richmond,  20  N,  Y.  252. 

Form  of  application. — The  application  to  lay  out,  alter  or  dia* 
continue  may  be  in  the  following  forms,  respectively: — 

FORM   gffe   57. 

Application   to   l,ii>    Out  n    II  iKbwaj  , 

To  the  Commissioner  of  Highways  of  the  Town  of ,..*.,  m  the 

County  of —  *.  — : 

The  undersigned,  an  inhabitant  of  said  town  of  .. ,..,..♦..,,  liable 

to  re  assessed  for  highway  labor  therein,  hereby  applies  to  you  to  lajf 
out  a  highway  In  said  town,  commencing  (describe  the  proposed  high- 
way), which  proposed  highway  will  pass  through  the  lands  of  R.  S.  and 
T.  W.  (who  consent  to  the  laying  out  of  the  highway*  or  as  the  case 
may  be). 

Dated  this  day  of 19.... 

L.  M 


FORM    no.   US. 
Application    to    Alter   a    Highway. 

To  the  Commissioner  of  Highways  of  the  Town  of In  the 

County  of  •*•**. .......... l 

The  undersigned,  an  Inhabitant  of  said  town  of liable 

to  ho-  assessed  for  highway  labor  therein,  hereby  applies  to  you  to  alter 

the  highway  leading  from . .  to in  said  town 

as  follows: 

{Insert  particular  description  of  the  proposed  alteration  by  courses 
and  distances.)  The  proposed  alteration  passes  through  the  lands  of 
R.  a.  and  T.  W.  (who  consent  to  the  proposed  alteration,  or  as  the  case 
mar  be). 

Dated  this ,  day  of  .,,. 19,.., 

1*  M. 


FORM    NO,    5», 
Application    to   Dincontlnuf»   u    Ifijrhwar* 

To  the  Commissioners  of  Highways  of  the  Town  of . B  in  i 

Coucty  of .: 

The  undersigned,  an  inhabitant  of  said  town  of  ,«« ,.».,..,  liable 

to  be  assessed  for  highway  labor  therein,  hereby  applies  to  you  to  dis- 
continue the  old  highway  beginning  (insert  description),  on  the  ground 
that  said  highway  has  been  abandoned. 

Dated  this....... day  of , 19.,.. 


§  83.  Applications  for  commissioners, — Whenever  the  laud  la 
not  dedicated  to  the  town  for  highway  purposes,  and  not  re- 
leased as  herein  provided,  the  applicant  shall,  within  thirty 
days  after  presenting  the  application  to  the  coniniksioners  or 
highways,  and  after  at  least  five  days'  notice  to  said  commis- 
tiers  of  the  time  and  place  of  the  application  to  the  county 
judge  or  special  county  judge,  in  this  section  provided  for, 
by  verified  petition  showing  the  applicant's  right  to  so  present 
the  same,  and  that  such  application  has  been  in  good  faith  pre- 
sented, and  if  the  judge  require  on  euch  notice  to  such  parties 
interested  as  he  shall  direct,  apply  to  the  county  judge  or 
special  county  judge,  of  the  county  where  such  highway  shall 
be,  for  the  appointment  of  three  commissioners  to  determine 
upon  the  necessity  of  such  highway  proposed  to  he  laid  out  or 
altered,  or  to  the  uselessness  of  the  highway  proposed  to  be 
discontinued  and  to  assess  the  damages  by  reason  of  the  lay- 
ing out,  opening,  altering  or  discontinuing  such  highway. 
Such  application  shall  he  accompanied  by  the  written  under- 
taking of  the  applicant  executed  by  one  or  more  sureties,  ap- 
»  proved  by  the  judge,  to  the  effect  that  if  the  commissioners 
appointed  determine  that  the  proposed  highway  or  alteration 
is  not  necessary  or  that  the  highway  proposed  to  be  discon* 
tinned  is  not  unless,  the  sureties  will  pay  to  the  commissioners 
their  compensation  at  the  rate  of  four  dollars  for  each  day 
necessarily  spent  and  all  costs  and  expenses  necessarily  incurred 
in  the  performance  of  their  duties,  which  amount  shall  not 
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exceed  the  sum  of  fifty  dollars.  (Amended  by  L.  1894,  chap. 
334;  L.  1897,  chap.  344;  L.  1904,  chap.  353,  in  effect  April  16, 
1904.) 

Amendments  to  section. — The  amendment  of  1894  added  the 
provision  requiring  an  undertaking  for  the  compensation  of  the 
commissioners  and  their  expenses.  The  amendment  of  1897 
reduced  such  compensation  from  six  dollars  to  four  dollars  per 
day.  The  amendment  of  1904  authorizes  the  application  to 
be  made  either  to  the  county  judge  or  special  county  judge, 
instead  of  the  county  court,  as  heretofore. 

Instituting  proceedings. — This  and  the  following  sections  are 
designed  to  point  out  the  initiatory  steps  in  all  proceedings  to 
lay  out  a  new  highway.  Matter  of  Taylor  and  Allen,  8  App. 
Div.  395.  The  statute  must  be  strictly  complied  with.  Yeo- 
pie  ex  reL  Scrafford  v.  Stedman,  57  Hun.  280. 

Sufficiency  of  application. — The  statute  contemplates  that  an 
application  shall  first  be  made  to  the  highway  commissioner,  and 
that  within  30  days  thereafter  application  shall  be  made  to  the 
county  judge  or  special  county  judge  for  the  appointment  of 
commissioners.  .  People  ex  rel  Knapp  v.  Keck,  90  Hun.  497; 
People  ex  rel  Smith  v.  Allen,  37  App.  Div.  248.     But  it  doe* 
not  require  that  the  application  shall  contain  affirmative  alleg*' 
tions  that  the  land  proposed  to  be  taken  has  not  been  dedicated 
to  the  town  for  highway  purposes,  or  has  not  been  released  by 
the  owner  for  that  purpose,  or  that  it  has  been  made  within  30 
days  after  its  presentation  to  the  commissioners  of  highways, 
and  the  failure  of  the  applicant  to  allege  such  facts  does  not 
deprive  the  judge  of  jurisdiction  to  entertain  the  proceeding. 
Matter  of  Buell,  108  X.  Y.  423. 

Form  of  application. — The  application  must  be  presented  by 
the  person  or  persons  making  the  original  application  to  the 
highway  commissioners  and  within  thirty  days  after  such  origi- 
nal application  was  so  presented.  The  application  must  be  in 
the  form  of  a  verified  petition  and  should  show: 

1.  That  the  petitioner  is  a  person  liable  to  be  assessed  for 
highway  labor  in  the  town  where  the  application  is  made. 

2.  The  previous  application  to  the  commissioners. 

:\.  That  the  application  has  been  presented  in  good  faith. 
■I.  That  the  highway  commissioners  have  not  laid  out    such 
highway. 
J  tition  and  verification  may  be  in  the  following  form: 
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FORM    \  *>.  my. 
Application    for   Appointment    of    (OBHiiHiunm. 


In  the  Matter 
of  the 

Application  of  L    M,   u>  lay  out  (alter 
or    discontinue)    a    highway    in    the 

town    of ,    and    the 

assessment  of  damages  therefor. 


The  petition  of  L.  M*.  of  the  town  of  ,»<»«**.*.,  in  aaid  county, 

respectfully  shows  that  your  petitioner  is  a  person  liable  to  be  assessed 
for  highway  labor  in  th«  town  of  *.  **  **  .*  *.**** .  ....  said  county;  that  on 

the    ... day  of  ..*.,* .,  19*...,  he  presented  an  application  in 

writing  to  the  commissioners  of  highways  of  said  town  as  follows:  (In- 
sert copy  of  application  to  the  commissioners.)  That  said  application 
was  In  good  faith  made;  that  the  commissioners  of  highways  have  not 
laid  out  (altered  or  discontinued)  jiaid  highway  pursuant  to  section  80 
of  the  highway  law :  that  the  lands  have  not  been  dedicated  for  the  pur- 
pose of  such  highway  by  the  owners  thereof*  nor  have  such  lands  been 
released  by  such  owners  for  such  purpose. 

Wherefore,  your  petitioner  prays  that  three  commissioners  be  appoint- 
ed pursuant  to  section  S4  of  the  Highway  Law,  to  determine  upon  the 
necessity  of  the  proposed  highway  (or  altering  or  discontinuing  the  said 
highway),  and  to  assess  the  damages  by  reason  of  laying  out  and  open- 
ing (or  altering  or  discontinuing)  such  highway. 

Dated  this  day  of  . .„.. IS 

L.  M 
STATE  OP  NEW  YORK,  )        , 

nty  of ;■"'* 

It.  Iff.,  being  duly  sworn,  says  he  has  read  the  foregoing  petition  by 
him  subscribed,  and  that  the  same  is  true  to  the  knowledge  of  deponent, 
«SC*f*f  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true* 

L»  M* 
Subscribed  and  sworn  to  before  me, 

I  this  ....  day  of  1&  ^ 
Justice  of  the  Peace. 
Undertaking  and  expenses,— Since  189  4,  the  applicant  has 
required  to  give  an  undertaking  to  pay  the  compensation  and 
expenses  of  the  commissioners.  It  Is  insufficient  unless  ap- 
proved by  the  judge  before  whom  the  proceeding  is  instituted. 
Matter  of  Fanning,  26  App.  Div.  627;  50  N,  Y,  Supp.  112(5. 
The  intent  of  the  section  is,  if  the  proposed  improvement  should 
be  carried  out,  the  town  shall  pay  the  costs  and  expenses,  but 
if  the  determination  i-  adverse  Hie  expenses  shall  be  borne  by 
the  applicant.  Tims  in  Matter  of  Miller,  9  App.  Div.  260,  41 
N-  Y.  Supp,  581,  it  was  held  unless  there  is  a  valid  assess- 
ment of  damages,  the  town  cannot  he  made  responsible  for  the 
fees  of  the  commissioner^  no  matter  what  may  have  prevented 
the  carrying  out  of  the  proposed  improvement.     The  limit  of 
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the  sum  chargeable  to  the  applicant  is  $50,  and  where  this 
amount  has  been  paid  as  costs  of  the  adverse  party,  the  appli- 
cant cannot  be  compelled  to  pay  the  compensation  of  the  com- 
missioners. Patton  v.  Miller,  28  App.  Div.  517;  51  N.  Y. 
Supp.  202. 

Form  of  undertaking.— The  undertaking  may  be  in  the  follow- 
ing form: 

FORM  NO.  61. 
Undertaking  to  Pay  Expenses  of  Commissioners  of  Assessmest. 

Whereas  L.  M.,  of  the  town  of in  the  county  of 

has  on  this   day  of  19 applied  to  the  county 

judge  (or  special  county  judge)  of  the  county  of ,  in  pur- 
suance of  fi  83  of  the  Highway  Law,  for  the  appointment  of  commission- 
ers to  determine  upon  the  necessity  of  laying  out  a  proposed  highway 
(or  altering  a  highway)  (  or  to  determine  the  uselessness  of  a  highway 
proposed  to  be  discontinued),  and  to  assess  the  damages  by  reason 
thereof;  now,  therefore  we,  the  said  L.  M.,  as  principal,  and  A.  B.  and 

C.  D.,  of  the  town  of ,  his  sureties,  do  hereby,  pursuant  to 

fi  83  of  the  Highway  Law,  jointly  and  severally  undertake,  that  if  the 
commissioners  appointed  determine  that  the  proposed  highway  (or  *** 
teration)  is  not  necessary  (or  that  the  highway  proposed  to  be  discon- 
tinued Is  not  useless),  we  will  pay  to  the  said  commissioners  their  com- 
pensation at  the  rate  of  four  dollars  per  day  for  each  day  necessarily 
spent  and  all  costs  and  expenses  necessarily  incurred  in  the  perform" 
ance  of  their  duties,  not  exceeding  in  the  aggregate  the  sum  of  fifty 
dollars. 

Dated  this day  of  ,  19.... 

L.  M. 

a.  a 

Acknowledgment.  C.  D. 


:}« 


STATE  OP  NEW  YORK, 
County   of 
Town  of   .. 

On  this day  of ,  19 before  me,  the  subscriber, 

personally  appeared  L.  M.,  A.  B.  and  C.  D.,  to  me  personally  known  to 
be  the  same  persons  mentioned  in,  and  who  executed  the  foregoing 
undertaking,  and  severally  acknowledged  that  they  executed  the  same. 

G.  H., 
Justice  of  the  Peace. 

JUSTIFICATION  OF  SURETIES 

STATE  OF  NEW  YORK,     ) 

County  of   f  ■"•" 

A.  B.  and  C.  D.,  the  sureties  mentioned  in  the  foregoing  undertaking, 
being  severally  dully  sworn,  each  for  himself  says,  that  he  is  a  resident 

and  freeholder  (or  householder)  within  this  State,  and  is  worth  

dollars  over  and  above  all  debts  and  liabilities  which  he  owes  or  has 
incurred,  and  exclusive  of  property  exempt  by  law  from  Jevy  and  sale 
on  execution. 

A.  B., 
C.  D. 
Subscribed  and  sworn  to  before  me, 

this  *-•  **         ..-..,  19.... 

-  w_ 

■•ce. 


} 


APPROVAL  BY  JUDGE 

I  hereby  approve  of  the  foregoing  undertaking,  and  of  the  sufficiency 
of  the  sureties  therein  named, 

E.  F.  County  Judge  (or  Special  County  Judge). 


§  84,  Appointment  of  commissioners  and  their  duties. — Upon 
the  presentation  of  such  petition,  the  county  judge  or  special 
county  judge  must  appoint  three  disinterested  freeholders,  who 
shall  not  be  named  by  any  person  interested  in  the  proceedings, 
who  shall  be  residents  of  the  county,  but  not    of    the    town 
"wherein  the  high  way  is  located,  and  who  shall  not  be  related  by 
consanguinity  nr  affinity  within  the  sixth  degree,  to  the  appli< 
cant  or  to  any  person  interested  in  the  proceeding  or  to  the 
owner  of  any  lands,  to  be  taken  or  affected  by  the  laying  out, 
alteration  or  discontinuance  of  a  highway,  as  commissioners  to 
determine  the  questions  mentioned  in  the  last  section.     They 
shall  take  the  constitutional  oath  of  office,  and  appoint  a  time 
end  place  at  which  they  shall  all  meet  to  hear  the  commissioners 
of  highways  of  the  town  where  snch  highway  is  situated,  and 
others  interested  therein.     They  shall  personally  examine  the 
highway  described  in  the  application,  hear  any  reasons  that  may 
be  offered  for  or  against  the  laying  out,  altering  or  discontinu- 
ing of  the  highway,  and  assess  all  damages  by  reason  thereof. 
They  may  adjourn  the  proceedings  before  them  from  time  to 
time,  issue  subpoenas  and  administer  oaths  in  such  proceedings, 
and  they  shall  keep  minute*  of  their    proceedings,  and    shall 
reduce  to  writing  all  oral  evidence  given  before  them  upon  the 
subject  of  the  assessment  of  damages,     They  shall  make  dupli- 
cate certificates  of  their  decision,  and  shall  file  one  in  the  town 
clerk's  office  of  the  town,  and  the  other,  with  such  minutes  and 
nee,  in  the  county  clerk's  office  of  the  county  in  which  the 
highway  nr  proposed  highway  is  located,     (Amended    by   L. 
1,  chap.  353,  in  effect  April  10,  1904.) 
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Amendment  ef  section.— The  amendment  of  1904  merely  con- 
forms the  section  to  the  amendment  made  to  §  83,  authorising 
the  county  judge  or  special  county  judge  to  entertain  the  appli- 
cation. 

Form  of  order  of  appointment. — The  order  appointing  the  com- 
missioners may  be  in  the  following  form: 

FORM   NO.  62. 
Order   Appointing   Commissioner*. 

(Title  as  in  Form  No.  «0.) 

On  reading  and  filing  the  petition  of  L.  M.,  of  the  town  of " 

in  said  county,  dated  the   day  of  19 praying-  -** 

for  three  commissioners  to  be  appointed,  pursuant  to  section  84  of  ths»  -^*e 
Highway  Law,  to  certify  as  to  the  necessity  of  laying  out  and  openings  -^* 
(altering  or  discontinuing)  a  highway  beginning  (insert  the  description.  -a*"31' 
and  to  assess  the  damages  by  reason  of  laying  out  (altering  or  discon-  *-  -*1" 
tinuing)  such  highway. 

It   is   hereby  ordered   that  S.   S.,   Q.   G.   and  J.   J.,    of  the  town  or  ^^V 

,  said  county,  be,  and  they  are  hereby  appointed  as  sucfc*  ^h 

commissioners'. 

Service  of  notice  of  appointment. — The  applicant  should  serr^^"-'e 
the  following  notice,  together  with  a  copy  of  the  order  appoint  ^** 
ing  them,  on  the  persons  appointed  commissioners  by  the  court       -; 

FORM  NO.  03. 
Notice  to  Commissioners  of  Tkelr  Appointment. 

To  S.  S.,  G.  G.  and  J.  J.: 

Take  notice,  that  you  and  each  of  you  have  been  duly  appointed  com-       ~~ 
missloners,  by  an  order  of  the  county  court,  a  copy  of  which  is  hereto     *-"* 
annexed,  and  you  are  hereby  required  to  fix  a  time  and  place  at  which 
you  will  all  meet  to  hear  the  commissioners  of  highways  and  all  other 
persons  Interested  in  the  highway  mentioned  in  the  said  order. 

Dated  this  day  of  ,  19.... 

L.  M. 

Oath  of  commissioners. — Before  entering  upon  their  duties 
such  commissioners  must  each  take  the  following  oath: 

FORM  NO.  63a. 
Oath  of  Commissioners. 

"I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  constitution 
of  the  United  States,  and  the  constitution  of  the  State  of  New  YorK 
and  that  I  will  faithfully  discharge  the  duties  of  the  (Office  of  com- 
missioners to  lay  out,  alter  or  discontinue  a  highway  (as  the  case  may 
be)  according  to  the  best  of  my  ability." 

The  taking  of  such  oath  is  necessary  to  give  the  commission- 
ers jurisdiction,  and  the  parties  to  the  proceeding  have  no  right 
to  waive  such  an  omission  because  the  whole  town  has  an 
interest  in  the  proceeding.     People  v.  O'Connor,  46  Barb. 
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Place  of  meeting. — The  bearing  may  be  had  at  any  plaoe  iu 
the  town  where  the  highway  or  proposed  highway  is  located, 
but  it  ie  usual  for  the  commissioners  to  meet  m  near  to  where 
the  highways  proposed  to  be  laid  out  or  discontinued  are  located, 
as  possible.     Hatter  of  Coe,  10  Misc.  549,  551*  44  N.  Y*  Supp. 

no. 

Proceedings  of  commissioners, — Such  commissioners  must  ap- 
point a  time  and  place  at  which  they  will  all  meet  lo  hear  the 
commissioners  of  highways  of  the  town  where  such  highway  is 
stuated  and  other  persons  interested  in  the  highway*  Owners 
of  land  affected  by  the  discontinuance  of  a  highway,  although 
their  land  does  not  abut  are  entitled  to  be  heard  in  opposition 
to  a  proceeding  for  discontinuance.  Matter  of  Coe,  19  Misc, 
540;  44  N,  Y.  Supp.  010.  Such  meeting  shall  not  occur  until 
at  least  eight  days  after  their  appointment.  A  meeting  at 
which  only  two  of  such  commissioners  attend  ifl  a  legal  meeting^ 
The  commissioners  must  personally  examine  the  highway  de- 
scribed in  the  application  and  hear  any  reasons  that  may  be 
offered  for  or  against  the  laying  out,  altering  or  discontinuing 
of  such  highway  and  assess  all  damages  by  reason  thereof. 
They  may  adjourn  the  proceedings  before  them,  from  time  to 
time,  (Matter  of  Newland  Ave.  15  N.  Y.  Supp.  63;  S8  St,  Rep. 
796),  and  issue  subpoenas  and  administer  oaths  in  such  proceed- 
ings,    (Code  Civ.  Pro.  §§  854-862.) 

The  subpoena  may  be  in  the  following  form: 

FORM    MO.    «  i. 
Snbporna    of  Wltm-ii    Before   *  nmn*im*U*nrrm. 

*Tbe  People  of  the  State  of  New  York  to  I*  L.  and  O,  O.; 

Yora  and  each  of  you  are  hereby  commanded  to  be  and  appear  before 

urn,  commissioners  appointed  by   the  county  court  of  . .....   county, 

at  the   *».«..». r  in  the  town  of ..,  on  the  ....   day  of 

.*«•••»«,  19...,,  at  o'clock  in  the  *..- . noon,  to  testify  and 

tve  evidence  in  the  matter  of  laying  out  (altering  or  discontinuing)  a 

highway  an<]  assessing  the  damages  therefor,  In  the  town  of 

then  and  there  to  be  heard  and  determined. 

Dated  this  day  of  ,..._ 19,,.. 

A.  A., 

B.  B.> 
D.  D.H 

Com  m  isaton  ers. 

The  following  oath  should  be  administered  to  witnesses: 


FORM    NO.    03, 
Oath    lo   WHtifftflf**. 

fcou  do  solemnly  6 wear  tbrU  the  evidence  you  shall  give  touching  the 

necessity  of  laying  out  (altering  or  discontinuing)  the  highway  in  r?uee- 


164 


Highway  Manual  of  New  Yoek. 


lion,  and  assessing  the  damages  therefor  lor  as  the  case  may  be),  shall 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth,  so  help  yotr 
God. 

Such  commissioners  must  keep  minutes  of  their  proceedings 

and  reduce  to  writing  all  oral  evidence  given  before  them  ^ 
the  subject  of  the  assessment  of  damage?.  The  statute 
not  contemplate  that  commissioners  appointed  in  aueh  proceed- 
ings shall  be  governed  by  technical  rulrs  of  evidence  applied  in 
courts  of  record.  Matter  of  Pugh,  22  Misc.  4:3;  40  X.  W  Stipp- 
398,  They  must  make  duplicate  certificates  of  their  dc< : 
and  file  one  in  the  town  clerk's  office  of  the  town.  The  oilier 
certificate ,  together  with  the  minutes  and  evidence  taken  bj 
them,  must  be  filed  in  the  county  clerk's  office  of  the  comity  m 
which  the  highway  or  proposed  highway  is  located.  (For  form 
of  certificate,  see  iorm  No.  R8,)  Each  commission er  is  entitled 
to  four  dollars  and  his  necessary  expenses  for  each  day  he  k 
necessarily  employed  as  such  commissioner.     (H*  L.,  §§  84, 92.) 

§  85.  Notice  of  meeting.— The  applicant  shall  cause,  at  least 
eight  days  previous,  written  or  printed  notice  to  l>e  posted  up 
in  not  less  than  three  public  places  in  the  town  specifying,  as 
iiear  as  may  he,  the  highway  proposed  to  be  laid  out,  altered 
or  discontinued,  the  tracts  or  parcels  of  land  through  which  U 
runs,  and  the  time  and  place  of  the  meeting  of   the   couimU 
si  oners  appointed  by  the  county  court  to  examine  the  highway 
as  mentioned  in  the  last  section.     Such  notice  shall  also,  in  like 
time,  be  personally  served  on  the  owner  and  occupant  of  the 
land,  if  they  reside  in  the  town,  or  by  leaving  the  same  at  their 
residence  with  a  person  of  mature  agej  if  they  do  not  reside  in 
the  same  town,  or  service  can  not  be  made,  a  copy  of  such  notice 
shall  be  mailed  to  such  owner  and  occupant,  if  their  post  office 
address  is  known  to  the  applicant  or  ascertainable  by  him  upon 
reasonable  inquiry. 


Neceaiity  of  notice. — Notice  is  necessary  to  give  the  oommia* 
sioners  jurisdiction  to  act;  and  an  order  laying  out  a  road  with* 
out  the  notice  is  void  for  want  of  jurisdiction,  (People  ex  reb 
Odle  r.  Kniskern,  54  X.  Y.  53:  People  ex  rel  Wells  v.  Brown, 
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47  Hunv  459.)  The  failure  to  serve  a  notiou  upon  the  owners  of 
lands  through  which  a  proposed  highway  is  to  be  laid  out  is 
fatal  to  tlit-  proceedings,  so  far  as  the  property  of  such  owners 
and  occupants  i^  concerned.  People  ex  rcl.  Smith  v.  Allen,  37 
App.  i>iv.  248;  55  X.  \\  Supp.  1057. 

Such  notice  must  specify,  as  near  as  possible,  the  highway 
proposed  to  be  laid  out,  altered  or  discontinued,  and  the  tracts 
or  parcels  of  land  through  which  it  runs,  and  the  time  and  place 
of  the  meeting  of  the  commissioners  appointed  to  examine  the 
highway-  The  notice  need  not  specify  courses  and  distances. 
It  should  give  the  termini  and  general  route  of  the  proposed 
road.  The  notice  is  not  vitiated  because  erroneously  stating 
that  some  of  the  lands  were  unimproved.  Snyder  v.  Trump- 
dour,  38  ft  Y,  355. 

Want  of  notice  is  an  irregularity  which  may  he  made  the 
ground  of  a  writ  of  certiorari  to  review  the  action  of  commis- 
sioners ib  laying  out  a  highway.  People  ex  rel.  Scrafford  v. 
Stedman,  57  Hun.  280. 


Form  of  notice. — The  notice  may  be  in  the  following  form : 

FORM    NO.   410. 
Notice   of    Meeflnir   of    (  ommliilODrrR. 

NoHce  la  hereby  given  that  the  undersigned  has  made  application  to 

the   commissioner*  of  highways  of  the  town   of   . ..,   in   the 

county  of ..,  for  the  laying  out  (altering  or  discontinuing) 

of  a  highway  in  said  town,  commencing  (here  insert  description  as  in 
application)  which  proposed  highway  (or  alteration)  will  pass  through 
the  lands  of  (describe  who),  and  by  an  order  of  the  county  court  dated 
the  day  of  ., . 19 &  S.,  G.  G.  and  J*  J.  were  ap- 
pointed commissioners  to  certify  a*  to  the  necessity  of  said  proposed 
highway  (alteration  or  discontinuance),  and  to  assess  the  damages  by 
reason  of  the  laying  out  and  opening  (alteration  or  discontinuance)  of 

such  highway;  and  that  said  commissioners  will  all  meet  at   

In  said  town,  on  the  .♦..,,  day  of  19 — .  at  o'clock 

In  the  .,.....,  noon,  to  examine  the  proposed  highway  (or  the  highway) 
and  hear  the  commissioners  of  highways  and  all  others  Interested  there- 
in, and  to  assess  the  damages  if  such  highway  be  determined  to  be 
necessary  (or  Is  altered  or  discontinued). 

Dated  this day  of  ,....*.<*..*«»**,  19,... 

L.   M 

Form  of  affidavit  of  lervice. — The  following  affidavit  of  serv- 
ice should  be  made: 

FOR M    NO.    07. 
\fflitftvlt   off  Service  of  Notice. 

STATE  OF  NEW  YORK,    1 

County  of j 

L.  M.f  being  duly  sworn,  says  that  he  caused  notices  in  writing,  of 
whirh  the  within  is  a  copy,  to  be  posted  up  at  ... .,  at 
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and    ,  three  public  places  in  the  town  of   ,  said 

county,  on  the  day  of 19 and  that  he  served  a  like 

notice  on  (name  all  the  owners  and  occupants  of  the  lands  through 
which  the  highway  Is  proposed  to  be  laid  out,  (altered  or  discontinued) 

on  the  day  of  ,  19 — ,  by  (state  how  served),  and 

that  said  notices  were  posted  at  the  respective  places,  and  served  on  the 
respective  persons  herein  named,  at  least  eight  days  before  the  time 
specified  therein  for  the  meeting  of  said  commissioners. 

Subscribed  and  sworn  to  before  me,  1 

this  day  of  19 j 

G.  H., 
Justice  of  the  Peace. 

§  86.  Decision  of  commissioners  in  favor  of  application. — If  a 

majority  of  the  commissioners  appointed  by  the  county  court 
shall  determine  that  the  highway  or  alteration  applied  for  is 
necessary,  or  that  the  highway  proposed  to  be  discontinued  is 
useless,  they  shall  assess  all  damages  which  may  be  required  to 
be  assessed  by  reason  thereof  and  make  duplicate  certificates  to 
that  effect.  If  the  petition  is  for  the  laying  out  of  a  highway, 
the  commissioners  shall  also  include  in  their  certificates  what 
the  probable  cost  would  be  of  laying  out  and  completing  the 
proposed  highway,  in  their  opinion,  based  upon  the  evidence 
given  before  them  on  the  hearings.  (Amended  by  L.  1901, 
chap.  441,  in  effect  April  20,  1901.) 

Amendment  of  section. — The  amendment  of  1901  added  the 
last  sentence  requiring  a  statement  of  the  probable  cost  to  be 
inserted  in  the  certificate. 

Damages. — The  damages  must  be  presumed  to  be  coextensive 
with  the  use  to  which  the  highway  is  to  be  put.  Griffin  v. 
Martin,  7  Barb.  2^7.  They  are  in  the  judgment  of  the  com- 
missioners, and  their  award  will  not  be  set  aside  as  against  the 
weight  of  evidence.  Matter  of  Pugh,  22  Misc.  43;  matter  of 
Whitestown,  24  Misc.  150.  The  measure  of  damages  is  the 
present  market  value  of  the  property.  Master  of  William 
street,  19  Wend,  678.  In  assessing  the  damages  the  commis- 
sioners should  determine  the  effect  of  the  proposed  change  upon 
the  market  value  of  the  property,  the  market  value  of  the  prem- 
ises before  the  change  and  what  their  market  value  will  be  after 
the  change.  The  question  is  not  what  estimate  the  owner 
places  upon  the  lands,  but  what  their  real  worth  is  in  the  judg- 
ment of  honest,  competent  and   disinterested    men.     (In    the 
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matter  of  Furman  street,  17  Wend,,  649.)  In  estimating  the 
damages  to  be  assessed,  the  value  of  the  land  taken  is  nut  re- 
stricted to  its  agricultural  or  productive  qualities-  Every  pur- 
pose for  which  the  property  might  be  used  should  be  considered 
and  the  compensation  made  should  equal  the  damage  sustained. 
Remote,  contingent  or  speculative  damages  should  not  be  con- 
sidered by  the  commission  era,  but  they  are  not  confined  in  mak- 
ing their  appraisal  to  the  actual  value  of  the  land  to  be  taken, 
but  may  consider  how  the  laying  out  and  opening  of  the  road 
will  affect  the  remainder  of  the  owner's  land.  If  the  remainder 
is  left  in  an  inconvenient  and  unmarketable  shape,  that  fact 
may  be  considered  in  determining  the  compensation,  (Albany 
Northern  R.  R.  Co,  v,  Lansing,  16  Barb,,  68.)  If  the  claims 
of  title  to  lands  damaged  are  conflicting,  damages  may  be 
awarded  to  "owners  unknown/*  Matter  of  Eleventh  Ave.  49 
How.  Pr.  208.  Where  an  award  was  made  to  the  husband  of 
an  owner,  the  proceeding  was  not  invalidated.  Mitchell  v. 
White  Plains,  16  N.  Y.  Supp,  828.  The  proper  method  is  of 
course  to  insert  in  the  certificate  the  names  of  the  property 
owners  and  the  amount  of  damages  awarded  to  each ;  but  if  the 
property  owners  are  merely  described  without  being  named,  it 
has  been  held  sufficient*  Granger  v.  Syracuse,  38  How,  Pr, 
308.  An  offer  to  release  which  was  not  accepted  does  not 
justify  the  commissioners  in  awarding  merely  nominal  damages. 
Matter  of  Terrace,  15  N,  Y.  Supp.  775,  Where  the  property 
is  leased,  separate  awards  should  be  made  to  both  lessor  and 
lrs^ee,  but  if  lessor  is  awarded  the  entire  sum,  the  lessee  may 
recover  of  the  lessor  his  proportionate  share.  Content  v.  Cat- 
En,  2  Sand,  Ch,  485.  The  value  of  a  leasehold  interest  and 
the  damage?  to  be  awarded  must  depend  upon  the  location  and 
brcameaa  facilities  of  the  property  and  the  state  of  trade  in  the 
vicinity.     Matter  of  Commissioners,  54  Hun,  313, 

Determination  of  commissioners — The  determination  of  the 
pommissioners  must  be  confined  to  the  highways  applied  for, 
but  they  are  not  limited  to  the  precise  route  specified  in  the 
application.  They  may  make  such  variations  as  they  deem 
proper.  The  general  course  of  the  road,  however,  must  be  pre- 
served In  the  assessment  of  damages  the  benefits  derived 
from  the  exclusive  use  of  lands  reverted  by  reason  of  the  dis- 
continuance of  another  highway  through  other  portions  of  the 
same  person's  land,  must  be  deducted,     §  87,  post. 

To  authorize  the  discontinuance  of  a  highway,  the  weight  of 
evidence  must  show  and  the  commissioners  must  find  that  it  is 
useless;  but  a  finding  that  it  is  not  necessary,  or  that  a  proposed 
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Dew  road  would  be  better  is  sufficient.  Matter  of  Coe>  19  ilk. 
549;  44  K  Y.  Supp.  910. 

The  certificate  which  the  commissioners  are  required  to  make 
will  sufficiently  conform  to  the  statute,  if,  in  the  description  of 
the  highway,  a  single  line  U  given  with  the  courses  and  dis- 
tances. Inasmuch  as  the  highway  is  required  to  be  three  rods 
in  width,  an  order  laying  out  a  road  is  sufficiently  explicit  if  it 
specifies  the  central  line.  The  certificate  of  the  commissioners 
will  be  sufficient  if  it  state  where  the  highway  commences  and 
where  it  end*,  and  its  route  by  courses  and  distances.  It  is 
advisable,  however,  that  all  the  bounds  and  width,  as  well  as 
the  courses,  be  particularly  stated,  to  avoid  uncertainty  and 
controversy.  The  certificate  must  be  made  in  duplicate,  one  of 
which  must  be  filed  in  the  town  clerk's  office  and  the  other  with 
the  minutes  and  evidence  taken  by  the  commissioners  in  the 
county  clerk's  office-     §  84,  ante. 

Form  of  Certificate. — The  certificate  may  be  in  the  following 
form; 

FORM   NO.   01*. 
Certificate  or  Declslom  of  ComnlMlOB*in   la   Fivor  of  Application. 

The  undersigned,  hy  an  order  of  the  county  court  of +,  county, 

cfated  the    ,...,  day  of 19 on  the  application  of  L 

having  been  appointed  commissioners  to  certify  as  to  the  necessity  of 
laying  out  and  opening  (altering  or  discontinuing)   a   highway  In  the 
town  of  — .......  — .  In  said  county,  beginning  <  describe  highway  as 

!n  the  application)  which  proposed  highway  (or  highway)  crosses  the 
Irnds  of  (name  the  persons)  and  to  assess-  the  damages  to  be  caused 
thereby;  now,  therefore,  we,  the  said  commissioners,  having  given  due 
notice  of  the  time  and  place  at  which  we  would  meet,  and  all  having 

met  at in  said  town  on  the    ,■    day  of  *. 

IS, . .  „  pursuant  to  such  notice,  and  having  taken  the  constitutional  oath 
of  office,  and  on  proof  of  the  service  and  posting  of  the  notices  by  the 
applicant,  pursuant  to  section  85  of  the  highway  law,  having  viewed  the 
proposed  highway  {or  alteration  or  highway  proposed  to  be  discontin- 
ued) and  the  lands  through  which  It  is  proposed  to  be  laid  out  and 
opened  (altered  or  discontinued)  and  having  heard  all  the  allegations  of 
the  commissioners  of  highways  and  the  parties  Interested  therein,  and 
the  evidence  of  all  the  witnesses  producedl  do  thereupon  certify,  that  in 
our  opinion  it  Is  necessary  and  proper  tha,t  the  highway  be  laid  out  and 
opened  (altered  or  discontinued)  pursuant  to  the  said  application  of  1* 

M.,  dated  the day  of ..,  M — ;  and  we  have  asses^d 

the  damages  required  to  be  assessed  by  reason  of  laying  out  and  open* 
ing  (altering  or  discontinuing)  ruch  highway  as  follows: 

The  damages  of  N.  N.  at  t,. ;  the  damages  of  W.  W,  at  I 

Dated  this  ..,»*.  day  of 1&>... 

S,  8., 

J.  J., 

Commissioners. 

§  87.  Damages  in  certain  cases,  how  estimated. — The  owner 
of  lands  within  the  bounds  of  a  highway  discontinued  may  in- 
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close  the  same  and  have    the    exclusive    use   thereof,  and  the 
benefits  resulting  therefrom  may  be  deducted  in  the  assessment 
of  damage  caused  by  the  laying  out  of  a  highway  through  hi? 
other  lands  in  place  of  the  discontinued  highway. 
See  notes  to  preceding  section, 

§  83,  Decision  of  commissioners  denying  application. — If  a 
majority  of  the  ecmmfeakmerB  appointed  by  county  court  shall 
determine  that  the  proposed  highway  or  alteration  is  not  neces- 
sary, or  that  the  highway  proposed  to  be  discontinued  is  not 
useless  they  shall  make  duplicate  certificates  to  that  effect. 
The  costs  and  expense?  necessarily  incurred  by  such  commis- 
sioners in  the  proceedings  shall  be  indorsed  upon  such  duplicate 
certificates,  and  upon  a  confirmation  of  such  decision  and  of  the 
amount  of  such  costs  and  expenses  by  the  county  court,  such 
a  and  expenses  not  exceeding  fifty  dollars  shall  be  payable 
by  the  applicants.     (Amended  by  L  18^4,  chap.  334.) 

Amendment  of  section,— The  amendment  of  1894  added  the 

last  sent  once, 

Certificate;  form. — The  commissioners  must  make  duplicate 
certificates  of  their  decision,  one  of  which  must  be  filed  in  the 
town  clerk1*  office,  and  the  other  with  the  minutes  and  evidence 
taken  by  them  in  the  county  clerk's  office.  Such  certificate 
may  be  in  the  following  form: 

FORM   X<K  60, 
Certiorate  of  Decision  of  romminnioiim  Deayfms  Application, 

The  undersigned,  by  an  ord*r  of  the  county  court  of  

county,  dated  the  .*,...  day  of 19.,.,,  on  the  application 

of  L»,  M-,  having  been  appointed  commissioner*  to  certify  as  to  the 
necessity  of  laying  out  and  opening  {altering  or  discontinuing)  a  high- 
way In  the  town  of   .,,,-. in  said  county,    beginning  (describe 

highway  as  in  the  application)  which  proposed  highway  {or  highway) 
crosses  the  lands  of  {name  the  persons)  and  to  assess  the  damages  to  be 
caused  thereby;  now,  therefore*  we,  the  said  commissioners,  having  glv- 
•8)  due  notice  of  the  time  and  place  at  which  we  would  meet,  and  all 

having  met  at  ..,♦.♦..,. in  sold  town  on  the  .. day  or .....,., 

If..,.,  pursuant  to  auch  notice,  and  having  taken  the  constitutional  oath 
of  office,  and  on  proof  of  the  service  and  posting  of  the  notices  by  the 
applicant,  pursuant  to  Motion  85  of  the  highway  law,  having  viewed  the 
proposed  highway  (or  alteration  or  highway  proposed  to  be  dlseoniln- 
and  the  lands  through   which   It   is   proposed   to  be  laid   out  and 
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opened  (altered  or  discontinued)  and  having  beard  all  the-  allegations 
the-  commissioners  of  highways  and  the  parties  interested  therein,  and 
the  evidence  of  nil  the  witnesses  produced,  do  thereupon  certify,  that  tn 
our  opinion  such  highhway,  or  ft  Iteration  or  discontinuance,  is  unneces- 
sary and  improper  and  should  not  be  laid  out  (or  should  not  be  made, 
or  euch  highway  should  not  be  discontinued)* 
Dated  this ..  day  of  ....,  19..,. 

s.  s., 

O.  G., 
J.  J.* 

Comm  fssi  on  e  rs» 

Costs  and  expenses. — The  liability  of  an  unsuccessful  appli- 
cant cannot  exceed  $50?  and  where  an  applicant  has  paid  that 
amount  as  costs  to  the  adverse  party,  the  commissioners  banart 
recover  their  per  diem  fees  of  him.  Patton  v.  Miller,  28  App. 
Div,  517;  51  N.  Y.  Supp,  202.  An  undertaking  must  be  given 
by  the  applicant  to  secure  his  liability  for  such  costs  and  ei- 
peases.     §  83,  ante. 

§  89.  Motion  to  confirm,  vacate  or  modify, — Within  thirty 
days  after  the  decision  of  the  commissioners  shall  have  been 
filed  in  the  town  clerk's  office,  any  person  interested  in  the  pro* 
ceeding  may  apply  to  the  court  if  in  session  or  to  the  coufltj 
judge  or  special  county  judge,  appointing  the  commissioners  for 
an  order  confirming,  vacating  or  modifying  their  deciaion,  arid 
such  court  or  judge  may  confirm,  vacate  or  modify  such  de- 
cision. If  the  decision  be  vacated,  the  court  or  judge  may 
order  another  hearing  of  the  matter  before  the  same  or  other 
commissioners.  If  no  such  motion  is  made,  the  decision  of  the 
commissioners  shall  be  deemed  final.  Such  motion  shall  be 
brought  on  upon  the  service  of  papers  upon  adverse  parties  in 
the  proceeding,  according  to  the  usual  practice  of  the  court  in 
actions  and  special  proceedings  pending  therein;  and  the  deci- 
sion of  the  county  court  or  judge  shall  be  final,  excepting  that 
a  new  hearing  may  be  ordered  as  herein  provided,  and  except- 
ing that  any  such  decision  may  be  reviewed  on  appeal  upon 
questions  affecting  jurisdiction,  and  rulings  and  exceptions  made 
and  taken  upon  the  hearing  before  the  commissioners.  If  the 
final  decision  be  adverse  to  the  applicant,  no  other  application 
for  laying  out,  altering  or  discontinuing  the  same  highway  shall 
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be  made  within  two  years.  (Amended  by  L.  1895,  chap.  716; 
L  1899,  chap.  703  and  L,  1904,  chap.  353,  in  effect  April  lti, 
1904). 

Amendments  of  section.— The  amendment  of   1904  merely 

amended  the  section  to  conform  to  the  amendment  made  to 
§  83  allowing  the  application  to  be  made  to  the  county  judge 
or  special  county  judge  instead  of  the  county  court. 

Who  may  make  motion, — A  resident  taxpayer  liable  to  assess- 
ment in  the  town  for  highway  labor  is  a  a person  iute rested  in 
the  proceeding"  within  the  meaning  of  this  section,  and  may 
make  the  motion  to  confirm,  vacate  or  modify  the  decision  of 
the  commissioners.  Matter  of  Coe,  19  Misc.  549,  550;  44  N* 
Y.  Supp*  910;  People  ex  reL  Ridgway  v.  Cortelyou,  36  Barb. 
164;  People  ex  rel  Banner  v.  Temple",  27  Hun.  i28. 

When  motion  to  be  made. — The  purpose  of  this  section  was  to 
allow  interested  parties  who  desired  to  apply  to  the  court  for 
an  order  vacating  or  modifying  the  decision  of  the  commission- 
ers the  period  of  thirty  days  within  which  to  institute  the  ap- 
plication or  motion.  It  does  not  require  the  application  or 
motion  to  be  actually  heard  within  that  time.  Matter  of  Glen- 
side  Woolen  Milk,  92  Hun.  188;  88  N.  Y.  Supp.  593. 

Form  of  notice  of  motion  to  confirm  decision. — The  notice  of 
motion  may  be  in  the  following  form: 

FORM    \«.    TO. 

Notice   of   Motion    to   Coolnu    Decision. 

COUNTY  COURT.—. .COUNTY. 

In  the  Mailer  of  the  Application  of  L.  M.  to  I*ay  Out  (Alter  or  Discon- 
tinue) a  Highway  in  the  Town  of  .................  and  the  Assessment 

of  Damages  Therefor. 
Ta  X.  M.  and  W,  W.; 
Take   no  Lice    that   an    application    will  be  tnade   to   this    court   at    a 

term  thereof,  to  he  held  at  the  ........  —  In  the  ........*... 

of  , — ,  on  the  day  of  19 for 

an  order  confirming  the  decision  of  the  commissioners  in  the  above  en* 

Mtled  matter,  which  decision  in  dated   the   day  of 

19 and  for  such  other  and  further  relief  a.i  to  the  court  may  seem 

proper;  that  sail  application  will  he  made  upon  said  decision  and  upon 
the  affidavits  an  4  papers,  with  copies  of  which  you  are  herewith  served. 

Dated  this  day  of  .,  19.... 

L.    M. 

Powers  of  conrt  or  judge,— The  provision  of  the  constitution, 
Art.  L,  §  77  requiring  that  compensation  for  property  taken  for 
a  public  use  shall  be  ascertained  by  a  jury,  or  by  three  commis- 
sioners appointed  by  a  court  of  record,  precludes  the  court  or 
judge  from  modifying  the  decision  of  the  commissioners  as  to 
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the  amount  of  damages  awarded.  People  ex  rel.  Hanford  v. 
Thayer,  BB  Hun,  137,  140;  M  A\  1\  Supp.  592*  Noi-  can  the 
court  or  judge  modify  tlit-  decision  so  as  to  change  the  width  of 
the  highway  laid  out  by  the  commissioners.  Matter  of  Fe^iiey 
BO  Miae.  -72,  274,  The  court  or  judge  may  appoint  successive 
commissioners  until  satisfied  that  the  statute  has  been  complied 
with.  Schneider  v.  Rochester,  90  Hun.  171.  The  county 
court  cannotj  however,  arbitrarily  set  aside  an  award  made  bv 
commissioners,  unless  some  error  of  law  is-  plainly  manifest. 
The  commissioners  in  assessing  damages  are  to  be  guided  by 
tlu-ir  own  judgment,  as  they  view  the  premises  and  can  better 
estimate  the  amount  of  damages  sustained.  For  the  court  to 
arbitrarily  set  aside  their  award  would  be  to  usurp  the  function? 
conferred  upon  them  by  the  statute.  Matter  of  Carpenter,  11 
Misc.  60;  32  N.  Y.  Supp.  826;  Matter  of  Feeney,  20  Misc.  272; 
45  N.  Y.  Supp.  830. 

Form  of  order  confirming  decision. — If  the  county  court  eon- 
firm  the  decision  of  the  commissioners,  the  order  may  be  made 
in  the  following  form : 

FORM    \<k    Tl* 
Order  of  Court  Confirming  Dcctaiftft, 

At  a  term  of  the Couniy  Court,  held  at  the 

In  the of ,  on  the day  of ......  19... 

Present— Hon.  E+  E.,  county  judge. 

COUNTY  COURT,— ...COUNTY. 

In  the  Matter  of  the  Application  of  I*.  M.  to  Lay  Out  (Alter  or  Dfseea 

tlnue)  a  Highway  In  the  Town  of ......f(  and  the  Asaessmen 

of  Damages  Therefor, 

On  reading  and  filing  the  decision  of  the  com mtasJ oners,  5.  S..  G<  G 

and  J.  J.,. In  the  above  entiUed  matter*  dated  the  day  of  ..,.....♦♦. 

19 by  which  it  appears  (state  substance  of  decision),  with  proof  o^ 

due  service  upon  N.  N.  and  W.  W.  of  notice  of  this  application  an<5 
(slate  other  papers),  and  on  motion  of  A.  D+,  counsel  for  L.  U.w  after 
hearing  B.  B.,  counsel  for  N.  N.  and  W,  W,,  opposed,  and  on  reading 
(name  the  papers),  it  is  hereby  ordered  that  the  said  decision  be  and  tb^ 
same  Is  hereby  confirmed. 

B.  E.. 
County  Judge. 

Form  of  notice  of  motion  to  vacate  or  modify  decision, — If  the 
application  be  to  vacate  or  modify  the  decision  of  the  commis- 
sioners appointed  by  the  court,  the  following  notice  should  be 
served  on  the  adverse  parties  at  least  eight  days  before  motion 
is  made: 

FORM    WO.   72. 

Notice  of  MotflO*   to   V»e*te  or    Modify    Drrlwioii    of   ('oramliilonm. 

COUNTY  COURT—.. ... County. 

In  the  Matter  of  the  Application  of  L  M,  to  Lay  Out  (Alter  or  Discon- 
tinue) a  Highway  In  the  Town  of  .. — ,,„.,  and  the  Assessment 

of  damages  therefor. 


To  N,  M*  and  W*  W«: 

Take  notice  that  an  application  wlH  be  made  to  thtm  court  at  a  . 

term  thereof  to  be  held  at  the  in  the  *  of 

on  the  ..*..,  day  of  »««»■•»«. 19... t  for  an  order  vacating  (modifying 

or  correcting.  in  the  following  particulars  stating  them)  the  decision  or 
the  commissioners  In  the  above  entitled  matter,  which  decision  is  dated 
rhe  ..*«**  day  of  .................  19  -  *  *  F  with  coats  on  this  motion,  and 

such  further  relief  as  th«  court  may  deem  proper.  That  such  applica- 
tion will  be  made  upon  said  decision  and  the  affidavits  and  papers,  with 
copies  of  which  you  are  herewith  served. 

Dated  this  day  of  p.,,.,  19**.. 

L.  M. 

Form  of  order  vacating  or  modifying  decision  of  commission- 
ers*— If  the  court  vacate  or  modify  the  order  of  such  comniia- 
sioners  the  following  order  should  be  made  by  the  court: 

FORM  NO.  73. 
Order    Vacs  tins    or    Modify  four    Decision    of    Commliiloafn. 

At  a  term  of  the  ....,.....*.  County  Court*  held  at  the  in  the 

,..*,*..  of  ,,.........*..  on  the  .*....  day  of  .»»•**„,••„,,  19..,. 

Present— Hon.  E.  EL»  county  Judge. 
In  the  Matter  of  the  Application  of  L.  M,,  to  Lay  Out  <AJt«r  or  Discon- 
tinue) a  Highway  in  the  Town  of , M  and  the  Assessment 

of  Damages  therefor. 

On  reading  and  filing  the  decision  of  the  commissioners  S.  BL,  G.  G. 

and  J.  J*,  in  the  above  entitled  matter,  dated  the  ..*♦..  day  of  , 

19 hy  which  It  appears  (state  the  substance  of  decision),  with  proof 

of  due  aerrice  upon  N,  N*  and  W.  W.  of  notice  of  thlt  application  and 
(state  other  papers),  and  on  motion  of  A.  D.,  counsel  for  L.  M.,  after 
bearing  B.  B.,  counsel  for  N,  W.  and  W,  W,  opposed,  and  on  reading 
(name  the  paper*!,  it  is  hereby  ordered  that  the  eaid  decision  toe  and 
the  same  Is  hereby  vacated  (or  modified  or  corrected  aa  follows:  State 
how;  or  that  a  new  hearing  be  had  before  the  same  or  other  commis- 
sioners to  be  named  herein),  with  S costs  of  thi»  motion  to  

against  

B*  E„ 
County  Judge, 

If  the  decision  be  vacated,  the  court  may  order  another  hear- 
ing of  the  matter  before  the  same  or  other  commissioners.  §  89* 

Costs  on  motion* — Costa  of  a  motion  to  confirm*  vacate  or  mod- 
ify the  report  of  the  commissioners  may  be  allowed  in  the  dis- 
cretion of  the  court  or  judge,  not  exceeding  fifty  dollars*  §  152? 
post* 

Eight  to  Appeal  from  order* — The  provision  of  §  89  that  the 
decision  of  the  court  or  judge  "ahall  be  final"  is  to  make  the 
decision  conclusive  upon  the  questions  of  the  necessity  of  the 
proposed  highway  and  the  compensation  of  the  land  owner,  sub- 
ject however  to  the  limitation  that  the  court  has  jurisdiction. 
The  decision  is  therefore  appealable  only  on  questions  of  the 
power  and  jurisdiction  of  the  court  or  judge.  Matter  of  De 
Camp,  151  N.  Y.  557;  People  ex  rel  D.,  L,  &  W.  R  R.  Co.  v. 
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County  Court,  4  App,  Div.  542,  affd  152  K  T.  214.  The 
order  of  continuation  cannot  be  reviewed  by  certiorari*  Id* 
See  also  on  right  to  appeal  Matter  of  Barrett,  7  App.  Div, 
432 ;  44)  N.  Y.  Supp,  266;  matter  of  Taylor  and  Allen,  8  App, 
Div.  395;  40  N.  Y,  Supp,  839. 

Certiorari, — An  order  appointing  commissioners  is  not  sub- 
ject to  review  by  certiorari,  People  ex  ret  Hanford  v,  Thayer, 
88  Hun.  136;  34  N.  Y.  Supp.  592.  See  also  Matter  of  Lawton, 
22  Misc.  426. 

Final  order  of  highway  commissioners  laying  out  highway. — 
If  the  application  be  to  lay  out  a  highway,  and  the  commis- 
sioners appointed  by  the  county  court  decide  that  such  proposed 
highway  is  necessary  and  proper  and  should  be  laid  out  and 
opened,  and  their  decision  has  been  confirmed  by  the  county 
court;  or  where  the  decision  of  such  commissioners  is  final  and 
no  motion  has  been  made  to  confirm,  vacate  or  modify  it,  the 
commissioners  of  highways  should  lay  out  such  highway  in  ac- 
cordance with  stioh  decision,  by  filing  and  recording  in  the  town 
clerk's  office,  the  following  final  order: 

FORM    Mb    74. 

Final    Order    of    Slfkwir    Com  mlM  I  Often    UrlnK    Out     Ht*hw»r« 

After  Contest. 

Whereas,  L.  M.  did  present  to  us  as  commissioners  of  highways  of  the 
town  of  , . , In  th*  county  of . a  written  appli- 
cation dated  the  ,.„  clay  of ,  IS to  lay  out  a  highway  in 

as  Id  town:  *nd,  whereas,  commissioner*  were  appointed  by  the  connty 
court  or  said  county,  pursuant  to  section  84  of  the  highway  law,  and 
alter  having  duly  met,  certified  that  such  proposed  highway  was  neces- 
sary an 3  proper  and  should  be  laid  out  and  opened,  and  assessed  the 
damages  therefor;  and  the  said  court  having  confirmed  the  decision  of 
rfakj  commissioners  (or  no  motion  having  been  made  to  the  county  court 
to  confirm,  vacate  or  modify  such  decision)  which  said  application,  or- 
ders and  certificate  (or  other  papers)  were  duly  filed  in  the  office  of 
the  town  clerk  of  said  town,  to  which  reference  La  here  made. 

Now,  therefore,  we,  the  undersigned  commissioners  of  highways  of 
said  town,  pursuant  to  section  89  of  the  highway  law,  ao  hereby  lay  out 
such  highway  as  so  applied  for  and  ordered,  whereof  a  survey  has  been 
made  as   follows;    Beginning  (here  insert  survey  bill)  and   the  Une  of 

ffuch  survey  shall  bo  the  center  of  t&e  highway,  which  is  to  be 

rods  in  width. 

Dated  this  .,.,.,  day  of  .* .  19.,-. 

A,  B,< 
C.  D„ 

Commissioners  of  Highways. 

§  90,  limitations  mpon  laying  out  highways, — No  highways 
shall  he  laid  out  less  than  three  rods  in  width,  nor  through  an 
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orchard  of  the  growth  of  four  years  or  more,  or  any  garden 
cultivated  ae  such  for  four  years  or  more,  or  grape  vineyard  of 
one  or  more  years  growth,  and  used  in  good  faith  for  vineyard 
purposes,  or  buildings,  or  any  fixtures  or  erections  for  the  pur- 
poses of  trade  or  manufactures,  or  any  yard  Of  inclosure  neces- 
sary to  the  use  and  enjoyment  thereof,  without  the  consent  of 
the  owners  or  owners  thereof,  unless  so  ordered  by  the  county 
court  of  the  county  in  which  the  proposed  highway  is  situated; 
such  order  shall  be  made  on  the  certificate  of  the  commissioners 
of  highways  of  the  town  or  towns  in  which  the  proposed  high- 
way is  situated,  showing  that  the  public  interest  will  be  greatly 
promoted  by  the  laying  out  and  opening  of  such  highway,  and 
that  commissioners  appointed  by  the  court  have  certified  that 
It  is  necessary;  a  copy  of  the  certificate,  with  eight  days'  notice 
of  the  time  and  place  of  the  hearing  before  the  county  court, 
shall  be  served  on  the  owners  of  the  land,  or  if  they  are  not 
residents  of  the  county,  upon  the  occupants;  the  county  court 
upon  such  certificates,  and  the  proofs  and  other  proceedings 
therein,  may  order  the  highway  to  be  laid  out  and  opened,  if 
it  deems  it  necessary  and  proper.  The  commissioners  of  high- 
ways shall  theu  present  the  order  of  the  county  court,  with  the 
certi6cate  and  proofs  upon  which  it  was  granted,  certified  by 
such  court  to  the  general  term  of  the  supreme  court  in  the 
judicial  department  in  which  the  land  is  situated,  upon  the 
usual  notice  of  motion,  served  upon  the  owner  or  occupant,  or 
the  attorney  who  appeared  for  them  in  the  county  court.  If 
Buch  general  term  of  the  supreme  court  shall  confirm  the  order 
of  the  county  court,  the  commissioners  of  highways  shall  then 
lay  out  and  open  euch  highway  as  in  other  cases.  The  pro- 
visions of  this  section  shall  not  apply  to  vineyards  planted,  or 
to  buildings,  fixtures,  erections,  yards  or  inclosures,  made  or 
placed  on  such  land  after  an  application  for  the  laving  out  and 
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opening  the  highway  shall  have  been  made.  In  case  the  high* 
way  to  be  laid  out  shall  constitute  an  extension  or  continuation 
of  a  public  highway  already  in  use,  and  shall  not,  as  to  such 
new  portion,  exceed  half  a  mile  in  length,  the  commissioner* 
may  lay  out  such  extension  or  continuation,  of  a  width  of  less 
than  three  rods,  provided,  however,  that  it  be  not  less  than  the 
widest  part  of  the  highway  of  which  it  is  an  extension  or  con- 
tinuation* In  such  case  the  commissioners  shall  specify  in  their 
certificate  the  precise  width  of  the  new  portion  of  such  high- 
way, and  shall  certify  that  such  width  is  as  great  at  least  as  the 
widest  part  of  the  highway  of  which  it  is  a  continuation  or 
extension.     (Amended  by  L.  1895,  chap.  508.) 

Amendment  of  section, — The  amendment  of  1895  added  the 
last  two  sentences  relating  to  the  width  of  highways  constitut- 
ing extensions  of  highways  already  in  use. 

Limitations  Enumerated. — No  highway  can  be  laid  out  through 
any  of  the  following  tracts  or  parcels  of  land  without  the  con- 
sent of  the  owner  or  owners  or  without  an  order  of  the  county 
court  of  the  county  in  which  the  proposed  highway  is  located: 

1.  An  orchard  of  the  growth  of  four  years  or  more  (§  W).) 
It  docs  not  follow  that  a  whole  field  is  an  orchard  because  there 
are  fruit  trees  in  some  part  of  it.  People  v.  Judges  of  Dutch- 
ess, 23  Wend.  361.  See  also  Snyder  v.  Plass,  28  N.  Y.  465; 
Snyder  v.  Trumpbour,  38  N.  Y.  355;  People  ex  reL  Banner  v. 
Temple,  27  Hun.  128;  Matter  of  Four-corner  Road,  37  St.  Rep. 
711. 

2.  A  garden  cultivated  as  such  for  four  years  or  more  (§  90). 
This  dors  not  apply  to  all  land  inclosed  within  a  garden,  but 
only  to  land  which  is  part  of  a  cultivated  garden  and  actually 
used  as  such.  People  ex  rel.  Cook  v.  Comrs.  of  Highway?,  ;»7 
N.  Y.  540;  People  ex  reL  Stanton  v.  Horton,  8  Hun.  8 
Whether  land  is  a  garden  is  a  question  of  fact,  People  ex  reL 
Clinch  v.  Moore,  15  N.  Y.  Supp.  504;  affU  129  N.  Y.  639, 

3.  A  grape  vineyard  of  one  or  more  years'  growth,  and  used 
in  good  faith  for  vineyard  purposes  before  the  application  for 
laving  out  the  highway  is  made.     (§  (J0\) 

4.  Buildings,  or  any  fixtures  or  erections  for  the  purposes  of 
trade  or  manufactures,  or  any  yard  or  inclosure  necessary  to 
the  use  and  enjoyment  thereof  made  and  placed  on  such  land 
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re  the  application  for  laying  out  the  highway  ia  made. 
K)  The  statute  expressly  deprives  the  commissioners  of 
diction  to  lay  out  a  highway  through  a  yard,  and  provides 
i  proceeding  before  the  county  judge  to  be  confirmed  by 
appellate  division.  Bearslee  v.  Dolge,  143  N.  Y.  160, 
Matter  of  Oakley  Ave.  85  Hun.  446,  A  yard  cannot  be 
ided  so  as  to  take  in  a  portion  of  a  highway  after  it  has 
laid  out  by  a  commissioner.  People  ex  rel.  Miller  v. 
es,  1  Hun.  &30,  Nor  can  buildings  be  erected  so  as  to 
?nt  the  opening  of  a  highway  after  it  has  been  laid  out* 
ie  ex  rel  Hubbard  v.  Harris,  63  N.  Y.  301.  Ground  ad* 
ttg  a  «aw  mill  and  used  for  piling  logs,  but  whose  limits  are 
ixed  by  fences  or  other  visible  marks  or  by  definite  occu- 
n  is  not  within  the  statute.  People  ex  rel.  Williams  v. 
man,  24  N.  Y,  559.  A  highway  can  not  be  laid  out  over 
ttdft  acquired  by  a  railroad  corporation  for  the  site  of  an 
le-honse  and  yards  necessary  for  its  use  at  a  station.  (Al- 
N.  R.  R  Co.  v.  Browuell,  24  N,  Y,  345.)  Nor  across  a 
i  taken  as  the  terminus  of  a  railroad  to  the  sea  beach  for 
m  purposes.  (Pros.  P?k  &  Ct  L  R.  R  Co,  v,  Williamson, 
.  Y,  552.) 

Burying  grounds,  except  as  provided  in  §  91  poet. 
Lauds  held  by  soldiers'  monument  associations,  rxcept  by 
al  permission  of  the  legislature,     (X.  1868,  chap.  273,  §  6.) 
Lands  dedicated  to  cemetery  purposes,  except  by  special 
ission  of  the  legislature.     (L.  1847,  chap,  133.) 
iiveni  of  owner, — The  commissioners  have  no  jurisdiction  to 
>nt  a  road  through  any  of  such  lands  without  either  the 
nt  of  the  owner  or  without  the  order  of  the  eounry  court 
e  cotintv  in  which  the  proposed  highway  la  located. 
e  consent  of  the  owners  may  be  in  the  following  form: 


FORM  HO,  75. 

Content    to    Ur    Out     Hlxnwny    Tliroort    ftf-rhard. 

■rea*,  I*.  M.  has  made  application  fn  writing  to  the  commissioner* 

fewayi  of  the  town  of  .. in  the  county  of  ., 

the  day  of 19 to  lay  out  a  highway  in 

own  beginning  at  (insert  description),  and  which  said  highway 
ass  through  my  orchard. 

\  therefore,  I  do  hereby  consent  that  such  highway  be  so  laid  out, 
I,  worked  and  ut*d  through  my  said  orchard;  but  this  consent 
lot  be  construed  as  a  waiver  or  release  of  my  claim  for  damages, 
i  son  thereof, 

id  the  ......  day  of ,  1»,,», 

T,  W. 
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If  the  highway  commissioners  undertake  to  lay  out  a  highway 
through  any  of  such  lands  without  such  consent  or  order,  they 
and  their  agents  are  trespassers*  The  certificate  of  twelve  free- 
holders that  sueh  highway  is  necessary  is  no  longer  required. 

Where  the  owner  of  the  land  through  which  the  highway  is 
proposed  to  be  located  consents  to  the  laying  out  of  such  high- 
way, the  highway  commissioners  may  lay  out  such  highway 
without  an  order  of  the  court. 

Their  order  may  be  in  the  following  form: 

FORM    NO.    ttt. 
Order    of    Highway    CommlsaloberM    La?  In  ft    Out    HlfftWAy    Through 
Orchard,  on  Conttent  cif  Ownrr. 

Whereas,  I*  M.  did,  on  the  . ...  day......  of  ... 19*.*.  pr«i*nt 

to  us  as  commissioners  of  highways  of  the  town  of  .. ♦  .*..♦  In  tb* 

county  of  *...........,...   a  written  application  to  lay  out  a  highway  in 

said  town,  passing  through  an  orchard  of  T.  W\.  of  the  growth  of  four 
years  or  more,  and  the  said  T.  W.f  having  consented  that  sucb  bitf»* 
way  ha  so  Laid  out. 

Now,  therefore,  we,  the  undersigned  commissioners  of  highways,  pur- 
suant to  section  90  of  the  highway  law,  do  hereby  lay  out  said  highway, 
as  so  applied  for,  whereof  a  survey  has  been  made  as  follows:  Begin- 
ning (insert  survey  bill)  and  the  line  of  survey  is  to  be  the  center  of 
the  highway  which  is  to  be  ,,   rode  in  width. 

Dated  this  day  of  ...♦.IS,... 

A.    Hit 

c.  d,# 

Commissioners  of  Highways 

The  commissioners  must  cause  a  survey  to  be  made  which 
shall  be  incorporated  in  their  certificate  and  which  shall  be  made 
at  the  expense  of  the  town.  (§  81.)  The  highway  so  laid  out 
shall  not  be  Icbs  than  three  rods  in  width,  except  as  provided  in 
the  latter  part  of  §  90  in  the  case  of  an  extension  of  an  existing 
highway.  The  certificate,  including  a  copy  of  the  survey  shall 
he  filed  in  the  town  clerk's  office. 

The  commissioners  may  lay  out  a  road  through  any  kind  of 
property  with  the  consent  of  the  owner.  The  oral  consent  of 
the  owner  to  the  laying  out  of  a  highway  through  his  orchard, 
vineyard,  garden,  fixtures,  etc.,  is  sufficient  provided  the  com- 
missioners act  upon  it  immediately  and  the  road  is  lai 
before  such  consent  is  revoked.  People  ex  rel.  Bodine  v.  Good- 
win, 5  N.  T.  568.     Such  oral  consent  may  be  revoked. 

A  sale  and  conveyance  of  the  laud  in  #ood  faith  before  the 
road  is  laid  out  would  operate  as  a  revocation.  If  the  commie* 
aioners  have  acted  on  the  faith  of  the  verbal  consent,  by  laying 
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oat  the  road,  the  owner  will  be  estopped  from  denying  the 
legality  of  the  act-     Marble  v.  Whitney,  28  N.  Y.  297. 

Proceedings  where  owner  refuses  consent, — If  the  consent  of 
the  owner  or  owners  can  not  be  obtained  the  party  in  favor  of 
laying  out  such  highway  shall  within  thirty  days  after  applying 
to  the  highway  commissioners  make  a  further  application  to  the 
comity  court  for  the  appointment  of  three  commissioners  to 
determine  upon  the  necessity  of  such  highway  proposed  to  be 
laid  out  and  to  assess  the  damages  caused  by  reason  of  the  lay- 
ing out  of  the  same.  Such  application  shall  be  verified  and  ehall 
be  in  the  form  prescribed  in  Form  No*  60.  The  order  appointing 
such  commissioners  shall  be  the  same  as  that  prescribed  in  Form 
No.  62, and  the  qualifications,  powers  and  duties  of  such  cotnnria- 
by  the  order  granted  as  prescribed  in  §  84,  After  such  com- 
missioners have  rendered  a  decision  in  favor  of  the  application 
and  assessing  the  damages  caused  thereby,  the  county  court 
shall  not  make  an  order  to  lay  out  such  highway  unless  the  high- 
way commissioners  ahall  certify  to  the  county  court  that  the 
public  interest  will  be  greatly  promoted  by  the  laying  out  and 
opening  of  such  highway  and  that  the  commissioners  appointed 
by  the  court  have  certified  that  it  is  necessary.  The  certificate 
of  the  highway  commissioners  may  be  in  the  following  form: 

FORM  MO.    77. 

Certificate      of      Hlfhwir      CvnnfHlOPfn      r«rln«      Out      HtghwiT 

TaroniEB    Orchard    After   Couient. 

COUNTT  COURT— COUNTY. 

In  the  Matter  of  the  Application  of  U  M.f  to  Lay  Out  a  Highway  In  the 

Town  of  , ..>,. ,  and  the  Assessment  of  Damage*  Therefor. 

To  the  County  Court  of County: 

The  undersigned,  commissioners  of  highways  of  the  town  of  , 

In  said  county,  hereby  certify  that  on  the  day  of 

19,...,  I*  M,.  who  is  liable  to  be  assessed  for  highway  labor  In  said  town, 
made  a  written  applf cation  to  us  as  such  commissioners  to  lay  out  a 
highway  In  said  town,  passing  through  an  orchard  of  T.  W,,  of  the 
growth  of  four  years  or  more,  pursuant  to  section  30  of  the  highway  law, 
as  follows:  (Insert  a  copy  of  the  application).  And  that  the  said  T*  W. 
does  not  consent  thereto;  that  the  following  proceedings  were  bad  upon 
suet*  application,  (Insert  a  "history  of  the  proceedings  up  to  and  In- 
cluding* the  decision  of  the  commissioners  appointed  by  the  courts).  We 
further  certify  that  the  public  interest  will  be  greatly  promoted  by  the 
laying  out  and  opening  of  such  highway  through  said  orchard:  and 
commissioners  appointed  by  this  court  have  certified  that  such  highway 
Is  neoessary  and  proper,  and  have  assessed  the  damages  of  T.  W.  by 
reason  thereof,  at  I. 


Dated  this  day  of 


1*. 


A.  B+, 
C.  D„ 

E.  F+i 


Commissioners  of  Highways. 
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A  copy  of  the  certificate,  with  eight  days'  notice  of  the  time 
and  place  of  the  hearing  before  the  county  court,  shall  be  served 
on  the  owners  of  the  land,  or,  if  they  are  not  residents  of  the 
county,  upon  the  occupants.  The  notice  of  the  time  and  place 
may  be  in  the  form  prescribed  on  page 

Order  of  county  court;  where  owner  refuses  consent — The 
county  court  upon  such  certificates,  and  the  proofs  and  other 
proceedings  therein,  may  order  the  highway  to  be  laid  out  and 
opened,  if  it  deems  it  necessary  and  proper.  Such  order  maj 
be  in  the  following  form: 

FORM  NO.  78. 
Order    of    Court    Layta*    Out    Hiffhwaj    Tkrowajk    OrofcaW,    Alter 

Contest. 

At  a  term  of  the county  court,  held  at  i* 

the  of ,  on  the day  of  • 

19.... 

Present— Hon.  B.  E.,  county  judge. 
In  the  Matter  of  the  Application  of  L.  M.  to  Lay  Out  a  Highway  in  the 

Town  of and  the  Assessment  of  Damages  Therefor. 

Upon  reading  and  filing  the  certificate  of  A.  B.,  C.  D.  and  E.  F.,  com- 

ntesioncrs  of  highways  of  the  town  of  ,  In  the  county  of 

,  dated  the   ....  day  of 19 stating  (here 

state  the  substance  of  the  facts  in  the  certificate)  with  proof  of  due 
service  of  notice  of  thi»  motion,  and  upon  reading  the  (state  what  pa- 
pers), and  afer  hearing  A.  D..  of  counsel  for  the  applicant,  and  B.  B.,  of 
counsel  for  T.  W.,  opposed.  :t  is  hereby  ordered  that  said  highway  be 
laid  out  and  opened  pursuant  to  section  90  of  the  highhway  law,  with 
ten  dollars  cost  of  this  motion. 

E.  E., 
County  Judge. 

Proceedings  in  appellate  division. — The  commissioners  of 
highways  shall  then  present  the  order  of  the  county  court,  with 
the  certificate  and  proof  upon  which  it  was  granted,  certified 
by  such  court  to  the  Appellate  Division  of  the  Supreme  Court, 
in  the  judicial  department  in  which  the  land  is  situated.  At 
least  eight  days  before  such  hearing,  a  notice  of  motion  shall  be 
served  upon  the  owner  or  occupant  or  the  attorney  who  ap- 
peared for  them  in  the  county  court.  The  notice  of  motion 
may  be  in  substantially  the  same  tform  as  that  prescribed  in 
Form  No.  70. 

If  the  Appellate  Division  of  the  Supreme  Court  shall  confirm 
the  order  of  the  county  court,  the  order  may  be  made  in  the 
following  form : 
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FORM   NO.  T1K 

Order    of    ApprMatr     DlvUlon     for    LurfoK    Out     Highway     Through 

Orchard. 

In  the  Appelate  Division  of  the  Supreme-  Court,  in  the  . M  depart- 
ment.  h?Id  at  the  court-house  in  the  city  of  ,,.,„,,,..,  on  the  

I  it is,, ,. 

Present— Hon,  A.  R„  P.  J.;  Hen.  B.  D.t  Hon,  CL  E.,  Hon.  B.  F.  and  Hon. 
J.  K.,  Justices  of  the  Supreme  Court. 
In  the  Matter  of  the  Application  of  L.  Jtf.T  to  Lay  Out  a  Highway  In  thfl 

Town  of  ♦  .., and  the  Assessment  of  Damages  Therefor, 

A.  B,,  C.  D,.  and  E,  F.T  as  commissioners  of  highways  of  the  town  of 

in  the  county  of  .. ,♦,  having  presented  to  us 

the  order  of  the  county  court  of county,  dated  the  

day  of  .. . 19 that  a  highway  be  laid  out  in  said  town, 

passing  through  the  orchard  of  T\  W.,  of  the  growth  of  four  years  or 
more,  pursuant  to  section  &0  of  the  highway  law,  the  said  T,  W.  not  con- 
senting theretot  with  tho  certificate  and  proofs  upon  which  the  said 
order  was  granted,  duly  certified  by  such  court*  with  proof  of  due  ser- 
vice of  notice  of  this  motion,  on  the  said  T.  W,t  and  after  hearing  B.  B.» 
of  counsel  for  the  applicant,  on  the  motion,  and  X.  B.p  of  counsel  for  T, 
W.t  opposed,  it  is  hereby  ordered  that  the  said  order  of  such  county 
court  be,  and  the  same  is-  hereby  confirmed,  with  !»««•»*  costs  of  this 
motion* 

Certificate  of  highway  conuuiiionert. — After  the  order  of  the 

county  court  in  favor  of  the  application  has  been  confirmed  by 
the  Appellate  Division  of  the  Supreme  Court,  the  commission- 
ers of  highways  shall  make  the  following  certificate: 

form  \a.  so. 

Ccrtlftcate    of    (  ommlMiouf «    of    HtfffcwKra    LarlB*    Out    Htg:hw*r 
Through    Orchard,    After    Com  test. 

Whereas,  L,  M.  did,  on  the  ......  day  of  ♦  ... f  1ft..  ♦♦,  present 

to  us  as  commissioners  of  highways  of  the  town   of  ... In. 

ttte  county  of  , ..r  a  written  application  to  lay  out  a  high- 
way in  aald  town*  passing  through  an  orchard  of  T.  W,t  of  the  growth 
of  four  years  or  more,  and  such  proceedings  having  been  had  there  on  t 
pursuant  to  section  90  of  the  highway  law,  that  the  county  court  of  said 
county  ha%  ordered  said  hlghv  ay  to  be  laid  out  and  opened,  which  said 
order  has  been  duly  confirmed  by  the  appellate  division  of  the  Supreme 

Court  in  the department,  which  said  application,  certificates 

and  orders  and  other  papers  in  said  proceedings  are  duly  filed  in  the 
office  of  the  town  clerk  of  said  town,  to  which  reference  Lb  here  made. 

Now,  therefore,  we,  the  undersigned  commissi  on  era  of  highways,  pur- 
suant to  section  90  of  the  highway  law.  do  hereby  lay  out  said  highway 
a*  so  applied  for  and  ordered,  whereof  a  survey  has  been  mad©  as  fol- 
lows: Beginning  (insert  survey  bill)  and  the  line  of  survey  is  to  be  the 
center  of  the  highway,  which  Is  to  be ,  rod»  in  width. 

Dated  this  day  of  ,... .,,  19.... 

A.  B., 

B,  F., 
Commissioners  of  Highways, 


■ 
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§  91.  laying  out  highways  through  burying-grounds. — No 
private  road  or  highway  shall  be  laid  out  or  constructed  upon 
or  through  any  burying-ground,  unless  the  remains  therein  con- 
tained are  first  carefully  removed,  and  properly  reinterred  in 
some  other  burying-ground,  at  the  expense  of  the  persons  de- 
siring such  road  or  highway,  and  pursuant  to  an  order  of  the 
county  court  of  the  county  in  which  the  same  is  situated,  ob- 
tained upon  notice  to  such  persons  as  the  court  may  direct. 

Previous  use  for  burial  purposes. — The  fact  that  grounds  have 
been  previously  used  for  burial  purposes  does  not  preclude  their 
acquisition  for  highway  purposes.  Matter  of  Street  Opening, 
133  N.  Y.  329.     See  notes  to  §  90. 

§  92.  Costs,  by  whom  paid. — In  all  cases  of  assessments  of 
damages  by  commissioners  appointed  by  the  county  judge  or 
special  county  judge,  the  costs  thereof  shall  be  paid  by  the  town 
thereof  except  when  reassessment  of  damages  shall  be  had  on 
the  application  of  the  party  for  whom  the  damages  were  as- 
sessed, and  such  damages  shall  not  be  increased  on  such  r& 
assessment,  the  costs  shall  be  paid  by  the  party  applying  for  the 
reassessment;  and  when  application  shall  be  made  by  two  or 
more  persons  for  the  reassessment  of  damages,  all  persons  who 
may  be  liable  for  costs  under  this  section  shall  be  liable  in  pro- 
portion to  the  amount  of  damages  respectively  assessed  to  them 
by  the  first  assessment,  and  may  be  recovered  by  action  in  favor 
of  any  person  entitled  to  the  same.  Each  commissioner  ap- 
pointed by  the  court,  for  each  day  necessarily  employed  as  such, 
shall  be  entitled  to  four  dolars  and  his  necessary  expenses. 
(Amended  by  L.  1897,  chap.  344,  and  L.  1904,  chap.  353,  in 
effect  April  16,  1904). 

Amendments  to  section. — The  amendment  of  1897  reduced  the 
compensation  of  commissioners  from  six  to  four  dollars  per  day. 
The  amendment  of  1904  merely  conforms  the  section  to  the 
amendment  to  §  83  allowing  the  county  judge  or  special  county 
judge  to  entertain  the  proceeding. 


Construction  of  section.— Costs  do  not  include  a  personal  debt 
incurred  by  a  highway  commissioner,  nor  to  a  bill  for  legal 
services  rendered  by  an  attorney  employed  by  him,  People  ex 
rel  Bevins  v.  Supervisors,  82  Hun.  898;  3l"'N,  Y.  Supp.  248. 
The  section  refers  only  to  a  valid  assessment  of  damages. 
Matter  of  Miller,  9  App*  Div.  260, 

§  93,  Damages  assessed,  and  costs  to  be  audited. — All  damages 
to  be  agreed  upon,  or  which  may  be  finally  assessed,  and  costs 
against  the  town,  as  herein  provided,  shall  be  laid  before  the 
board  of  town  auditors,  or  in  towns  not  having  a  board  of  town 
audit  oi -s,  before  the  town  board,  to  be  audited  with  the  charges 
of  the  commissioners,  justices,  surveyors  or  other  persons  or 
officers  employed  in  making  the  assessment,  and  for  whose  serv- 
ices the  town  shall  be  liable,  and  the  amount  shall  be  placed 
upon  the  town  abstract  and  levied  and  collected  in  the  town  in 
which  the  highway  is  situated,  and  the  money  so  collected  shall 
be  paid  to  the  commissioners  of  highways  of  such  town,  who 
shall  pay  to  the  owner  the  sum  assessed  to  him,  and  appropriate 
the  residue  to  satisfy  the  charges  aferesaid.  (Amended  by  L. 
1898,  chap.  106), 

Construction  of  section. — The  words  u charges  of  the  commis- 
sioners," etc.,  do  not  apply  to  the  fees  of  an  attorney  employed 
bv  petitioner.  Epping  v.  City  of  New  York,  57  A  pp.  Div.  114; 
68  N.  Y,  Supp.  41. 

§  94.  When  officers  of  different  towns  disagree  about  high- 
way.—When  the  commissioners  of  highways  of  any  town  or 

officers  of  any  village  or  city  having  the  powers  of  commission- 
ers of  highways,  shall  differ  with  the  commissioners  of  high- 
ways of  any  other  town,  or  with  the  officers  of  such  a  village  or 
city  having  the  powers  of  commissioners  of  highways  in  the 
same  county,  relating  to  the  laying  out  of  a  new  highway  or  al- 
tering an  old  highway,  extending  into  both  towns,  or  a  town 
and  a  village  or  city,  or  upon  the  boundary  line  between  such 
towns  or  such  town,  and  a  village  or  city,  or  when  commission- 
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ers  of  highways  of  a  town  in  one  county,  ahall  differ  with  the 
commissioners  of  highways  of  a  town,  or  the  officers  of  a  Tillage 
or  city  having  the  powers  of  commissioners  of  highways,  in  an- 
other county,  relating  to  the  laying  out  of  a  new  highway,  or 
the  alteration  of  an  old  highway,  which  shall  extend  into  both 
counties,  or  be  upon  the  boundary  line  between  such  counties 
the  commissioners  of  highways  of  both  towns  or  the  officers  of 
the  village  or  city  having  such  powers,  shall  meet  on  fire  days 
written  notice,  specifying  the  time  and  place,  within  some  one 
of  such  towns,  villages  or  cities,  given  by  either  of  such  commis- 
sioners, or  officers  having  powers  of  commissioners  of  highways, 
to  make  their  determination  in  writing,   upon  the  subject   of 
their  differences.     If  they  cannot  agree,  they  or  either  of  them 
may  certify  the  fact  of  their  disagreement  to  the  county  court 
of  that  county,  if  the  proposed  highway  is  all  in  one  county,  01 
if  in  different  counties,  Or  if  the  county  judge  is  disqualified  or 
unable  to  act,  to  the  supreme  court;  such  court  shall  thereupon 
appoint  three  commissioners,  freeholders  of  the  county,   not 
residents  of  the  same  town,  village  or  city,  where  the  highwaj 
is  located;  or  if  between  two  counties,  then  freeholders  of  an- 
other county,  who  shall  take  the  constitional  oath  of  office*  and 
upon  due  notice  to  all  persons  interested,  view   the  proposed 
highway,  or  proposed  alteration  of  a  highway,  administer  all 
necessary  oaths,  and  take  such  evidence   as    they   shall   deem 
proper,  and  shall  decide  all  questions  that  shall  arise  on  tho 
hearing,  as  to  the  laying  out  or  altering  of  such  highway,  its 
location,  width,  grade  and  character  of  road  bed,  or  any  point 
that  may  arise  relating  thereto;  and  if  they  decide  to  open  or 
alter  such  highway,  the%*  shall  ascertain  and  a pp raise  the  dam- 
ages, if  any,  to  the  individual  owners  and  occupants  of  the  land 
through  which  such  new  or  altered  highway  is  proposed  to  pass, 
and  shall  report  such  evidence  and  decision  to  such  court,  with 
thrir  assessment  of  damages,  if  any,  with  all  convenient  speed. 
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On  the  coming  in  of  such  report,  the  court  may,  by  order,  con- 
firm, modify,  or  set  aside  the  report  in  whole  or  in  part  and  may 
order  a  new  appraisal  by  the  same  or  other  commissioners,  and 
shall  decide  all  questions  that  may  arise  before  it.  And  all  or* 
ders  and  decisions  in  the  matter  shall  be  filed  in  the  county 
clerk's  office  of  each  county  where  the  highway  is  located,  and 
shall  be  duly  recorded  therein.  This  section  shall  not  be  so 
construed  as  to  compel  any  town  or  towns  to  construct,  repair 
or  maintain  a  bridge  upon  a  boundary  line  between  towns 
where,  previous  to  the  passage  of  such  amendatory  act,  an  appli- 
cation had  been  made  to  any  court,  to  compel  the  construction, 
repair  and  maintenance  of  a  bridge  upon  such  a  boundary  line, 
and  such  application  had  been  denied.  (Amended  by  L.  1901, 
chap,  162;  and  L.  1903,  chap,  460). 

CoBitroction  of  lection.— It  is  the  intention  of  the  statute  to 
require  a  meeting  of  the  highway  commissioners  of  the  towns 
in  the  different  counties,  and  a  certificate  of  their  disagree- 
ment, as  a  condition  precedent  to  the  exercise  of  jurisdiction  on 
the  part  of  the  supreme  court  in  the  appointment  of  commis- 
sioners. Matter  of  Barrett,  7  App.  Div.  482;  40  N.  Y.  Supp. 
266. 

Notice  of  meeting  of  commiisionen. — The  notice  may  be  in  the 
following  form: 

FORM   HO.   MU 

Nolle*    off    Me*1l»*    of    CftHulHloBcn    of    Two   *r    Mow    Tawu    t# 

<  imitdfp    Lay  I  lift   Oat   of    If  likwtf, 

Trt  N.  M.  and  W.  W.: 
Notice  1b  hereby  given  that  the  undersigned  who  are  comrnisrtonera  of 

highway!  for  the  town  of  .»•«. will  meet  at  , .,  in 

said  town,  on  the day  of  *♦>,  19 — ,  at  —  o'clock  In 

the  noon,  for  the  purpoae  of  determining  upon  the  necessity 

of,  and  arriving  at  a  common  understanding  In  relation  to.  the  laying 
out  of  a  new  highway  (or  the  altering  of  a  highway)  extending  from 
the  town  (or  city  or  village)  of  ,,  —  ,*«.,..♦„  to  the  town  (or  city  or 
village)  of  ,,,< and  described  as  follow e ;  (Insert  description. ) 

Dated  this  * day  of If,,., 

Certificate  of  disagreement, — If  they  can  not  agree,  thr 
either  of  them  may  certify  the  fact  of  their  di&ajr*  ' 

county  court  of  the  eonntjf  if  the  proposed  big1 
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county,  or  if  in  different  counties,  or  if  the  county  judge  is  dis- 
qualified or  unable  to  act,  to  the  supreme  court. 
The  certificate  may  be  in  the  following  form: 


FORM   MO.   32. 
Certificate    of    Klffbwnr    CommU* loner*    of    Dl»a«rree**ent, 

COUNTY  COURT—.. ., COUNTY. 

In  the  Matter  of  the  Application  of  L,.  M.  to  Lay  Out  (or  Alter)  a  High- 
way Extending  Prom  the  Town  (or  City  or  Village)  of  *-.* . .. 

to  the  Town  (or  City  or  Village)  of 

To  the  County  Court  of , . . County: 

The  undersigned,  commissioners  of  highways  of  the  town  of  ........... 

In  the  county  of  »» .......  hereby  certify  that  on  the   ......  day  of 

.»  19 L.  M.,  who  la  liable  to  be  assessed  for  highway  labor 

In  the  town  of   ...............  made  a  written  application  to  us  as  such 

commissioners  to  lay  out  (or  alter)  a  highway  extending  from  the  town 

(or  city  or  village)  of tin  the  county  of  »••««»»,,•«*»*,  to  the 

town  (or  city  or  village)  of  ■..»•»*.»••»,*,  in  the  county  of  ... .... 

That  the  highway  commissioners  of  the  said  towns  (or  the  said  town  and 
the  city  or  village  authorities  of  the  said  city  or  village)  cannot  agree 
as  to  the  necessity  of  such  highway  or  the  terms  upon  which  the  same 
shall  be  laid  out* 

S,  S.. 
G.  G., 

J.  x. 

Com  mission  era. 

Order  appointing  commissioners,— Such  court  shall  thereupon 
appoint  three  commissioners  freeholders  of  the  county,  not  resi- 
dents of  the  same  town,  village  or  city  where  the  highway  is 
located ;  or  if  between  two  counties,  then  freeholders  of  another 
county. 

The  order  appointing  such  commissioners  and  the  notice  of 
appoint  men  t  may  be  in  the  following  form: 

FORM    NO,    S3* 

Order  of  Court    Appointing   Com  m  I  im  I  oner  9  to  Determine   9feee**Itl 

of  Laying  Out   Highway  Between  Two  Town*. 

At  a  .. ..  term  of  the  county  court  of  the  county  of 

held  at .  in  the in  and  for  said  county. 

Present— Hon.   E.  E.,  county  Judge. 
In  the  Matter  of  the  Application  of  Lr.  M.  to  Lay  Out  (or  Alter)  a  High- 
way Extending  Prom  the  Town  (or  City  or  Village)  of,-. 

to  the  Town  (or  City  or  Village)  of  „.. 

On  reading  and  filing  the  certificate  of  S.  S.,  G.  Q,  and  J.  J.,  highway 

commissioners  of  the  town  of ..,  and  D.  D.,  and  Ft  F.t  <tttle 

of  officials,  of  the  city  or  village)  of ...  in  the  county  of 

dated  the   day  of    1& stating 

(here  state  substance  of  facts  In  the  certificate)  and  upon  reading  the 
(state  what  papers-)  and  after  hearing  M.  t>..  of  counsel  for  the  appli- 
cant, and  O.  L.  P,,  of  counsel  for  H.  C,  C,  opposed,  it  la  hereby  ordered 

that  A.  B..  A.  C.  and  D.  IX,  of  the  town  of county  of 

........ ..,.,  be,  and  they  are  hereby  appointed  commissioners  to  de- 
termine upon  the  necessity  of  laying  out  (or  altering)  such  highway  (or 
adjust  the  terms  upon  which  such  hJgaway  shall  be  laid  out  (or  altered). 
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Notice  of  Appointment. 

To  8.  S.,  G-  a  &  J    J,: 

Take  notice  that  you  and  each  of  you  have  been  duly  appointed  com- 
luisstoners  by  an  order  of  the  county  courts  a  copy  of  which  Is  hereto 
annexed,  an$  you  are  hereby  required  to  fix  ■  lime  and  place  at  which 
you  will  all  meet  to  hear  the  commissioners  of  highways  of  both  towns 

or  the  highway  commissioners   of  the  town  of   . ,...    and   the 

(nsme  corresponding  officials)  of  the  city  (or  village)  of  ...,,*. ♦*■■ 

and  all  other  persons  Interested  tn  the  highway  question. 

Dated  this  ......  day  of ,  19.... 

Proceedings  of  commissioners, — The  commissioners  so  ap- 
pointed shall  take  the  constitutional  oath  of  office  (for  oath 
see  page  162),  and  upon  due  notice  to  all  persons  interested, 
view  the  proposed  highway  or  proposed  alteration  of  highway, 
administer  all  neccesary  oaths,  and  take  such  evidence  as  they 
eh  all  deem  proper!  and  shall  decide  (subject  to  the  approval  of 
the  court,  as  hereinafter  provided)  all  questions  that  shall  arise 
on  the  hearing,  as  to  the  laying  out  or  altering  of  such  highway, 
itfl  location,  width,  grade  and  character  of  roadbed,  or  any  point 
that  may  arise  relating  thereto;  and  if  they  decide  to  open  or 
alter  such  highway,  they  shall  ascertain  and  appraise  the  dam- 
age?, if  any,  to  the  individual  owners  and  occupants  of  the  laud 
through  which  such  new  or  altered  highway  i»  proposed  to  pass, 
and  shall  report  such  evidence  and  decision  to  such  court,  with 
their  assessment  of  damages  if  any,  with  all  convenient  speed, 

The  decision  of  such  commissioners  in  favor  of  the  application 
shall  be  in  the  following  form: 


FORM   if O.    84. 

Decision  of  Com  rot-Mi  on  rr*  n*  to  Lnjlnit  Out  HixhwiT  Between  Two 

Towns* 

The  undersigned,  by  an  or3er  of  the  county  court  of county, 

da  ted  the  ,...,.  day  of  .  * .  19  -  *  - . ,  hav  ing  been  appointed  com- 
missioners  to  certify  as  to  the   necessity  of  laying  out  (or  altering)   a 

highway  extending  between  the  town   (city  or  village)  of 

and    the   town    (city   or   village)    of    in   the   county   of 

..... and   descrfted   as  follows   (Insert  description);    now. 

therefore,  we.  the  said  commissioners,  having  given  due  notice 
of   the  time  and   plaoe  at  which   we  would  meet,  and   all   having  met 

at m   the   town   of    on    rhe    day   of 

...»  .,   !&_..,  pursuant  to  such  notice,  and  having  taken  the 

constitutional  oath  Of  office,  antf  on  proof  of  the  service  of  the  notice 

on  the  Mgh  way  com m  issloners  of  t4he  towns  of  .- *•  • 

ror   of   the  town   of and  city  or  village  of ,,) 

and  having  viewed  tho  proposed  highway  (or  proposed  alteration  of 
a  highway)  and  the  Lands  through  which  it  is  proposed  to  be  laid 
out  tor  altered),  and  having  heard  all  the  allegations  of  the  com- 
missioners of  highways  and  the  parties  interested  therein,  and  the 
evidence   of   all   the   witnesses   produced,   do   thereupon   certify  that   In 
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our  opinion  it  is  necessary  and  proper  that  the  highway  be  laid  out 
(or  altered)  and  we  have  assessed  the  damages  required  to  be  assessed 
by  reason  of  laying  out  (or  altering)  such  highway  as  foilows: 

The  damages  of  M.  N..  at  $,,.<,,..;  the  damages  of  M.  O,  at  t 
etc. 

Dated  this  day  of  .... ,  19*... 

a  s„ 

g.  a, 

j.  j.+ 

Commissioners* 


Order  confirming,  modifying  or  vacating  report  of  commission* 
era. — On  the  coming  in  of  such  report,  the  court  may,  by 
order,  confirm,  modify  or  set  aside  the  report  in  whole  or  in 
part,  and  may  order  a  new  appraisal  by  the  same  or  other  cm 
missoners,  and  shall  decide  all  questions  that  may  arise  before  it, 

Beferenee  may  be  had  to  the  forms  on  pages  171-173  for 
the  forms  to  be  used  in  thie  proceeding. 

Papers  to  be  filed,— All  orders  and  decisions  in  the  matter 
shall  be  filed  in  the  county  derkJs  office  of  each  county  where 
the  highway  is  located,  and  shall  be  duly  recorded  therein. 

§  95.  Difference  about  improvements. — When  the  commission* 
ers  of  highways  of  a  town,  or  the  officers  of  a  village  or  city 
having  the  powers  of  commissioners  of  highways  therein,  shall 
desire  to  make  a  new  or  altered  hghway  extending  beyond  the 
bounds  of  such  town,  village  or  city,  a  better  highway  than  is 
usually  made  for  a  common  highway,  with  a  special  grade  or 
road-bed,  drainage  or  improved  plan,  and  are  willing  to  bear 
the  whole  or  a  part  of  the  expense  thereof  beyond  such  bounds, 
but  can  not  agree  in  regard  to  the  same,  upon  written  applica- 
tion of  either  of  the  commissioners  or  officers,  and  notice  to 
all  parties  interested,  such  court  shall  make  an  equitable  adjust- 
ment of  the  matters,  and  may  direct,  that  in  consideration  of 
the  payment  of  such  portion  of  the  additional  e?q>ense  by  the 
town,  village  or  city  that  desires  the  improved  and  better  high- 
way, as  shall  be  equitable,  its  officers,  contractors,  servants  and 
agents  may  go  into  such  town,  village  or  city,  and  make  the 
grade  and  road-bed,  and  do  whatever  may  be  necessary  and 
proper  for  the  completion  of  such  better  highway,  advancing 
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the  money  to  do  it;  the  amount  of  damages  to  each  owner  or 
occupant,  shall  be  ascertained  and  determined  by  commission- 
ers, who  shall  be  appointed,  and  whose  proceedings  shall  be  can- 
ducted  in  the  manner  provided  by  the  last  preceding  section; 
and  upon  the  coming  in  of  their  report  of  damages,  and  of  the 
expenses  paid,  such  court  shall,  on  notice  to  all  parties  inter- 
ested, direct  that  the  amount  of  damages  assessed  to  each  owner 
or  occupant,  if  any,  and  all  such  expenses  be  paid  by  each,  any 
or  all  of  such  towns,  villages  or  cities  as  shall  be  just  and  equita- 
ble, and  the  damages  and  expenses  assessed  and  allowed,  as  in 
this  and  the  last  preceding  sections,  shall  be  paid  and  collected 
as  if  fixed  by  the  commissioners  of  highways  of  the  towns,  or  the 
officers  of  such  villages  or  cities  having  the  powers  of  such  com- 
missioners. Every  commissioner  appointed  as  herein  provided, 
shall  be  paid  six  dollars  for  each  day  actually  and  necessarily 
employed  in  such  service,  and  neccesaary  expenses, 

§  96.  Highway  in  two  or  more  towm — When  application  is 
made  to  lay  out,  alter  or  discontinue  a  highway  located  in  two 
or  more  towns,  all  notices  or  proceedings  required  to  be  served 
upon  the  commissioners  of  highways,  shall  be  served  upon  the 
commissioners  of  highways  of  each  town;  and  the  commissoners 
appointed  by  the  court,  shall  determine  the  amount  of  dam* 
ages  to  Ik?  paid  by  each  town,  and  when  the  towns  are  in  differ- 
ent counties,  the  application  for  the  appointment  of  commis- 
sioners shall  be  made  to  a  special  term  of  the  supreme  court 
held  in  the  district  where  the  highway  or  some  part  of  it  is  lo- 
cated; and  tbe  same  proceedings  shall  thereafter  be  had  in  the 
supreme  court  of  such  district  as  are  authorized  by  this  chapter 
to  be  had  in  the  county  court. 

Construction  of  section, — This  section  does  not  conflict  with 
|  94,  ante,  Its  provisions  are  for  the  purpose  of  carrying  out 
in  detail  the  requirements  of  that  section,  Matter  of  Barrett, 
7  App.  Div.  482;  40  K  Y.  Supp.  266, 
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Who  may  institute  proceedings, — The  proceedings  may  be  in- 
itiated by  a  person  liable  for  highway  labor  in  one  town  to  lay 
out  a  highway  partly  in  hifl  town  and  partly  in  another  town, 
and  when  he  baa  complied  with  all  the  statutory  requirements, 
and  the  towns  are  in  the  same  county f  the  county  court  is  au- 
thorized to  appoint  commissioners  in  the  matter.  People  ex  rel 
Knapp  v.  Kelk,  90  Hun,  497 ;  36  N,  Y.  Supp  51. 

§  97*  laying  out,  dividing  and  maintaining  highway  upon 
town  line, — An  application  to  lay  out  a  highway  upon  the  line 
between  two  or  more  towns  shall  be  made  to  the  commission- 
ers of  highways  of  each  town,  who  shall  act  together  in  the  mat- 
tery and,  upon  laying  out  any  such  highway ,  they  shall  divide 
into  two  or  more  highway  districts,  in  such  manner  that  the 
labor  and  expense  of  opening,  working  and  keeping  the  same  in 
repair  through  each  of  such  districts  may  be  equal,  as  near  as 
may  be,  and  to  allot  an  equal  number  of  the  districts  to  each 
of  the  towns;  each  district  shall  be  considered  as  wholly  belong- 
ing to  the  town  to  which  it  shall  be  allotted,  for  the  purpose 
of  opening  and  improving  the  highway  and  for  keeping  it  in 
repair;  and  the  commissioners  of  highways  shall  cause  the 
highway  and  the  partition  and  allotment  thereof  to  be  recorded 
in  the  office  of  the  town  clerk  in  each  of  the  respective  towns* 
If  such  highway  be  upon  a  line  between  one  or  more  towns  and 
a  city  or  incorporated  village,  such  application  shall  also  be 
made  to  the  officers  of  such  city  or  village  having  the  powers 
of  commissioners  of  highways,  and  such  officers  may  agree  with 
the  highway  commissioners  of  snch  towns  as  to  the  division 
of  the  labor  and  expense  of  opening,  working  and  maintaining 
such  highway.  Whenever  such  officers  shall  disagree  as  to  snch 
division,  application  may  be  made  for  the  apointment  of  com* 
missioners,  and  the  same  procedure  shall  be  had  as  is  prescribed 
in  this  article  for  the  settlement  of  disagreements  between  the 
highway  officers  of  different  towns.  All  highways  heretofore 
laid  out  upon  the  line  between  any  two  towns  or  between  a 
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town  and  a  city  or  an  incorporated  village  shall  be  divided  and 
allotted  or  redivided  and  re-allotted,  recorded  and  kept  in  re- 
pair, in  the  manner  above  directed.  (Amended  by  L  1894, 
chap.  727,  and  by  L,  1S95,  chap.  181.) 


Amendments  of  section. — The  amendments  to  the  section  add 
the  latter  part  relating  to  highways  upon  a  line  between  a  town 
and  a  city  or  village. 

The  districts  allotted  as  provided  in  §  37  are  the  ordinary 
highway  districts  of  the  town,     Day  v.  Day,  94  N.  Y.  153. 

Application  and  allotment. — The  following  forma  may  be  used 
for  the  application  and  allotment: 

FORM   NO.   85. 

Application     for     l.nylnp    Out     Highway    on    Town     Line. 

To  the  Co  mm  I  as  ton  era  of  each  of  the  Towns  A-   and  B.   in  the  County 


of -■  I 

We,  th*  undersigned,  L*  MM  an  Inhabitant  of  the  town  of  A.  in  said 
county*  liable  to  be  assessed  for  -highway  labor  therein,  and  T*  W.,  an 
Inhabitant  of  the  town  of  B»,  aald  county,  and  liable  to  be  assessed 
for  highway  labor  therein,  hereby  apply  to  you  to  lay  out  a  highway 
on  the?  line  between  said  towns,  beginning  (here  insert  description  of 
the  proposed  highway)  and  which  said  highway  will  paas  through  the 
lands  of  J.    K,   and   R   8. 

Dated  this  day  of ....,  19.,., 

L,  M. 
T.  W- 

Tbe  proceedings  arc  the  same  as  where  the  highway  is  pro- 
posed to  he  laid  out  wholly  within  one  town,  except  consents* 
releases,  dedications,  etc,  shall  he  given  to  both  of  the  towns, 
and  the  commissioners  of  highways  of  both  towns  should  unite 
in  making  any  order  or  certificate  which  they  are  required  to 
make ;  and  all  papers  used  in  the  proceeding  should  be  made  in 
duplicate,  and  one  set  filed  in  the  office  of  the  town  clerk  of  each 
town.  If  the  proposed  highway  is  on  a  county  line,  and  appli- 
cation i»  made  to  the  court,  it  should  be  to  the  Supreme  Court  at 
special  term. 

The  following  should  be  added  to  the  order  or  certificate  lay- 
ing out  the  highway,  a  form  for  which  may  be  found  on  p«  174: 

FORM   NO.   8«. 

Order  Lnrlng    Oat  High  war   on    Town    Line. 

And  It  ia  ordered  that  the  said  highway  be  divided  into  (two)  dia- 

trie ta  a &  follows :    That  the  part  thereof  from  .,..., to  * 

sball  be  one  of  said  highway  districts,  and  »h-all  be  allotted  to  the  town 
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of  A.,  and  the  residue  of  said  highway  shall  be  the  other  of  said  high* 
way  districts,  and  a  hall  be  allotted  to  the  town  of  B, 

Dated  this day  of It..** 

A.  B„ 
C.  D.. 
E.  F*. 
Commissioners  of  HUfaways  of  the  Town  of  A, 

G.  H,( 
I.  J., 
K.     L. 
Commissioners  of  Highways  of  the  Town  of  B. 

§  98,  Final  determination,  how  carried  oil— The  final  deter- 
mination of  com  mission  ere  appointed  by  any  court,  relating  to 
the  laying  out,  altering  or  discontinuing  a  highway,  and  all 
orders  and  other  papers  filed  or  entered  in  the  proceedings,  or 
certified  copies  thereof  from  the  court  where  such  determina- 
tion, order  and  papers  are  filed  and  entered,  shall  be  forthwith 
filed  and  recorded  in  the  town  clerk's  office  of  the  town  where 
the  highway  is  located;  and  every  such  decision  shall  be  carried 
out  by  the  commissioners  of  highways  of  the  town,  the  same 
a*  If  they  had  made  an  order  to  that  effect. 

The  final  determination  of  the  commissioners  appointed  by 
any  court  as  to  laying  out,  altering  or  discontinuing  a  high- 
way must  be  carried  out  by  the  commissioner  of  highways. 
People  ex  rel.  D.  L.  &  W*  E.  K.  Co.  v.  County  Court,  92  Hun, 
13;37N,  Y.  Supp,  869. 

§  99.  Highway!  abandoned.— Every  highway  that  shall  not 
have  been  opened  and  worked  within  six  years  from  the  time  it 
shall  have  been  dedicated  to  the  use  of  the  public,  or  laid  out, 
shall  cease  to  be  a  highway;  but  the  period  during  which  any 
action  or  proceeding  shall  have  been,  or  shall  be  pending  in  re- 
gard to  any  such  highway,  shall  form  no  part  of  such  six  years; 
and  every  highway  that  shall  not  have  been  traveled  or  used 
as  a  highway  for  Fix  years,  shall  cease  to  be  a  highway,  and 
every  public  right  of  way  that  shall  not  have  been  used  for  said 
period  shall  be  deemed  abandoned  as  a  right  of  way.  The  com- 
missioners of  highways  shall  file,  and  cause  to  be  recorded  in 
the  town  clerVs  office  of  the  town,  written  description,  signed 
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by  them,  of  each  highway  and  public  right  of  way  so  abandoned, 
and  the  same  shall  thereupon  he  discontinued.  (Amended  by 
L  1899,  chap,  622.) 


Amendment  of  section.— The  amendment  of  1899  provides 
that  non-user  of  a  public  right  of  way  for  a  period  of  six  years 
shall  constitute  an  abandonment  This  provision  would  apply 
where  the  public  has  acquired  a  prescriptive  right  by  u*er, 
amounting  to  implied  dedication,  but  the  highway  has  not  been 
formerly  laid  out  by  the  author! t 

Modes  of  abandonment. — A  highway  may  be  abandoned  in 
either  of  the  following  ways: 

1 .  By  failure  to  open  and  work  within  six  years  from  the 
t  ime  it  is  laid  out  or  dedicated  to  public  u?=e, 

2*  By  disuse  and  not  having  been  traveled  upon  for  six 
years, 

3.     By  the  statutory  proceeding  to  discontinue  a  highway. 

Failure  to  open  and  work, — The  period  during  which  any 
action  or  proceeding  is  pending  in  regard  to  any  highway,  forms 
no  part  of  the  six  years  during  which  a  highway  must  be  opened 
and  worked  to  prevent  its  abandonment. 

The  requirement  to  open  and  work  a  highway  implies  that  it 
tnust  be  made  passable  as  a  highway  for  public  travel.  It  need 
not  be  a  first-class  road,  it  need  not  he  finished,  but  it  must  be 
mflieient  to  enable  the  public  to  pass  over  it.  (Beckwith  v. 
WTialen,  70  K  Y.  430.) 

Disuse,— Every  highway  not  traveled  or  used  as  a  highway  fot 
six  years  ceases  to  be  a  highway.  This  applies  as  well  to  high- 
ways created  hy  prescription  or  user  for  twenty  years  as  to 
highways  laid  out  by  the  highway  commisaionera  or  created  by 
dedication.  (Amsbrv  v.  Rfnde,  48  N.  Y.  57;  People  ex  relt 
Yonket*  r.  ST,  Y.  C.\fc  H.  R  R  R  Co.,  69  Hun,  M&) 

The  highway  commissioners  are  required  to  file  and  cause  to 
be  recorded  in  the  town  clerk's  office  of  the  town,  a  written  de- 
seriptiori.  signed  by  them,  of  each  highway  ?rt  abandoned,  and 
inch  highway  shall  thereupon  be  discontinued.     (IL  L.,  §  99  j 

^Tfae  certificate  describing  the  highway  abandoned  may  be  in 
the  following  form : 


FORM    NO,   **T. 
Ordimtr  off   4  turn  don  men  t  of  Hl^w«>, 


We, 


the    undersigned,    commlsslonera   of   highway*   of   the   town    of 

„•••••«,   Jn  Otf  county  of  ,...*.*. . ..,  hereby  certify  that  the 

highway  (hem  describe  lt>,  has  been  abandoned  by  the  public,  and  b 
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no  longer  used  as  a  public  highway;  and  pursuant  to  section  »  of  taa 

highway  law,  the  same  is  discontinued 

Dated  this day  of 1»..., 

A,  B, 
C.  D., 

OomrnLasi  oners  of  Highways. 

If  a  highway  is  rendered  impassable  or  fenced  off  by  a  tres 
passer  and  the  traveling  public  acquiesce  for  a  period  of  six 
years,  bo  that  in  alt  that  time  no  one  can  or  does  make  use  of  the 
highway,  it  ceases  to  be  a  highway.  Horey  v.  Village  of 
Haverstraw,  124  K,  Y.  273;  Mang&m  v.  Sing  Sing,  26  App, 
Div.  464;  Excelsior  Brick  Co.  v.  Haveretraw,  142  «.  Y.  146 
It  does  not  follow  that  because  a  portion  of  that  which  was  orig- 
inally laid  out  as  a  continuous  highway  remains  such  that  all  of 
it  does.  If  a  part  of  it  cease  to  be  traveled  and  used  for  a 
period  of  six  years,  the  public  in  the  meantime  using  some  other 
route,  such  part  is  no  longer  a  highway.  A  highway  opened 
and  worked  for  a  part  of  the  distance  only,  as  described  in  the 
survey,  but  not  on  a  particular  portion  thereof  until  after  the 
lapse  of  more  than  six  years,  ceases,  as  to  such  part,  to  be  a 
highway  for  any  purpose.  (Horey  v.  Village  of  Haverstraw, 
124  N.  Y,  273,) 

The  burden  of  showing  non-user  is  on  the  party  making  the 
claim,  Id.  City  of  Cohoes  v.  D.  &  H.  C.  Co.,  134  N.  Y. 
397;  Matter  of  Woolsey,  95  N,  Y,  135. 

Statutory  proceeding. — The  statutory  proceeding  to  discon- 
tinue a  highway  is  the  same  as  that  to  lay  out  or  alter  a  high- 
way. Application  should  first  be  made  to  the  highway  com- 
missioners of  the  town  and  then  within  thirty  days  thereafter 
a  further  application  should  be  made  to  the  county  court  to  ap- 
point three  commissioners  to  determine  upon  the  uselessness  of 
such  highway  and  to  assess  damages  for  its  discontinuance,  A 
motion  to  cofirm,  vacate  or  modify  the  decision  of  such  com* 
missioners  may  be  made  in  the  same  manner  as  in  the  other  pro- 
ceeding. 

Reference  may  be  had  to  the  forms  Nos.  60-74  which,  with 
slight  changes,  will  serve  for  forms  used  in  this  proceeding, 

A  town  meeting  has  no  power  to  discontinue  a  highwav  once 
established.  That  can  be  done  only  by  the  intervention  of  the 
authorities  and  according  to  the  procedure  pointed  out  in  the 
highway  law.     (Hughes  v.  Bingham,  135  N.  Y.  347.) 

§  100.  Highways  by  tue.— All  lands  which  shall  have  been 
used  by  the  public  as  a  highway  for  the  period  of  twenty  year* 
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or  more,  shall  be  a  highway,  with  the  same  force  and  effect  as 
if  it  had  been  duly  laid  out  and  recorded  as  a  highway,  and  the 
commissioners  of  highways  shall  order  the  overseers  of  high- 
ways to  open  all  such  highways  to  the  width  of  at  least  two  rods. 

Construction  of  section,— See  notes  under  §  80,  There  can  be 
no  implied  and  irrevocable  dedication  by  user  until  laud  has 
been  used  by  the  public  as  a  highway  for  the  period  of  twenty 
years.  Premises  which  are  so  used  become  public  high  way  a 
without  formal  dedication.  Coming  v.  Head,  80  Hun,  12;  33 
N,  Y.  Supp,  360;  City  of  Cohoes  v,  R  TL  Co,,  134  N.  Y.  397; 
James  v,  Samrnis,  132  N,  Y*  239;  Spier  v.  New  Utrecht,  121 
*N.  Y,  420,  Proof  of  acceptance  is  unimportant*  The  user 
itself  constitutes  an  acceptance.  Porter  v.  Village  of  Attica, 
33  Hun,  605;  Vandemiark  v.  Porter,  40  Hun,  397, 

Character  of  m§e.— The  use  must  he  like  that  of  ordinary 
highways,  in  order  to  justify  the  commissioner  in  laying  out  a 
highway  under  this  sectiou.  Private  roads,  for  instance,  do 
w»t  become  public  highways  because  the  public  are  permitted  to 
travel  upon  them.  Spier  v.  Town  of  New  Utrecht,  121  N.  Y. 
420;  Palmer  v.  Palmer,  150  N,  Y,  139.  The  public  may  ac- 
quire a  prescriptive  right  of  way,  but  unless  there  has  been  a 
use  of  the  laud  as  a  highway  it  does  not  become  one,  As  said 
by  the  court  in  the  Spier  Case,  supra,  "The  user  must  be  like 
that  of  highways  generally.  The  road  must  not  only  be  trav- 
eled upon,  but  it  must  be  kept  in  repair  or  taken  in  charge  and 
adopted  by  the  public  authorities,"  This  doctrine  was  followed 
b  People  v.  Underbill,  144  N,  Y,  310,  and  in  Palmer  v.  Palmer, 
supra* 

Opening  highway,— The  highway  commissioner  can  only  de- 
termine questions  as  to  the  boundary  of  the  road  according  to 
its  actual  use  for  twenty  years,  Kerr  v.  Hammer,  39  St.  Rep. 
708;  Ivory  v.  Town  of  Decrpark,  116  N.  Y<  476;  Alpaugh  v, 
Benett,  59  Hun,  45,  And  his  order  cannot  increase  the  width 
or  change  tbe  location  of  the  highway.  If  the  actual  user  has 
not  been  at  least  two  rods  in  width,  it  seems  that  the  highway 
cannot  be  laid  out  to  that  width  without  a  formal  proceeding 
under  the  statute.  Certainly  the  commissioner  cannot  order 
the  overseers  to  arbitrarily  take  land  fr>r  that  purpose*  Such 
a  proceeding  would  be  unconstitutional  and  void. 

§  101,  Fencet  to  he  removed, — Whenever  a  highway  shall 

have  been  laid  out  through  any  inclosed,  cultivated  or  improved 
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lands,  in  conformity  to  the  provision  of  this  chapter  the  com- 
missioners of  highways  shall  give  to  the  owner  or  occupant  of 
the  land  through  which  such  highway  shall  have  ben  laid,  sixty 
days'  notice  in  writing  to  remove  his  fences;  if  such  owner  shall 
not  remove  his  fences  within  the  sixty  days,  the  commissioners 
shall  cause  them  to  be  removed,  and  shall  direct  the  highway  to 
be  opened  and  worked. 

Form  of  notice. — The  notice  may  be  in  the  following  form : 

FORM    NO.    88. 
Notice  to  Owier  or  Oecvpant  to  Remove  Femooa  Aloav  Hlchwafi. 

To  T.  W.: 
Please  take  notice  that  we,  the  undersigned  commissioners  of  high 

ways  of  the  town  of  In  the  county  of  

having  by  an  order  (or  certificate),  duly  made  and  filed  in  the  office 

of  the  town  clerk  of  said  town,  bearing  date  the day  of  , 

19 laid  out  a  public  highway  ttarough  your  inclosed  lands,  do  here- 
by require  you  to  remove  your  fences  from  within  the  bounds*  of  said 
highway,    within  sixty  days  after  the  service  of  this  notice. 

Dated  this  day  of  ,  19.... 

A.  B., 
C.  D., 
E.   F., 
Commissioners  of  Highways. 

§  102.  Penalty  for  falling  trees.— If  any  person  shall  cut 
down  any  tree  on  land  not  occupied  by  him,  so  that  it  shall  fall 
into  any  highway,  river  or  stream,  unless  by  the  order  and  con- 
sent of  the  occupant,  the  person  so  offending  shall  forfeit  to 
such  occupant,  the  sum  of  one  dollar  for  every  tree  so  fallen, 
and  the  like  sum  for  every  day  the  same  shall  remain  in  the 
highway,  river  or  stream. 

Shade  trees  in  highway.  See  §  156,  post,  and  notes.  Abate- 
ment of  tax  for  planting.     See  §  44,  ante  and  notes. 

.  §  103.  Fallen  trees  to  be  removed. — If  any  tree  shall  fall,  or 
be  fallen  by  any  person  from  any  inclosed  land  into  any  high- 
way, any  person  may  give  notice  to  the  occupant  of  the  land 
from   which   the  tree   shall   have  fallen,  to  remove   the  same 
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within  two  days;  if  such  tree  shall  not  be  removed  within  that 
time,  but  shall  continue  in  the  highway,  the  occupant  of  tbe 
land  shall  forfeit  the  sum  of  fifty  cents  for  every  day  thereafter, 
until  the  tree  shall  be  removed. 


The  notice  may  be  in  the  following  form: 


FQBM     XO.    £9. 
Mot  Ice  to  Remove   Full  en  Tree. 


; 

To  T.    W,: 

Please  take  notice  that  a  tree  ha.*  fallen  from  your  Inclosed  land 
Into  tbe  highway  (state  where)  and  you  are  hereby  required  to  remove 
the  same  within  two  days  after  the  service  of  this  notice. 

Dated  this  ..,..,  day  of  .» IS,,.. 

L.  M. 

|  104.  Penalty  for  obstruction  or  encroachmeni — Whoever 
shall  obstruct  or  encroach  upon  any  highway,  or  shall  unlaw- 
fully fill  up  or  place  any  obstruction  in  any  ditch  for  draining 
the  water  from  any  highway,  shall  forfeit  for  every  such  offense 
the  sum  of  five  dollars. 


Necessity  of  notice,— It  is  not  necessary  under  this  section  to 
give  the  defendant  notice  of  the  obstruction  specifying  the  ex- 
tent and  location  thereof  and  directing  him  to  remove  the  same 
within  sixty  days,  before  an  action  can  be  brought  to  recover 
the  penalty.  Town  of  Corning  v.  Head,  86  Hun*  12*  83  N.  Y. 
360, 

Title  of  real  estate. — An  action  for  a  penalty  because  of  an  ob- 
struction of  a  highway  does  not  involve  a  title  to  real  estate. 
Paine  v.  East,  15  Wk.  Dig.  281;  Parker  v.  Van  Houten,  7 
We©&  145;  Sage  v.  Barnes,  9  John,  365*  But  it  is  a  good  an- 
ewer  to  a  suit  brought  in  a  justice's  court  to  plead  title  to  the 
land  and  deny  that  the  place  is  a  highway.  Little  v.  Young, 
34  N.  Y.  408« 

Highway  commissioners  of  two  towns  cannot  unite  as  plain* 
tiff  and  bring  an  action  for  a  penalty  or  forfeiture  for  an  en- 
croachment upon  a  highway.  The  authority  is  confined  to  the 
officers  of  the  town  where  the  offense  has  been  committed. 
Bradley  v.  Blow,  17  Barb.  480. 

Highway  need  not  be  recorded.— It  is  not  necessary  that  the 
highway  obstructed  be  recorded  before  the  penalty  can  be  re- 
covered.    Davenpeck  v,  L&mpert,  44  Barb,  596.     The  liability 
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exists  for  obstructing  a  highway  dedicated  to  public  use,  ami 
used  as  such  for  twenty  years.  Town  of  Corning  v.  Head,  86 
Hun,  12;  Town  of  West  Union  ▼.  Kichey,  64  A  pp.  Div.  156; 
71  N,  Y*  Supp.  871*  Nor  can  the  owner  of  land  obstruct  the 
highway,  even  if  damages  assessed  for  taking  the  land  bare  not 
been  paid.  Chapman  v,  Gates,  54  N.  Y,  132,  But  see  Little 
v.  Dnnn^  34  N.  Y,  452,  to  the  effect,  that  a  highway  cannot  he 
obstructed  until  it  has  been  opened. 

General  doctrine  relating  to  obstructions — The  general  doc- 
trine is  that  the  public  are  entitled  to  the  street  or  highway  in 
the  .condition  in  which  they  placed  it;  and  whoever,  without 
special  authority,  materially  obstructs  it,  or  renders  its  use 
hazardous,  by  doing  anything  upon,  above  or  below  the  surface, 
ia  guilty  of  maintaining  a  nuisance,  for  which  he  is  liable  in 
damages  to  a  person  directly  injured  and  to  indictment  on 
behalf  of  the  people.  People  v,  Horton,  64  N,  Y,  010.  Thus 
it  is  a  nuisance  to  place  logs  in  a  highway  where  they  are  not 
needed  in  repairing  or  improving  it,  even  though  they  are 
placed  at  the  side  of  the  traveled  path,  (Johnson  v.  Whitfield, 
18  Me,,  286,)  It  is  a  nuisance  to  erect  a  gate  or  a  fence  serosa 
a  highway  or  to  construct  a  building  thereon,  or  to  cut  a  ditch 
or  mill-race  across  it  without  bridging  the  same,  and  in  general, 
to  unnecessarily  or  permanently  occupy  the  highway  in  anj 
manner  other  than  for  highway  purposes.  (Kelly  v>  Common- 
wealth, 11  Serg.  &  RawL,  345-  Stetson  v,  Faxon,  19  Pick,  147; 
Dygert  v.  Schenct,  23  Wend.,  445.)  Long  continued  obstruc- 
tion will  not  justify  its  maintenance.  (Driggs  v.  Phillips,  108 
N.  Y,  77;  Walker  v.  Caywood,  31  N.  Y.  51;  Milkan  v.  Sharpe, 
27  N.  Y.  611,  622;  Windsor  v.  D,  &  H,  C.  Co,  ©2  Hun.  127; 
Mangam  v.  Village  of  Sing  Sing,  26  App.  Div.  464,  The  legis- 
lature, by  virtue  of  its  general  control  over  public  streets  and 
highways,  has  the  power  to  authorize  structures  in  the  streets 
for  the  convenience  of  business  that  under  the  principles  of 
common  law  would  be  obstructions  or  encroachments,  and  may 
delegate  the  power  to  the  governing  body  of  a  municipal 
(Hoey  v,  Gilroy,  129  N,  Y,,  132.)  Thus  "the  town,  village  or 
city  authorities  may,  if  empowered  by  statute,  authorize  and 
regulate  the  use  of  awnings,  stands  for  the  exhibition  of  goods 
and  the  like,  in  the  public  streets.  But  apart  from  these  ex- 
ceptions "public  highways  belong,  from  side  to  side  and  end  to 
end,  to  the  public."  Any  permanent  or  unnecessary  obstacle 
to  travel  in  a  street  or  highway  is  a  nuisance  although  space 
may  be  left  for  the  passage  of  the  public.  The  public  are  not 
confined  to  the  traveled  roadway.     Thus  a  bay-window  project- 
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mg  three  or  four  feet  beyond  the  line  of  the  street  has  been 
icld  a  public  nuisance,  which  a  municipal  ordinance,  without 
authority  of  statute  could  not  justify.  (Reimer's  Appeal,  100 
Pa.  St.,  182*)  Although  the  power  to  authorize  obstructions 
may  be  delegated  to  a  municipality,  in  the  absence  of  a  pro- 
vision of  law  on  the  subject,  a  municipality  has  no  morfc  right 
to  license  or  maintain  a  nuisance  than  an  individual,  and  for  a 
nuisance  maintained  on  its  own  property,  a  municipality  b 
iahle  the  same  as  an  individual.  Nor  does  a  municipal  ordi- 
nance declaring  a  thing  a  nuisance  necessarily  make  it  one.  No 
ength  of  time  will  legalize  a  public  musance,  such  as  the  oh-* 
struction  of  the  highway,  or  give  the  party  maintaining  it  a 
right  to  continue  it. 

Carrying  on  business  in  highway* — The  legislature  may  au- 
thorize certain  obstructions  in  the  street  or  highway  for  bu-i- 
neas  convenience,  and  apart  from  legislative  authority  a  tern- 
>orary  occupation  of  a  part  of  a  street  or  highway,  by  persons 
engaged  in  building,  or  in  receiving  or  delivering  goods  from 
stores  or  warehouses,  or  the  like,  is  allowed  from  the  necessity 
of  the  case.  (Welch  v.  Wilson,  101  N.  Y.  254;  Callanan  v. 
Gilman,  107  N".  Y.  360;  Flynn  v.  Taylor,  127  N.  Y.  596;  Hoey 
r«  Gilroy,  129  N.  Y.s  132;  Tinker  v.  N.  T,,  O,  &  W.  JL  R  Co., 
.57  N.  Yn  312.)  So,  one  who  has  occasion  to  leave  a  load  in 
a  highway  must  remove  it  with  promptness.  If  he  let  it  remain 
there  an  unreasonable  length  of  time  it  may  be  removed  as  a 
nuisance. 

It  is  not  sufficient,  however,  that  the  obstructions  are  neces- 
sary with  reference  to  the  business  of  him  who  erects  and  main* 
a  ins  them.  They  must  be  reasonable  with  reference  to  the 
rights  of  the  public.  (Callahan  v,  Giiman,  107  N.  Y.,  360.) 
The  court  said  in  a  certain  cose  where  a  wagoner  was  convicted 
of  occupying  one  aide  of  r  public  street,  before  his  warehouse, 
several  hours  a  day,  in  loading  and  unloading  wagons:  "If  the 
nature  of  the  defendant's  business  was  such  as  to  require  the 
oa* ling  and  unloading  of  so  many  more  wagons  than  could  con- 
veniently be  contained  within  his  own  private  premises,  he  must 
either  enlarge  his  premises  or  remove  his  business  to  some  more 
convenient  spot/'     (Rex  v.  "Russell,  6  East.,  427.) 

It  is  doubtful  if  the  aide  walk  can  properly  be  occupied  by 

wagons,  even  for  a  temporary  and  necessary  business  purpose. 

'The  sidewalk  is  constructed  for  and    allotted  to  the  use  of 

ledestrians,  and  its  obstruction  by  defendants  backing  teams 

across  it  to  load  and  unload  goods  from  their  store  cann* 
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justified  on  the  ground  that  it  is  necessary."     (Richardson  v. 
Barstow,  36  N.  Y.  St.  Eep.  [Sp.  Term],  983.) 

§  105.  How  removed  and  liability  for  not  removing. — The 

commissioner  of  highways  shall  serve  upon  the  owner  or  occu- 
pant of  lands,  adjoining  that  part  of  a  highway  within  their 
town,  in  which  any  obstruction  or  encroachment  may  exist,  in- 
cluding any  fences,  brush,  shrubbery  or  other  obstruction 
causing  the  drifting  of  snow,  and  branches  of  trees  overhanging 
the  traveled  portion  of  the  highway  so  as  to  interfere  in  any 
manner  with  persons  riding  or  driving  over  said  highway,  a 
notice  specifying  the  extent  and  location  of  such  obstruction  or 
encroachment  and  directing  such  owner  or  occupant  to  remove 
the  same  within  a  specified  time  not  more  than  sixty  days  after 
the  service  of  the  notice.  If  such  owner  or  occupant  shall 
neglect  or  refuse  to  remove  such  obstruction  or  encroachment 
within  such  time,  he  shall  forfeit  to  the  town  the  sum  of  twenty- 
five  dollars;  and  the  commissioners  may  remove  such  obstruc- 
tions or  encroachments  at  the  expense  of  the  town  which  may 
be  recovered  by  action  of  such  owner  or  occupant,  or  the  said 
commissioner  may  bring  an  action  in  any  court  of  competent 
jurisdiction  to  compel  such  owner  or  occupant  to  remove  such 
obstruction  or  encroachment.  Actions  by  commissioners  of 
highways  as  in  this  section  provided,  shall  be  in  the  name  oi 
the  town.  (Amended  by  L.  1904,  chap.  478,  in  effect  April 
28,  1904.) 

Amendment  of  1904. — The  amendment  of  1904  expressly  in- 
cluded in  the  definition  of  an  obstruction  or  encroachment: 
"any  fence,  brush,  shrubbery  or  other  obstruction  causing  the 
drifting  of  snow,  and  branches  of  trees  overhanging  the  traveled 
portion  of  the  highway  so  as  to  interfere  in  any  manner  with 
persons  riding  or  driving  ever  said  highway." 

Weeds,  briers  and  brush  to  be  cut  semi-annually.  Highway 
L  §  §  53a,  p.  120;    §  §  70,  71,  p.  143. 
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Removal  of  obstructions  by  commissioners. — When  obstructions 
to  public  travel  are  found  within  the  bounds  of  a  highway,  the 
commissioners  are  clothed  with  power  to  remove  them  without 
beginning  an  action,  even  though  travel  be  not  entirely  pre- 
vented.  Cook  y*  Harris,  fil  X.  Yv  448;  Hathaway  r.  Jinks, 
67  Hun.  2S9;  22  N.  Y.  Supp.  42 J:  Van  Wyck  v.  Lent,  33  Hun. 
301.  The  choice  of  rami  Aim  is  with  the  commissioners. 
Flood  v.  Van  Wormer,  47  ST.  \\  284. 

Notice.— A  notice  under  £  LOB  must  be  given  before  removal 
by  commissioner.  Olondorf  v.  Sullivan,  36  SL  Rep.  74;  13  N\ 
Y.  Supp.  6.  The  sufficiency  of  the  notice  of  course  depends 
upon  the  facts  of  each  case.  In  town  of  Sardinia  v.  Butler, 
78  Hun.  527,  the  notice  was,  in  substance,  ''that  the  highway 
commissioner  having  ascertained  that  the  highway  was  en- 
croached upon,  on  the  north  side,  along  the  defendant's  land, 
had  caused  a  survey  to  be  made  and  had  ascertained  the  north- 
erly hounds  of  the  highway  along  the  defendant's  land,  "and 
that  said  fence  or  fences  encroached  upon  said  highway  alon^ 
the  whole-  of  your  said  lands  to  the  westerly  line  thereof  at 
different  distances,  ranging  from  seven  feet  four  inches  to  fif- 
teen feet  (m  more  particularly  appears  by  reference  to  a  map 
thereof  now  in  my  posses^if.n,  and  which  you  are  at  liberty  to 
inspect  at  any  time),  and  that  all  the  narrow  strip  or  piece  of 
land  which  lies  under  ^aid  fence  or  fences,  and  between  said 
fence  or  fences  and  the  northerly  line  of  said  highway,  is  a  part 
of  the  public  highway  aforesaid."  The  direction  was  to  re- 
move the  fence  within  twenty  days.  The  description  was  held 
to  be  sufficiently  definite  by  the  appelate  division,  but  the  deci- 
sion was  reversed  by  the  Court  of  Appeals,  149  N.  Y.  505,  the 
court  saying:  *"A  notice  or  order  requiring  the  removal  of  such 
an  encroachment  must  contain  a  precise  and  certain  description 
ef  the  particulars  of  the  encroachment  to  such  an  extent,  at 
least,  as  will  enable  the  party  upon  whom  it  is  served  to  go  upon 
the  ground  and  fix  the  place  and  extent  of  the  encroachment 
with  certainty  and  without  embarrassment/'  All  the  earlier 
authorities  are  reviewed. 

The  notice  may  be  in  the  following  form: 

FORM    NO,    DO* 
Notice  to  Remove  Obstruction. 

To  T.  W.: 
You  are  hereby  notified  by  the  undersigned  commissioners  of  high- 

wyys   of   lite   town    of    ...- ..........  .♦♦   in    the  county   of    ............ 

that  the  highway  in.  highway  district  No,  ,.«  in  si  Id  town  adjoining 
the  premises  owned  (or  occupied)  by  you  (state  where)  have  been 
encroached  upon  (or  obstructed)  to  the  extent  of  (state  how  much)  by 
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th*  erection  of  a  {or  aa  the  caae  may  be)  and  you  are  hereby  directed 

to  remove  the  same  within day*  (not  more  than  sixty)  after  the 

service  of  this  notice. 

Dated  thi§  day  of 1&.... 

A,  B., 
C.  D  . 
E.    F«. 
Commissioners  of  Highways. 


Bights  of  individuals  in  the  abatement  of  encroachments. — An 

obstruction  to  a  highway  is  a  nuisance  and  a  person  injured 
may  sue  for  its  abatement.  Wakeman  v.  Wilbur,  147  N.  Y. 
657;  71  St.  Rep.  265;  Adams  v.  Fopham,  76  N.  Y.  410;  (.hip 
man  rm  Palmer,  77  N.  Y.  51. 

Ordinarily  a  person  who  its  not  specially  injured  has  no  right 
to  abate  a  nuisance  in  the  highway;  but  if  an  encroachment  in^ 
terferes  with  a  person's  individual  right,  as  the  right  to  travel 
along  the  highway,  he  may,  it  seems,  remove  the  encroachment. 
Thus,  if  a  highway  is  obstructed  by  a  gate,  a  traveler  may  n- 
mov6  it  in  order  to  pass.  He  has  no  right  to  convert  an  ob- 
M  ruction  to  his  own  use.  It  is  safest  before  proceeding  to 
abate  a  nuisance  without  resort  to  law,  to  give  notice  to  the 
responsible  party,  but  it  seems  this  if  not  essential  to  one  who 
has  unlawfully  obstructed  a  highway. 

Penal  liability. — By  the  Penal  Code  an  obstruction  is  made  a 
public  nuisance,  and  the  person  maintaining  it  is  guilty  of  n 
misdemeanor  punishable  by  a  fine  of  not  more  than  five  hun- 
dred dollar?,  or  by  not  more  than  one  years  imprisonment,  or 
by  both.     (Penal  Code,  §  §  365,  387.) 

Civil  liability  for  injuries  occasioned  by  obstruction. — A  person 
maintaining  a  nuisance  in  a  highway  is  liable  in  damages  to  a 
person  who  by  reason  thereof  has  sustained  a  special  injury. 
Thus  an  individual  who  receives  a  bodily  hurt,  or  suffers  dam* 
age  to  his  horse  or  carriage  in  consequence  of  a  collision  with 
an  obstruction  in  the  highway  is  specially  injured  and  mav 
maintain  an  action  against  the  author  of  the  obstruction.  But 
the  injury  must  be  special  in  its  nature,  and  not  a  damage  which 
is  sustained  by  the  rest  of  the  community  as  well.  Lansinc 
v.  Smith,  8  Cow.,  146;  Butler  v.  Kent,  If)  John.,  223;  Piercn  r. 
Dart,  7  Cow,,  609;  Mills  v.  Hall,  9  Weui,  315. 

§  106.  Private  road. — An  application  for  a  private  road  shall 
be  made  in  writing  to  the  commissioners  of  highways  of  the 
town  in  which  it  is  to  be  located,  specifying  its  width  and  loca- 
tion, courses  and  distances,  and  the  names  of  the  owners  and 
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occupants  of  the  land  through  which  it  is  proposed  to  be  laid 
out. 

Private  ways  considered. — A  private  way  is  a  way  over  an- 
other person^  land  over  which  one  person  or  a  particular  de- 
scription of  persona  may  pass  in  some  particular  line. 

Private  ways  may  arise: 
L  By  necessity. 

2.  By  prescription. 

3.  By  grant. 

4.  By  .statutory  proceeding. 

Private  way  by  necessity. — It  is  a  well  established  principle 
of  law,  that  whore  lands  are  granted  to  a  man,  he  is  entitled  to 
a  passage-way  to  and  from  such  lands.  If  one  party  sell  to 
another,  land  which  is  inclosed  on  all  sides,  the  party  to  whom 
such  a  conveyance  is  made  may  pass  over  the  lands  of  his 
grantor  in  going  to  and  coming  from  his  own  lands.  This  right 
of  way,  however,  must  be  strictly  necessary  and  its  necessity 
must  not  be  created  by  the  party  claiming  the  right  of  way. 
It  doee  not  exist  where  a  man  can  reach  his  property  through 
his  own  land.  A  right  of  way  thus  created  by  necessity  con- 
tinues no  longer  than  the  existence  of  the  necessity  which 
created  it, 

The  fact  that  the  way  continues  to  he  a  convenient  way  is  not 
sufficient,  to  entitle  its  retention  if  it  ceases  to  be  indispensable 
as  a  means  of  access  to  the  land. 

Private  way  by  prescription. — A  private  way  by  prescription 
is  created  by  the  uninterrupted  use  and  enjoyment  for  twenty 
years  of  a  passage  over  another  person's  land  under  a  claim  of 
right,  with  the  knowledge  ami  acquiescence  of  the  owner.  The 
enjoyment  of  a  way  for  more  than  twenty  yeara  by  license  or 
permission  of  the  owner  confers  no  right  by  prescription.  The 
user  must  be  confined  to  one  certain  tract  in  order  to  establish 
such  a  right  of  way. 

Private  way  by  grant. — A  private  road  is  created  by  grant 
where  the  owner  nf  a  piece  of  land  grants  to  another  the  right 
of  passing  over  his  land  in  a  particular  direction.  The  srnntor 
may  limit  the  right  as  he  pleases  and  a  right  of  way  for  one 
purpose  does  not  necessarily  include  a  right  of  way  for  another 
purpose.  In  such  cases  the  grantor  must  afford  reasonable 
facilities  for  the  enjoyment  of  the  way  by  the  grantee.  (Bake- 
man  v.  Talbot,  31  N.  Y,,  Sm.) 

A  grant  of  a  right  of  way  is  made  by  deed.  The  grantee 
must  keep  the  private  road  in  repair.     (Bakeman  v.  Talbot,  SI 
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N,  Y.,  3 GO.)  He  can  not  deviate  from  the  way  and  go  upon 
another  part  of  the  grantor s  laud  when  the  way  becomes  im- 
passable, whether  the  obstructions  are  accidental  or  the  act  of 
the  owner  of  the  soil.  (Williams  v.  Safford,  7  Barb.,  309; 
Bakeman  v.  Talbot,  31  N.  T.,  366.) 

A  right  of  way  acquired  by  deed  can  not  be  loet  by  non-u&er 
It  may,  of  course,  be  lost  by  an  adverse  holding  for  twenty 
ye%n*    (Smyles  r.  Hastings,  22  N,  Y.,  224.) 

Private  way  by  statutory  proceeding, — A  fourth  method  of 
creating  a  private  road  is  by  statute.  Section  7,  Art.  L  of  the 
constitution  provides  that  "private  roads  may  be  opened  in  the 
manner  to  be  prescribed  by  law,  but  in  every  case  the  necessity 
of  the  road  and  the  amount  of  all  damages  to  be  sustained  by 
the  opening  thereof  shall  be  first  determined  by  a  jury  of  free* 
holders,  and  such  amount,  together  with  the  expenses  of  the 
proceeding,  shall  be  paid  by  the  person  to  be  benefited,**  In 
proceedings  under  the  statute  to  lay  out  a  private  road,  exact 
and  technical  accuracy  is  not  required,  but  simply  a  substantial 
compliance  with  the  statute,  A  description  in  an  application 
l>v  reference  to  a  private  way  used  by  permission  of  the  owner 
of  the  land  for  a  great  number  of  years,  so  that  it  has  come  to 
be  called  a  road,  is  sufficiently  definite,  The  courses  need  not 
be  specified  in  the  Application  by  the  compass  in  degrees  and 
minutes;  and  where  the  general  course  is  given  as  easterly,  etc, 
an*l  the  exact  course  and  distance  can  be  determined  from  other 
particulars  in  the  application,  or  by  natural  monuments  re- 
ferred to,  there  is  substantial  compliance  with  the  statute. 
Slattery  v,  Winne,  101  N,  Y,,  218;  People  v.  Taylor,  34  Barb,, 
481. 

Form  of  application. — The  application  to  lay  out  a  private 
toad  may  be  in  the  following  form : 

FORM    7VO.    91. 
Application  to  lay  «»"<  private  road. 

To  the  Commissioner*  of  Highways  of  the  Town  of t#1  In 

the  County  or  .....: 

The  undersigned,  who  is  liable  to  be  assessed  for  highway  labor  in 
your  town,  hereby  makes  application  to  you  to  lay  out  a  private  road 
for  his  u&e  and  benefit,  be^nning-  (insert  description,  giving  U* 
width  and  location,  courses  and  distance)  and  Sfttd  proposed  road  will 
nil!  through   the  land  of  T.  W,,  occupied  by  R.  S, 

Dated  thta  day  of  19„„ 


5   107,  Jury  to  determine  necessity  and  assess  damages, — One 
or  more  of  the  commissioners  to  whom  the  application  shall  be 
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made,  shall  appoint  as  early  a  day  as  the  convenience  of  the 
parties  interested  will  allow,  when,  at  a  place  designated  in  the 
town,  i  jury  will  be  sch  eted  for  the  purpose  of  determining 
upon  the  necessity  of  snch  a  road^  and  to  assess  the  damages  by 
reason  of  the  opening  thereof. 

g  108.  Copy  application  and  notice  delivered  to  applicant. — 
Such  commissioner  shall  deliver  to  the  applicant  a  copy  of  the 
application  to  which  shall  be  added  a  notice  of  the  time  and 
place  appointed  for  the  selection  of  the  jury,  addressed  to  the 
owner?  and  occupants  of  the  land. 

Form  of  notice. — The  following  form  may  be  used  for  the 
notice; 

FORM    NO.    OS. 

Xotlce  of  Application   to  I-nj    Oat   Private   Rnnil. 

To  T.  W.„  Owner,  and  R.   S,,   Occupant: 

L.  M.»  of  the  town  of  ,,,».,,«.*,,..,,,  in  the  county  of  . , ,.  . .  ...,,... ... 

having  made  written  application  to  ufl,  the  undersigned,  a»  commission- 
ers of  highways  of  said  town,  to  lay  out  a  private  road  for  his  use 
£nd   benefit  in  said  town,  a  copy  of  which  Ep  hereto  attached,  you  are 

hereby  notified  that  a  jury  will  be  selected  at  the  house  of  — , 

in  said  town,  on  the   day  of  .».-, 19.*.,,  at    ....   o'clock 

in  the noon,  for  the  purpose  of  determining  upon  the  necesglty 

or  such   road,  and  assessing  the   damages   therefor. 

Dated  this  day  of 19.... 

A.  B-. 
C.  D.t 

B.  P., 
Commissioners  of  Highways. 

§  109*  Copy  a&d  notice  to  he  served. — The  applicant  on  re- 
chiving  the  copy  and  notice  shall,  on  the  same  day,  or  the  next 
day  thereafter,  excluding  Sunday  and  holidays,  cause  such  copy 
and  notice  to  be  served  upon  the  persons  to  whom  it  is  ad- 
dressed,  by  delivering  to  each  of  theni  who  reside  in  the  same 
town  a  copy  thereof,  or  in  ease  of  his  absence,  by  leaving  the 
same  at  his  residence,  and  upon  such  as  reside  elsewhere,  by 
depositing  in  the  post-office  a  copy  thereof  to  each,  properly 
inclosed  in  an  r nvc  lope,  addressed  to  them  respectively  at  their 
pnst-otflce  address,  and  paying  the  postage  thereon,  or,  in  ease 
of  infant  owner-,  by  like  service  upon  their  parent  or  guardian. 
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Affidavit  of  service. — The  following  form  for  the  affidavit  of 
service  may  be  used: 

FORM    NO*   93. 
Affidavit  of  Service  of  Notice  of   Application   to  Lay  Oat   Private 


COUNTY  OP    Vgg 


Town  of 


■}■ 


L.  M.,   being  duly  sworn,  says  that  tie   served   the  application  and 

notice  hereto  attached  on  T.  W.  land  R.  S.,  on  the  day  of  

19 by  delivering  to  and  leaving  with  each  of  them,  copies  of  the 

same  (or  if  served  by  leaving  copies  at  the  residence,  so  state). 

Subscribed  and  sworn  to  before  me, 

this  ....  day  of  19.... 

G.  H., 
Justice  of  the  Peace. 

§  110.  list  of  jurors. — At  such  time  and  place,  on  due  proof 
of  the  service  of  the  notice,  one  or  more  of  the  commissioners 
shall  present  a  list  of  the  names  of  thirty-six  resident  free- 
holders of  the  town,  in  no  wise  of  kin  to  the  applicant,  owner 
or  occupant,  or  either  of  them,  and  not  interested  in  such  lands. 
(Amended  by  L.  1904,  chap.  109,  in  effect  March  23,  1904.) 

Amendment  of  seotion. — The  amendment  of  1904  made  in 
view  of  the  increase  in  the  number  of  the  jury  from  six  to 
twelve.     See  next  section  as  amended. 

§  111.  Names  struck  off. — The  owners  or  occupants  of  the 
land  may  strike  from  the  list  not  more  than  twelve  names,  and 
the  applicant  a  like  number;  and  of  the  number  which  remain, 
the  twelve  names  standing  first  on  the  list  shall  be  the  jury. 
(Amended  by  1,.  1904,  chap.  109,  in  effect  March  23,  1904.) 

Amendment  of  1904. — The  amendment  of  1904  increased  the 
number  of  jury  from  six  to  twelve. 

§  112.  Place  of  meeting. — The  commissioner  or  commission- 
ers present,  shall  then  appoint  some  convenient  time  and  place 
for  the  jury  to  meet,  and  shall  summon  them  accordingly. 
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Form  of  summons. — The  foDowing  form  may  be  used  for  the 
Himuiioiis: 

FORM    NO.    M. 
*uiuiuon«  of  Jurors  to   Dttermlne  Neee»*lty  of  Laylaff  Oot  Private 


COUNTY    OF    - \ 

Town    of . i 

To  (in Bert   the  names  of  the  twelve  Jurors  selected): 

You  are  hereby  summoned  and  required  to  appear  at  the  

in  said  town  of  . - .. on  the day  of 19. ...t 

at   ......    o'clock  in  the    ..noon,    |o  form  a  Jury  of  freeholders  to 

determine  as  to  the  necessity  of  laying  out  a  private  road  through 
the  lands  of  T.  W.a  on  the  application  of  L>.  M.,  and  to  assess  the 
amount  of  damages  sua  tain  ed  by  reason  of  such  opening,  if  it  is  de- 
termined to  open  the  same. 

Dated  this  ......  day  of .,  19.... 

A.  B., 
C.  D.P 

m*  f.. 

Commissioners  of  Highways. 


113.  Jury  to  determine  and  assess  damages. — At  least  one 
commissioner  and  all  the  persons  named  and  summoned  on  such 
jury,  shall  meet  at  the  time  and  place  appointed;  but  if  one  or 
more  of  the  twelve  jurors  shall  not  appear,  the  commissioner 
or  commissioners  present  shall  summon  so  many  qualified  to 
serve  as  such  jurors  as  will  be  sufficient  to  make  the  number 
present  twelve  to  forthwith  appear  and  act  as  such;  and  when 
twelve  shall  have  so  appeared,  they  shall  constitute  the  jury, 
and  shall  be  sworn  well  and  truly  to  determine  as  to  the  neces- 
sity of  the  road,  and  to  assess  the  damages  by  reason  of  the 
opening  thereof.  (Amended  by  L.  1904,  chap,  109,  in  effect 
March  23,  1904.) 

Amendment  of  1904  made  in  view  of  the  increase  of  the  num- 
ber of  the  jury  from  six  to  twelve. 

Oath  to  jurors. — Before  entering  upon  their  duties  the  jurors 
shall  take  the  following  oath: 


FORM    WO.    ©(*. 
Oath  Of  Jnron  to  Determine  Vereiutt)    of  Uiylnfr  Out  Private  ftc 


io» 


Ton  do  solemnly  a  wear,  in  the  presence  of  the  ever- living-  God  (or 
aJBIrm)  that  you  will  well  and  truly  determine  as  to  the  necessity  of 
a  private  road  across  the  land*  of  l\  W.,  as  has  been  applied  lor  by 
L,  1&,  and  that  you  will  well  and  truly  assess  the  damages  occasioned 
by  the  opening  of  such  road. 


■ 
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§  114.  Their  verdiot. — The  jury  shall  view  the  premises,  hear 
the  allegations  of  the  parties,  and  such  witnesses  as  they  may 
produce,  and  if  they  shall  determine  that  the  proposed  road  is 
necessary,  they  shall  assess  the  damages  to  the  person  or  per- 
sons through  whose  land  it  is  to  pass,  and  deliver  their  verdict 
in  writing  to  the  commissioners. 

Oath  to  witnesses. — The  following  oath  may  be  administered 
to  witnesses  appearing  before  such  jury: 

FORM    NO.    96. 

Oath  of  WttneiMi  Before  Private  Road  Jmry. 

You  do  solemnly  swear  (or  affirm)  that  the  evidence  you  stall  give, 
touching  the  necessity  of  laying  out  the  private  road  as  applied  for 
by  L.  M.,  and  the  damages  to  be  sustained  thereby,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God. 

Form  of  verdiot. — The  following  form  may  be  used  for  their 
verdict : 

FORM    NO.    97. 
Verdict  of  Private  Road  Jury. 

COUNTY  OF   > 

Town  of   /     ** 

We,   the   undersigned,   being  twelve  disinterested   freeholders  of  the 

said  town  of  ,  having  met  on  the day  of  

19 at   the  house  of    in   said  town,   and   having  been 

duly  sworn,  well  and  truly  to  determine  as  to  the  necessity  of  the  pri- 
vate road  described  in  the  application  of  L.  M.,  a  copy  of  which  is 
hereto  attached,  and  having  viewed  the  premises  through  which  it  is 
proposed  to  be  laid  out,  and  having  heard  the  parties  and  evidence  pro- 
duced, do  hereby  certify  that  in  our  opinion  it  is  necessary  and  proper 
to  lay  out  a  private  road  for  the  use  and  benefit  of  L.  M.,  pursuant  to 
his  said  application,  and  we  assess  the  damages  of  T.  W.  at  $ 

Dated  this   day  of  ,  19.... 

(The  twelve  Jurors  sign  here.) 

§  115.  Value  of  highway  discontinued. — If  the  necessity  of 
such  private  road  has  been  occasioned  by  the  alteration  or  dis- 
continuance of  a  public  highway  running  through  the  lands 
belonging  to  a  person  through  whose  lands  the  private  road  is 
proposed  to  be  opened,  the  jury  shall  take  into  consideration 
the  value  of  the  highway  so  discontinued,  and  the  benefit  result- 
ing to  the  person  by  reason  of  such  discontinuance,  and  shall 
^duct  the  same  from  the  damages  assessed  for  the  opening 

1  laying  out  of  such  private  road. 
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\  116.  Papers  to  be  recorded  in  the  town  clerk's  office. — The 
uiuU?ioncr»  shall  annex  to  such  verdict  the  Application,  and 

ir  certificate  that  the  road  is  laid  out,  and  the  same  shall  be 
d  and  recorded  in  the  town  clerk's  office. 

lertificate  of  highway  commissioners, — The  certificate  of  the 
hway  commissioners  may  be  in  the  following  form: 

FORM    KO.    fl£. 
liflonte   of    Hlfflifvnr    rommlMJnnpn    Laying    Out    Private    Ro«d. 

hereas,  L.  M,  did  present  to  us  as  commissioners  of  highways  of  the 

11  of  . ......,..,.,  in  the  county  of    a  written  ap- 

ition  to  lay  out  a  private  road  In  said  town  for  his  use  and  benefit, 
inafter  described:  and  twelve  disinterested  freeholders  having  con* 
?d,  after  due  notice  to  the  owners  and  occupants  of  the  lands 
ugh  which  staid  road  is  proposed  to  be  laid,  and  after  viewing  said 
Is  and  hearing  the  parties  and  witnesses  produced,  certified  that 
road   In   necessary   and   proper,   and   assessed    the   damages    to  be 

>ed  thereby,  which  certificate  was  dated  the  ...,,.  day  of ...... 

...  and  duly  filed  with  said  application.  In  the  office  of  the  town 
k  of  said  town;  and  no  motion  has  been  made  to  the  county  court 
onfirm,  vacate  or  modify  (or  as  the  case  may  be). 
jiw,  therefore,  we,  the  undersigned,  commissioners  of  highway?  of 
town,  pursuant  to  section  116  of  the  highway  law,  do  hereby  lay 
said  private  road  as  so  applied  for  and  certified  to,  whereof  a  sur- 
has  been  made  as  follows,  (here  insert  survey  bill)  and  the  line  of 

*ey  Is  to  be  the  center  of  the  road,  which  is  to  be  , ♦  .♦.   rods  in 

:h. 

Ued  this  ,  day  or  ,  19,.  „ 

A    B„ 
C  D„ 
E.  F„ 
Commissioners  of  Highways. 

[  117.  Damages  to  be  paid  before  opening  the  road. — The 
nages  assessed  by  the  jury  shall  he  paid  by  the  party  for 
ose  benefit  the  road  is  laid  out,  before  the  road  is  opened  or 
d;  but  if  the  jury  shall  certify  that  the  necessity  of  such 
rate  road  was  occasiohed  by  the  alteration  or  discontinuance 
a  public  highway,  such  damages  shall  be  paid  by  the  town, 
I  refunded  to  the  appticant. 

i   118*  Fees  of  officers. — Every  juror,  in  proceedings  for  a 
rood,  shall  be  entitled  to  receive  for  his  services  one 
lar  and  fifty  cents;  and  commissioners  of  highways,  their 
dit?m  compensation,  to  he  paid  by  the  applicant. 
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§  119.  Motion  to  confirm,  vacate  or  modify. — Within  thirty 
days  after  the  decision  of  the  jury  shall  have  been  filed  in  the 
town  clerk's  office,  the  owner  or  occupant  may  apply  to  the 
county  court  of  the  county  wherein  such  private  road  is  situ- 
ated, for  an  order  confirming,  vacating  or  modifying  their  de- 
cision; and  such  court  may  confirm,  vacate  or  modify  such 
decision  as  it  shall  deem  just  and  legal.  If  the  decision  i$ 
vacated,  the  court  may  order  another  hearing  of  the  matter 
before  another  jury,  and  remit  the  proceeding  to  the  commis- 
sioners of  highways  of  the  same  town  for  that  purpose.  If  no 
such  motion  is  made,  the  decision  of  the  jury  shall  be  deemed 
final.  The  motion  shall  be  brought  on,  upon  the  service  of 
papers  on  the  adverse  party  in  the  proceeding,  according  to  the 
usual  practice  of  the  court  in  actions  and  special  proceedings 
pending  therein,  and  the  decision  of  the  county  court  shall  be 
final,  except  that  a  new  hearing  may  be  had,  as  herein  provided. 
If  the  final  decision  shall  be  adverse  to  the  applicant,  no  other 
application  for  the  same  road  shall  be  made  within  two  years. 

Proceedings  on  motion. — The  same  proceedings  are  taken  on 
this  motion  as  are  taken  in  the  case  of  a  proceeding  to  lay  out 
a  public  highway,  and  reference  may  be  had  to  the  forms  given 
on  pages  000-000  for  suggestions  as  to  the  forms  to  be  used  on 
this  motion. 

§   120.  Costs  of  new  hearing.— If  upon  a  new  hearing,  the 

damages  assessed  are  increased,  the  applicant  shall  pay  the  costs 
and  expenses  thereof,  otherwise  the  owner  shall  pay  the  same. 

§  121.  For  what  purpose  private  road  to  be  used. — Every 
such  private  road  when  so  laid  out,  shall  be  for  the  use  of  such 
applicant,  his  heirs  and  assigns;  but  not  to  be  converted  to  any 
other  use  or  purpose  than  that  of  a  road;  nor  shall  the  occupant 
or  owner  of  the  land  through  which  said  road  shall  be  laid  out, 
be  permitted  to  use  the  same  as  a  road,  unless  he  shall  have  sig- 
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nified  such  intention  to  the  jury  who  assessed  the  damages  for 
ving  out  such  road,  and  before  such  damages  were  assessed. 

§  122,  Highways  or  roads  along  division  linea. — Whenever  a 
ugh  way  or  private  road  ?haU  be  laid  along  the  division  lino 
>etween  lands  of  two  or  more  persons,  and  wholly  upon  one 
aide  of  the  line,  and  the  land  upon  both  sides  is  cultivated  or 
proved,  the  persons  owning  or  occupying  the  lands  adjoining 
such  highway  or  road,  shall  be  paid  for  building  and  maintain- 
ing such  additional  fence  as  they  may  be  required  to  build  or 
laintain,  by  reason  of  the  laying  out  and  opening  such  high- 
ay  or  road;  which  damages  shall  be  ascertained  and  deter- 
mined  in  the  same  manner  that  other  damages  are  ascertained 
and  determined  in  the  laying  out  of  highways  or  private  roads. 

§  123*  Adjournments, — If  any  accident  shall  prevent  any  of 
he  proceedings  required  by  this  chapter  relating  to  the  laying 

out,  altering  or  discontinuing  of  a  highway,  or  the  laying  out 
private  road,  to  be  done  on  the  day  assigned,  the  proceedings 

may  be  adjourned  to  some  other  day,  and  the    commissioner 

shall  publicly  announce  such  adjournment* 


ABTICLE  V, 
Bridget, 

Wfien  bridge  Is  town  or  county  expense. 

Repealed  by  county  law. 

Statement   of  expenses. 

Supervisory  to  levy  taxes. 

Joint   liabilities  of   towns,   and   their  Joint   contracts. 

Refusal  to  repair. 

Proceedings  In  court. 

Commissioners  to  Institute  proceedings. 

Their  duty, 

Commissioners  to  report 

Appeals, 

Power  of  court  on  appeal. 

Refusal  to  repair  bridge. 

Penalty  and  notice  on  brldgo. 

Offense. 

Iron  bridges. 
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§  130.  When  bridge  is  town  or  county  expense. — The  towns 
of  this  state,  except  as  otherwise  herein  provided,  shall  be  liable 
to  pay  the  expenses  for  the  contraction  and  repair  of  its  public 
free  bridges  constructed  over  streams    or  other  water  within 
their  bounds,  and  their  just  and  equitable  share  of  such  ex- 
penses when  so  constructed  over  streams  or  other  waters  upon 
their  boundaries,  except  between  the'eountics  of  Westchester 
and  New  York;  and  when  such  bridges  are  constructed  over 
streams  or  other  waters  forming  the  boundary  line  of  towns, 
either  in  the  same  or  adjoining  counties,  such  towns  shall  be 
jointly  liable  to  pay  such  expenses.     When  such  bridges  are 
constructed  over  streams  or  other  waters  forming  the  boundary 
line  between  a  city  of  the  third  class  and  a  town,  such  city  and 
town  shall  be  liable  each  to  pay  its  just  and  equitable  share  of 
the  expenses  for  the  construction,  maintenance  and  repair  of 
such  bridges.     Except  as  otherwise  provided  by  law,  a  city  of 
the  third  class  shall  be  deemed  a  town  for  the  purposes  of  this 
article.     Each  of  the  counties  of  this  state  shall  also  be  liable 
to  pay  for  the    construction,  care,  maintenance,  preservation 
and  repair  of  public  bridges,  lawfully  constructed  over  streams 
or  other  waters  forming  its  boundary  line,  not  less  than  one- 
sixth  part  of  the  expenses  of  such  construction,  care,  mainten- 
ance, preservation  and  repair.     (Amended  by  L.  1895,  chap. 
410,  and  L.  1002,  chap.  321.) 

The  general  scope  of  the  section  is,  first,  to  declare  the  general 
liability  of  towns  as  to  the  construction  and  repair  of  public 
free  bridges  within  its  boundaries;  second,  to  declare  the  lia- 
bility of  towns  as  between  themselves  as  to  bridges  constructed 
upon  boundary  lines;  and,  third,  to  impose  a  liability  upon  the 
county  for  the  construction  and  maintenance  of  public  bridges 
over  streams  or  other  waters  forming  its  boundary  lines. 

Liability  of  county. — Prior  to  the  amendment  of  the  above 
section  in  1S05,  there  was  also  imposed  upon  the  county  a  fixed 
liability  based  upon  the  relation  between  the  cost  of  town 
bridges  and  their  maintenance,  and  the    taxable  value  of  the 
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property  within  the  town*  The  amendment  of  1895  eliminated 
this  liability  and  the  county  is  now  only  absolutely  liable  to 
contribute  for  the  construction  and  maintenance  of  bridges  over 
county  boundary  lines.  Under  §  63  of  the  County  Law,  post, 
p.  25  £,  a  board  of  supervisor*  may  cause  a  sum  of  money  not  ex- 
ceeding $2,000  in  any  one  year  to  be  raised  by  the  county  to 
aid  a  town  in  the  construction  and  repair  of  its  bridges,  where, 
in  its  opinion,  «uch  town  would  be  unreasonably  burdened  by 
the  expense  thereof.  And  it  is  also  provided  in  section  64  of 
the  County  Law,  post  p.  260,  that  where  a  bridge  is  destroyed 
by  the  elements,  and  the  cost  of  re-construction  would  be  too 
burdensome  upon  the  town,  the  board  of  supervisors  may  pro- 
vide for  the  construction  and  completion  of  a  bridge,  and  all 
necessary  approaches  thereto,  at  or  near  the  site  of  the  bridge 
so  destroyed. 

Powers  and  duties  of  commissioners  as  to  bridges. — Highway 
commissioners,  within  the  limits  of  their  power  to  bind  the  town 
may  construct  new  bridges  connecting  with  existing  highway 
and  such  a?  it  is  the  duty  of  the  town  to  make  and  keep  in 
repair,  Alaiher  v.  Crawford,  $6  Barb.  564,  The  commission- 
ers are  not  required  to  build  or  repair  bridges  when  they  have 
no  money  in  their  hands  for  such  purpose.  People  v,  Hudson, 
7  \Wiub  474.  and  see  cases  cited  under  section  16  of  the  High- 
way Law,  ante  p.  65.  But  where  provision  is  made  for  the 
ton  or  i  Q i i>t ruction  of  a  bridge,  the  commissioners  of  high- 
ways  are  charged  with  full  power  in  respect  thereto.  Berlin 
Iron  Bridge  Co,  v.  Wagner,  57  Hun,  346.  After  a  town  board 
has  given  its  consent  to  the  erection  or  repair  of  a  bridge,  its 
powers  and  duties  in  relation  thereto  are  at  an  end,  and  it  can- 
not direct  its  commissioners  as  to  the  manner  of  construction. 
People  ex  rel.  Groton  Bridge  Co.  \\  Town  Board,  92  Hun.  585. 
The  power  conferred  upon  a  board  of  supervisors  under  section 
62  of  the  County  Law,  post  p.  257,  as  to  the  location  of  a  bridge, 
does  not  deprive  the  commissioner  of  his  power  to  contract  for 
the  erection  of  a  bridge  connecting  the  ends  of  the  highways 
which  are  interrupted  by  a  stream  of  water.  Huggans  v.  Rilev, 
125  N.  Y.  88. 

Powers  of  board  of  supervisors, — Originally,  and  as  one  of  the 
attributes  of  state  sovereignty,  the  power  to  lay  out  highways 
and  to  build  bridges  connecting  them  over  streams,  for  the  it«« 
of  the  public,  and  to  levy  taxes  for  that  purpose,  belonged  to 
the  state  legislature,  and,  in  the  exercise  of  its  own  discretion, 
it  could  delegate  the  exercise  of  such  power  to  boards  of  super- 
visors*    It  was  therefore  formerly  held  that  the  board  of  super- 
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visors  of  a  county  having  within  it  two  towns  separated  by  a 
stream,  may,  upon  proper  application  of  one  of  such  towns, 
enact  a  Uw  authorizing  and  compelling  the  erection  of  a  bridge 
over  said  stream  to  connect  highways  in  said  towns,  and  impos- 
ing a  tax  upon  said  towns  to  pay  the  expense  thereof,  although 
the  officers  of  one  of  the  towns  and  a  majority  of  its  taxpayers 
are  opposed,  and  they  expressed  their  dissent  by  a  vote  at  a  reg- 
ular town  meeting.  Town  of  Kirkwood  v.  Newburv,  122  N.  Y* 
571. 

Bridges  over  boundary  lines  of  towns,— The  general  rule  is 
that  the  expense  of  constructing  and  maintaining  bridges  over 
the  boundary  lines  of  towns  must  be  equally  borne  by  the 
towns.  People  ex  rel  Root  v.  Supervisors,  81  Hun.  21 6,  aff'd 
146  N-  Y,  107*  The  above  section  only  requires  contributioa 
upon  the  part  of  the  towns  where  the  bridge  is  constructed  over 
a  stream  forming  a  boundary  line,  one  end  of  which  is  in  the 
town  sought  to  be  charged  with  the  cost  of  the  construction  and 
maintenance  thereof,  It  does  not  apply  where  neither  end  of 
the  bridge  is  in  a  town,  although  the  middle  pier  rested  on  land 
located  within  such  town.  Town  of  Candor  v.  Town  of  Tiog*, 
11  App.  Div.  502.  The  court  in  this  case  said: — "This  statute 
should  have  a  reasonable  construction.  It  is  difficult  to  believe 
that  the  legislature  intended  to  make  a  town  liable  for  the  ex- 
pense of  constructing  a  bridge  which  does  not  connect  with  any 
land  within  its  boundaries,  or  with  any  highway  therein,  and 
which  is,  in  fact,  inaccessible  therefrom,  merely  because  the 
comruiesioners  of  highways  of  adjoining  towns,  for  their  own 
convenience  and  purposes,  choose  to  build  a  bridge,  the  middle 
part  of  which  passes  over  a  small  strip  of  land  within  its  boun* 
daries." 

The  cost  of  a  bridge  between  two  towns  over  a  stream  that 
is  not  navigable  tide  water  should  be  divided  between  them 
equally,  without  considering  the  relative  population  and  taxable 
property.  Matter  of  Spier,  20  N,  Y.  St,  Rep,  389,  3  K  Y, 
Supp,  438,  aff'd  115  N,  Y,  665,  The  approaches  to  a  bridge 
are  a  part  thereof,  and  under  the  above  section  the  towns  will 
be  jointly  liable  for  the  opensc  of  maintaining  such  approach 
in  proper  repair,  although  the  amount  expended  h  upon  only 
the  approach  situated  in  one  of  the  towns,  Edwards  v.  Fort, 
22  App.  Div,  277. 

Construction  of  bridges  between  towns  and  cities  of  over 
1,000,000  inhabitants. — Whenever  the  highway  commissioners 
having  power  in  the  premises  under  this  act  shall  decide  that  the 
public  convenience  requires  a  bridge  to  be  constructed  over  the 
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stream  or  waters  dividing  a  city  from  a  town  or  any  incorpor- 
au-U  village  in  *aid  town?  the  same  shall  be  constructed  under 
and  according  to  the  provisions  of  the  highway  law  for  the  eon- 
lotion  of  bridges  between  towns.,  being  article  five  of  chapter 
nineteen  of  the  general  laws,  the  common  council  of  the  city 
being  the  highway  commissioners  of  said  city,  and  the  boaid 
of  village  trustees  of  any  incorporated  village  in  the  town  being 
highwav  oominiflpioneri  of  said  village,     (L,   1897,  chap. 

!■) 
s  land  required  for  the  approashefl  of  said  bridges  for  a 
distance  not  exceeding  three  hundred  feet  from  the  bridge,  may 
be  bought  by  the  coxxaaiaeicmerfl  of  highway  constructing  the 
bridge,  the  approaches  constructed  and  the  cost  thereof  includ- 
ed in  the  cost  of  the  bridge,     (Idem  §  2.) 

When  an  agreement  can  not  be  made  as  to  the  price  to  be 
paid  for  the  land  for  such  approaches,  the  said  land  shall  be 
condemned  in  the  manner  as  provided  by  chapter  ninety-five, 
laws  of  eighteen  hundred  and  ninety,  with  the  acts  amendatory 
thereof*  The  expenses  of  said  condemnation  proceedings  shall 
be  included  in  and  be  a  part  of  the  cost  of  the  bridge.     (Idem 

In  order  to  pay  for  the  said  bridges,  the  city  and  town  shall 
each  have  the  power  to  issue  bonds,  to  be  known  as  bridge  bonds 
of  the  said  city  and  town,  respectively,  by  the  officers  thereof, 
and  in  the  manner  provided  by  law  for  the  issue  of  other  bonds 
of  said  city  and  of  said  town,  to  an  amount  necessary  to  pay 
their  respective  proportions  of  the  cost  of  said  bridges,  which 
shall  be  borne  by  said  city  and  town  in  the  proportion  of  their 
equalized  assessed  valuation  of  taxable  property,  at  the  time  of 
the  final  resolution  of  said  city  and  town,  authorizing  the  con- 
struction of  the  said  bridges.  The  total  amount  of  such  bonds 
to  be  issued  by  the  city  shall  not  exceed  thirty  thousand  dollars, 
or  by  a  town,  twenty  thousand  dollars.  Said  bonds  shall  not 
be  sold  for  less  than  the  par  value  thereof,  and  accrued  interest, 
if  any;  shall  mature  and  be  payable  at  a  time  not  over  thirty 
jears  from  date;  be  of  such  denominations  and  bear  such  in- 
terest, not  exceeding  five  per  centum  per  annum,  as  the  com- 
mon council  of  the  city,  in  case  of  a  city;  or  the  town  board,  in 
case  of  a  town,  shall  determine.  The  proceeds  of  the  said 
bonds  shall  be  paid  to  the  proper  officer  for  receiving  funds  of 
each  municipality,  and  credited  to  a  fund  which  shall  be  known 
as  the  bridge  fund,  and  shall  only  be  paid  out  by  warrants,  as 
other  funds  of  said  city  or  town  are  paid  out*  (Idem,  §  4,  as 
amended  by  L.  1898,  chap.  591;  L.  1899,  chap,  232.) 
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This  act  shall  apply  only  to  towns  from  which  at  least  one- 
quarter  of  the  territory  thereof  has  heretofore  been  taken  for 
park  purposes,  and  which  also  adjoin  a  city  containing  at  the 
time  of  the  taking  of  the  last  federal  census  a  population  of 
one  and  one-half  million.     (Idem,  §  5.) 

§  131.  Additional  county  aid  (Repealed  by  County  Law, 
and  re-enacted  in  County  Law,  §  63,  post.) 

§  132.  Statement  of  expenses. — The  commissioners  of  high- 
ways of  every  town  in  which  the  whole  or  any  part  of  any  free 
bridge  may  be,  shall  make  and  deliver  to  the  supervisor  of  the 
town,  on  or  before  the  first  day  of  November  in  each  yeat,  a 
written  statement,  verified  by  one  of  them,  containing  a  de- 
scription of  such  bridge,  the  whole  expense  in  items  incurred 
by  the  town  during  the  year  preceding  for  its  construction  or 
repair. 

The  statement  of  the  expense  incurred  by  a  town  for  the 
construction  or  repair  of  bridges  may  be  in  the  following  form: 

FORM    NO.    09. 

Statement  to  the  Supervisor  of  Expense*  Incurred  In   Repair  and 

Construction  of  Bridges. 

We,    the    undersigned,    commissioners   of   highways    ofl   the    town   of 

,  in  the  county  of  ,  pursuant  to  section  132 

of  the  Highway  Law,  hereby  render  to  the  supervisor  of  said  town  a 
statement  of  the  expenses  incurred  by  us  in  the  erection  and  repair  of 
the  free  public  bridges*  of  said  town  as  follows:  (Here  give  an  itemized 
account  of  the  expenses  incurred  on  each  of  the  bridges.) 

Dated  this   day  of  ,  19.... 

A.   B., 
C.  D., 
E.  F., 
Commissioners  of  Highways. 
STATE  OF  NEW  YORK,  \ 
County  of   / 

A.  B.,  one  of  the  commissioners  of  highways  of  said  town,  being  duly 
sworn,  says  the  foregoing  statement,  which  is  subscribed  by  him.  is 
true. 

I  A.B. 

Subscribed  and  sworn  to  before  me,  \ 

thi? day  of 19....  f 

G.  H.. 
Justice  of  the  Peace. 


The  Highway  Law. 


217 


§  133.  Superviiori  to  levy  tax* — Every  supervisor  to  wlion 
such  statement  is  delivered  shall  present  the  same  to  the  hoard 
of  supervisors  of  his  county  at  its  next  annual  session  there- 
after, and  the  board  of  supervisors  shall  levy  upon  the  taxable 
property  of  the  county  a  sum  sufficient  to  pay  its  proportion  of 
such  expense,  and  the  same  when  collected  shall  be  paid  to  tin* 
commi^ionerg  of  highways  of  such  town  to  be  applied  toward 
the  payment  of  such  expense, 

§  134.  Joint  liabilities  of  towns,  and  their  joint  contracts. — 
Whenever  any  two  or  more  towns  shall  be  liable  to  make  or 
maintain  any  bridge  or  bridges,  the  same  shall  be  built  and 
maintained  at  the  joint  expense  of  such  towns,  without  refer- 
ence to  town  lines,  The  commissioners  of  highways  of  all  the 
towns  or  of  one  or  more  of  such  towns,  the  others  refusing  to 
act,  may  enter  into  a  joint  contract  for  making  and  repairing 
such  bridges. 

Joint  expense  of  maintaining  bridges. — The  provision 
of  the  above  section  that  bridges  over  boundary  lines  shall  lie 
maintained  at  the  joint  expense  of  the  towns,  without  reference 
to  town  lines,  imposes  the  expense  equally  upon  the  towns, 
without  regard  to  the  portion  of  the  bridge  located  in  either, 
Lapham  t.  Rice,  55  N.  Y.,  472;  Day  v.  Day,  04  N,  Y.  153. 
Xo  such  joint  liability  cxi-ts  unless  there  is  at  the  time  a  lawful 
highway  in  each  town,  which  would  be  connected  by  and  of 
which  the  bridge  would  form  a  part.  The  mere  fact  that  ■ 
highway  has  been  laid  out  is  not  sufficient;  there  must  be  an 

-ting  thoroughfare  suitable  for  travel.  (Beckwith  v. 
Whalcn,  70  N,  Y.,  450;  People  ox  rcl,  Kcene  \\  Supervisors, 
151  N,  Y.  101,  19%)  The  approaches  of  the  bridge  are  a  part 
thereof  and  are  to  be  maintained  at  the  joint  expense  of  the 
two  towns.  (Edwards  v.  Ford,  22  App.  Div.  277.)  The  spirit 
of  the  statute  appears  to  he  that  the  commissioners  of  highways 
for  the  several  town?  interested  shall  act  for  their  towns,  and 
that  they  aha  lb  on  behalf  of  their  respective  towns,  enter  into 
a  joint  contract  for  the  construction  of  such  bridges,  each  town 
providing  for  the  payment  of  its  equal  portion  of  the  cost  of 
such  bridges,  without  reference  to  the  question  of  what  portion 
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of  any  such  bridge  may  he  within  the  jurisdiction  of  any  par- 
tieular  town.     (Marshall  v.  Haywood,  74  App*  Div.  27,) 

§  13S>  Befuial  to  repair* — If  the  commissioners  of  highways 
&f  either  of  such  towns,  after  notice  in  writing  from  the  com- 
missioners of  highways  of  any  other  such  towns,  shall  not  within 
twenty  days  give  their  consent  in  writing  to  build  or  repair  any 
such  bridge,  and  shall  not  within  a  reasonable  time  thereafter 
do  the  ^ame,  the  commissioners  of  highways  giving  such  notice 
may  make  or  repair  such  bridge,  and  then  maintain  an  action 
in  the  name  of  the  town,  against  the  town  whose  commissioner 
neglect  or  refuse  to  join  in  such  making  or  repairing,  and  in 
such  action,  the  plaintiffs  shall  be  entitled  to  recover  so  muck 
from  the  defendant,  as  the  town  would  be  liable  to  contribute 
to  the  same,  together  with  costs  and  interest* 

Notice  to  repair,— Where  a  commissioner  of  highways  upoa 
the  application  of  the  commissioner  of  another  town,  htt 
absolutely  refused  to  aid  in  the  construction  of  a  bridge,  when 
it  becomes  necessary,  he  thereby  waives  notice,  and  the  other 
commissioner  may  rebuild  the  bridge  and  maintain  an  act 
against  the  town  refusing,  to  recover  half  the  expense.  D») 
v.  Day,  94  H.  Y.,  153.  See  also  Ciapp  v.  Town  uf  Ellington* 
87  Htm.  r»42,  holding  that  a  commissioner  who  has  refused  tu 
help  in  the  repair  of  a  bridge  may  be  treated  as  having  waiv?i 
the  statutory  notice. 

Maintenance  of  action. — An  action  is  not  maintainable  under 
the  above  section  unless  all  the  conditions  imposed  by  statute 
are  complied  with.  If  the  commmissioner  making  the  repairs 
did  not  request  the  commissioner  of  the  other  town  to  aid  him* 
there  will  be  no  liability  of  such  town  to  contribute  toward  the 
cost  of  such  repair.  (Flynn  v.  Hnrd,  118  N,  Yv  19*)  Aa 
action  will  lie  under  the  above  section  where  the  commissioner* 
of  one  of  the  towns,  though  having  met  with  the  commissioner* 
of  the  other  towns,  aud  agreed  to  join  in  the  repair,  yet  have 
aeglected  to  pay  their  share  of  the  expense*  (Surdam  v.  Fuller, 
31  Hun*,  500*)  The  complaint  need  not  allege  that  the  de- 
fendant towns  had  money  with  which  to  pay  their  share  of  thp 
joint  expense.  (Oakley  v.  Town  of  Marmaroneck,  39  Hml, 
448.) 
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Notice  to  commissioners  of  adjoining  towns  to  rebuild  or 
repair  a  bridge,  and  the  consent  thereto,  may  be  in  the  follow* 

forms: 

FORM    SO*    100* 
NfHli  ♦■  to  Co  di  ml  union  era  of  Adjoin  I  hk  Towbi, 

To  the  Commissioners  of  Highways  of  the  Town  of tn 

the  County  of  . ..... ..».: 

Whereas,  the  bridge  (here  describe  tt)  has  become,  and  *K  unsafe  tor 
public  use  and  travel  (atate  in  what  respect),  you  are  hereby  notified 
anil  required  to  Join  with  the  undersigned  commissioners  of  the  town  of 

.,„  in  the  county  of  in  rebuilding  (or  repairing) 

said  bridge*  and  to  give  your  consent  in  writing  to  the  same  within 
twe-nty  days  after  the  service  of  this  notice,  pursuant  to  flection  135  of 
the  Highway  Law, 

Dated  this  .< day  of  ...  19...* 

A.    B  . 
C.   D.P 

Commissioners  of  Highways  of  the  town  of 

FORM     NO.     101. 

Consent  to  Rebnlld  or  Repair  Bridge, 

To  the  Commissioners  of  Highways  of  the  Town  of  ♦  ..♦. ,,.,.,  In 

the  County  of : 

Pursuant  to  your  notice  served  on  us,  dated  the  ......  day  of  .,.......♦, 

>ll..*.,  and  to  section  135  of  the  Highway  Law,  we,  the  undersigned  com- 
missioners of  highways  of  the  town  of in  the  county  of 
..........  hereby  ronsent  to  Join  with  you  In  rebuilding  (or  re- 
pairing) the  (designate  the  bridge)  It  being  the  same  bridge  mentioned 
in  your  said  notice. 

Dated  this  day  of .t  19..,. 

A.   A., 

IB.  B., 
C.   C.( 
Commissioners  of  Highways  of  the  town  of 
§   136.  Proceedings  in  court. — Whenever  any  adjoining  towns 
shall  be  liable  to  make  or  maintain  any  bridge  over  any  streams 
dividing  such  town^,  whether  in  the  same  or  different  counties, 
three  freeholders  in  either  of  such    towns    may,  by   petition 
signed  by  them?  apply  to  the  commissioner  a  of  highways  in  each 
of  such  towns,  to  build,  rebuild  or  repair  such  bridge,  and  if 
such  commissioners  refuse  to    build,  rebuild    or   repair   stich 
bridge  within  a  reasonable  time,  either  for  want  of  funds  or 
any  other  cause,  such  freeholders,  upon  affidavit  and  notice  of 
motion,  a  copy  of  which  shall  be  served  on  each  of  the  com* 
inissioners,  at  least  eight  days  before  the  hearing,  may  apply 
to  the  supreme  court  at  a  special  term  thereof,  to  be  held  in 
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the  judicial  district  in  which  such  bridge,  or  any  part  thereof, 
shall  be  located,  for  an  order  requiring  such  eocmmissioners  to 
build,  rebuild  or  repair  such  bridge,  and  the  court  upon  such 
motion  may,  in  doubtful  cases,  refer  the  case  to  some  disinter- 
ested person  to  ascertain  the  requisite  facts  in  relation  thereto, 
and  to  report  the  evidence  thereof,  to  the  court.  Upon  the 
coming  in  of  the  report,  in  case  of  such  reference,  or  upon  or 
after  the  hearing  of  the  motion,  in  case  no  such  reference  shall 
be  ordered,  the  court  shall  make  an  order  thereon  as  the  justice 
of  the  case  shall  require.  If  the  motion  be  granted  in  whole 
or  in  part,  whereby  funds  shall  be  needed  by  the  commissioners 
to  carry  the  order  into  effect,  such  court  shall  specify  the 
amount  of  money  required  for  that  purpose,  and  how  much 
thereof  shall  be  raised  in  each  town. 


The  above  section  is  limited  in  its  operation  and  effect  to 
bridges  over  boundary  lines  between  towns.     If  under  other 
statutes  bridges  not  on  boundary  lines  are  maintainable  at  the 
joint  expense  of  towns,  the  proceedings  authorized  by  the  above 
section  do  not  apply.     (Matter  of  Freeholders  of  Cattaraugus 
County,  59  JN\   Y.,  316.)     Xor  does  it  apply  to  bridges  over 
bays  or  lakes  or  other  bodies  of  water  or  causeways  or  bridges 
over  marshes  between  two  towns.     (Matter  of  Freeholders  oi 
Irondequoit,  68  X.  Y.,  376,  379.)     The  remedy  does  not  exist 
unless  the  bridge  connects  lawful  highways.     (Matter  of  Mon- 
tezuma, 14  N.  Y.  Supp.  845.)     The  inability  of  the  highway 
commissioners  of  the  towns  liable  for  the  maintenance  of  the 
bridge  to  agree  on  the  kind  of  material  to  be  used  in  its  repair 
is  equivalent  to  a  refusal,  and  justifies  the  application  by  free- 
holders.    (Matter  of  Towns  of    Mt.  Morris    and    Castile,  41 
Hun.  29.)     The  court  may  in  a  proper  case  order  the  re-con- 
struction of  a  bridge  in  a  proceeding  instituted  under  the  above 
section,  without  regard  to  the  length  of  time  which  has  elapsed 
subsequent  to  the  destruction  of  the  bridge.     (Matter  of  Com- 
missioners, etc.  of  Towns  of  Glenn  and  Florida,  3  N.  Y.  Supp. 
461.)     But  an  order  should  not  be  granted  where  the  cost  of 
rebuilding  a  bridge  would  be  large,  and  the  bridge  would  be 
liable  to  be  destroyed  by  fre«hets,  and  but  little  dissatisfaction 
existed  with  the  present  mode  of  crossing  the  stream.     Idam. 
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The  petition  of  freeholders,  the  notice  of  motion  for  an  order 
of  the  Supreme  Court,  and  the  form  of  affidavit  to  be  used  on 
such  motion  may  be  as  follows: 

FORM    NO.    102. 
Petition    of    Freeholder*    to    Commissioner*    of    Adjoining    Town*. 

To  A.  B.,  C.  D.  and  E.  F.,  Commissioners  of  Highways  of  the  Town  of 

in  the  County  of ,  and  A.  A.,  B.  B.  and  C.  C, 

Commissioners  of  Highways  of  the  Town  of ,  in  the  County 

of  : 

We,  the  undersigned,  L.  M.,  N.  O.  and  R.  S.,  do  respectfully,  pursuant 
to  section  186  of  the  Highway  Law,  petition  and  apply  to  you,  and  show 

that  we  are  each  of  u»  freeholders  of  the  said  town  of  , 

and  that  the  highway  bridge  known  as  the  (here  designate  the  bridge) 
which  crosses  the  (name  the  stream)  a  stream  forming  the  boundary 
line  between  said  towns  of  and  has  be- 
come and  is  out  of  repair  and  is*  unsafe  for  public  use  and  travel  (state 
In  what  respects),  that  said  bridge  has  been  repaired  and  maintained 
at  the  joint  expense  of  said  towns,  and  said  towns  are  jointly  liable 
to  make  and  maintain  a  bridge  at  said  point. 

And  we  'hereby  petition  and  apply  to  you.  the  said  commissioners,  to 
rebuild  (or  repair)  the  bridge  at  said  point. 

Dated  this  day  of  19.... 

L.   M. 
N.  O., 
R.  S., 
FORM    NO.    103. 

Notice  of  Motion. 

SUPREME  COURT— County  of  

Application  of  L.  M.,  N.  O.  and  R.   S.  for 

an    order    requiring    the    commissioners 

of  highways  of  the  towns  of   

and    to    rebuild    the    bridge 

known  as  

To  A.  B.,  C.  D.  and  E.  F.,  Commissioners  of  Highways  of  the  Town  of 

in  the  county  of  ,  and  A.  A.,  B.  B.  and 

C.  C,  Commissioners  of  Highways  of  the  Town  of  in 

the  County  of  

Take  notice  that  an  application  will  be  made  to  this  court  at  a  special 

term  thereof,  to  be  held  at   the  court-house,  in   the   of 

,  on  the day  of 19 at  the  opening: 

>f  the  court  on  that  day,  for  an  order  requiring  you.  the  said  comiris- 
rtoners,  to  rebuild  (or  repair)  the  bridge  mentioned  in  the  affidavit  hereto 
attached,  and  requiring  money  to  be  appropriated  or  raided  thorefor. 
ind  for  such  other  and  further  relief  as  to  the  court  may  seem  Jus»t 
ind  proper.  The  application  will  be  made  on  affidavit  and  papers, 
copies  of  which  are  herewith  served  on  you. 

Dated  this   day  of  ,  19.... 

L.  M. 
N.  O., 
R.  S.. 
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FORM 

Hciiiou   for  a 


MO.     MM, 
it   Order  to 


m  Bri<Urr. 


i  feS,: 


iTitle  as  in   preceding  form.) 
STATE  OF  NEW  YURK, 
County  of  ..., 

U  M,,  N,  O,  and  Ft   S>,  being  severally  and  duly  sworn,  say  thai  tlttj 

are  freeholder!   of  Lhe    town   ol    ,,  satd  county,  and  ih&t 

said  town  joins  the  town  of ,  In  the  county  of  -,. 

end  the  iname  the  stream)  forms  the  boundary  line  between  said  towm;* 
that  at  (describe  where)  a  free  public  bridge  has  been  maintained  at 
the  joint  expense  of  said  towns,  and  said  towns  are  jointly  liable  tor 
the  building,  rebuilding,  repair  and  maintenance  of  sucto  bridge  at 
such  point;  that  such  bridge  is  (describe  the  kind  of  bridge  fully)  and 
has  become  unsafe  and  unfit  for  public  use  and  travel  (describe  fully 
the  condition  the  bridge  is  ln)r  and  that  in  our  opinion  It  would  be 
more  for  the  interests  of  the  said  towns  to  rebuild  than  to  repair  said 

bridge  (or  as  the  case  may  be)  ■   that  on  the  ......   day  of  

!&,...,  the  above-named  affiants  united  In  a  petition  to  A.  B..  C.  D+  and 

E.   P.,  commissioners  of  highways  of  said  town  Of  .*..*.*... . ,  and 

A*   A„   B.  B.   and  C.  C,   commissioners  of  highways   of  the  said   town 

of  ♦ ......,*.,,  pursuant  to  aection  136  of  the  Highway  Law,  which 

petition  was  duly  served  on  each  of  said  commissioner*,  and  which  re- 
quested them   to  rebuild    (or   repair)   said   bridge   at  said    point-    that 

thereafter  and  on    the    *,,.,.    day   of    ,.,..,.,    1ft.,.,,    said    ronv 

missloners  served  on  us  a  written  refusal  as  follows;  (Here  set  forth 
the  refusal);  that  in  our  opinion  an  (iron)  bridge  should  be  built,  and 
that  the  expense  should  be  between  t ......... ,  and  f  .♦,,,>.., .  (approxi- 
mate the  expense  as  nearly  as  possible  and  insert  any  other  fact? 
deemed  necessary). 


Subscribed  and  sworn  to  before  me,  \ 

this   ....   day  of  B.„ 19..,,        f 

Q.  H., 
Notary  Public* 


FORM    NO,     I  OS. 

Order  *f  Court   to   Rebuild    Bridge* 

At  a  special  term  of  the  Supreme  Court,  held  at  the  court-house  In  the 
. „*,  of  ..,,,,,,,.*.,,..,  on  the  — ,.  day  of  .•»...**.»*«»,  If,..* 

Present:— Horn  .....  Justice, 

(Title  of  case  In  Form  No,  103.) 

On  reading  and  filing  the  affidavit  of  L,   M..  N.  O.  and  H,   S.,  dated 

the day  of  ........ ,.,  19 setting  forth  that  fhere  set  forth 

the  substantial  facts  of  the  affidavit),  with  proof  of  due  service  of  * 
copy  of  said  affidavit  and  notice  of  motion  upon  each  of  {.he  commission- 
ers of  highways  of  said  towns,  and  after  hearing  J.  D+1  of  counsel  for 
said  applicants,  in  favor  of  said  motion,  and  D.  B.,  of  counsel  (or  no  on* 
appearing)  for  the  said  commissioners1  In  opposition  thereto. 

It  Is  hereby  ordered,  pursuant  to  section  137  of  the  Highway  Law,  that 
said  commissioners  build  a  (or  repair)  a  (here  describe  the  kind  of 
bridge)  at  (here  describe  the  place),  at  the  joint  expense  of  said  towns, 
not  to  exceed  , ,  dollars,  and  that  one-half  of  the  said  ex- 
pens©  shall  be  chargeable  to  each  of  said  town*,  to  he  assessed,  levied 
and  collected  thereon,  as  other  town  charges  are  assessed,  levied  an 4 
collected. 


§  137.  Commissioner!  to  institute  proeeedinp, — The  commiV 
doners  of  highways  of  any  such  town,  may  institute  and  prose- 
cute proceedings  under  this  chapter,  in  the  name  of  tin-  town, 
to  compel  the  commissioners  of  such  adjoining  towns,  to  join  in 
the  building,  rebuilding  or  repair  of  any  such  bridge,  in  like 
manner  as  freeholders  arp  hereby  authorized, 

§  138.  Their  duty. — The  order  for  building,  rebuilding  or  re- 
pairing a  bridge  being  eoadeJ  and  a  copy  thereof  being  served 
on  the  commissioners  of  highways  of  such  adjoining  town*  in- 
spect ivcly,  the  commissioners  of  highways  of  such  towns  shall 
forthwith  meet  and  fix  on  the  plan  of  such  bridge,  or  the  man* 
ner  of  repairing  the  same,  and  shall  cause  such  bridge  to  be 
built,  rebuilt  or  repaired  out  of  any  funds  in  their  hands  a\* 
plica ble  thereto;  and  if  an  adequate  amount  of  funds  are  on 
hand,  they  shall  cause  the  same  to  be  built,  rebuilt  or  repaired 
upon  credit,  or  in  part  for  cash  and  in  part  upon  credit,  accord- 
ing to  the  exigency  of  the  case;  and  the  commissioners  may 
enter  into  a  contract  fox  building,  rebuilding  or  repairing  such 
bridge,  pledging  the  credit  of  each  town  for  the  payment  of  itfl 
appropriate  share,  so  far  as  the  same  shall  be  upon  credit. 

|  139.  Commiwionew  to  report, — The  commissioners  of  high- 
ways of  each  town,  shall  make  a  full  report  of  their  proceedings 
in  the  premises  to  the  town  board,  at  the  time  of  making  their 
annual  report.  They  shall  attach  to  the  copy  of  the  order 
granted  by  the  supreme  court,  an  accurate  account  under  oath, 
of  what  has  been  done  in  the  premises,  and  deliver  the  same  to 
the  supervisor  of  their  town.  The  board  of  supervisors  at  their 
annual  meeting,  shall  lev}"  a  tax  upon  each  of  such  towns,  when 
in  the  same  county,  and  upon  the  appropriate  town  when  in 
different  counties,  for  its  share  of  the  costs  of  building,  re* 
building  or  repairing  such  bridge,  after  deducting  all  payments 
actually  made  by  the  commissioners  thereon;  which  tax,  includ- 


224  Highway  Manual  of  Xew  Yokk. 

ing  prior  payments,,  shall  in  no  case  exceed  the  amount  specified 
in  the  order. 

§  140.  Appeals. — Either  party  aggrieved  by  the  granting  or 
refusing  to  grant  such  order  by  the  court  at  special  term,  may 
appeal  from  such  decision  to  the  general  term  of  the  supreme 
court  for  the  review  of  the  decision.  The  general  term  may 
alter,  modify  or  reverse  the  order,  with  or  without  costs. 

§  141.  Power  of  court  on  appeal.— The  special  term  may 
grant  or  refuse  costs  as  upon  a  motion,  including  also  witnesses' 
fees,  referees'  fees  and  disbursements.  The  appeal  provided 
for  in  the  last  preceding  section,  shall  conform  to  the  practice 
of  the  supreme  court,  in  case  of  appeal  from  an  order  of  a 
special  term,  to  the  general  term. 

§  142.  Befusal  to  repair  bridge.— Whenever  any  such  bridge 

shall  have  been  or  shall  be  so  out  of  repair  as  to  render  it  un- 
safe for  travelers  to  pass  over  the  same,  or  whenever  any  such 
bridge  shall  have  fallen  down,  or  been  swept  away  by  a  freshet 
or  otherwise,  if  the  commissioners  of  highways  of  the  adjoining 
towns,  after  reasonable  notice  of  such  condition  of  the  bridge, 
have  neglected  or  refused,  or  .-hall  neglect  or  refuse  to  repair 
or  rebuild  it,  then  whatever  funds  have  been  or  shall  be  neces- 
sarily or  reasonably  laid  out  or  expended  in  repairing  such 
bridge,  or  in  rebuilding  the  same,  by  any  person  or  corporation, 
shall  be  a  charge  upon  such  adjoining  towns,  each  being  liable 
for  its  just  proportion;  and  the  person  or  corporation  who  has 
made  such  expenditure,  or  shall  make  such  expenditures,  may 
apply  to  the  supreme  court,  at  a  special  term,  for  an  order 
requiring  such  towns  sjBy^-ally  to  reiml  urse  such  expenditures, 
which  application  shall  be  made  by  serving  papers  upon  the 
commissioners  of  highways  of  each  of  such  towns  at  least  eight 
days;  and  the  court  may  grant  an  order  requiring  each  of  the 


I  adjoining  towns  to  pay  its  just  proportion  of  tin-  expenditure, 
•  -i  tying  the.  same;  ami  the  cornniissnoners  of  highways  in 
•  leh  of  such  towns  shall  forthwith  serve  a  copy  of  such  orJer 
tipan  the  supervisor  ol  each  of  their  towns,  who  shall  present 
the  same  to  the  hoard  of  supervisors,  at  their  next  annual  meet- 
ing. The  hoard  of  supervisors  shall  raise  the  amount  charged 
upon  each  town  by  the  order,  and  cause  the  same  to  he  collected 
and  paid  to  such  persons  or  corporation  as  incurred  the  expen- 
diture.    Th<  shall  be  appealable, 

§  143.  Penalty  and  notice  on  bridge. — The  commissioners  of 
highway*  may  fix  and  prescribe  a  penalty,  not  leas  than  one, 
nor  more  than  five  dollars,  for  riding  or  driving  faster  than  a 
walk  on  any  bridge  in  their  town,  whose  chord  is  not  less  than 
twenty-five  feet  in  length  and  put  up  and  maintain  in  a  con- 
spicuous place  at  each  end  of  thr  bridge,  a  notice  in  large  char- 
acters, stating  each  penalty  incurred* 

$  144.  Offense. — Whoever  shall  ride  or  drive  faster  than  a 
walk  over  any  bridge,  upon  which  notice  shall  have  been  placed, 
and  shall  then  be,  shall  forfeit  for  every  offense  the  amount 
fixed  by  such  commissioners  and  specified  in  the  notice. 


§  145.  Iron  bridges. — Xo  town  or  Ita  ofiScers  shall  be  com- 
pelled to  accept  or  pay  for  an  iron  or  steel  bridge  exceeding 
two  hundred  feet  in  length,  or  having  a  span  or  spans  exceed- 
ing one  hundred  feet  in  length,  constructed  therein  or  upon  its 
borders,  until  the  state  engineer  and  surveyor  shall  certify  to 
the  completion  of  the  bridge,  pursuant  to  the  contract  under 
which  it  shall  have  been  constructed,  with  his  approval  of  the 
manner  of  its  construction  and  the  material  thereof;  and  all 
contracts  made  for  the  construction  of  any  such  bridge  shall  be 
subject  to  the  provisions  of  this  section. 
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ARTICLE  VI. 

Miscellaneous  Provisions, 

Section  l&O.  Papers^  where  filed, 

15 L  When  commissioners  do  not  act. 

1&2.  Costs  an  motion, 

153,  Injuries  to  highways, 

164.  When  town  not  liable  for  bridge  breaking, 

105.  Steam  traction  engine  on  highway, 

156.  Trees,  to  whom  they  belong. 

15?.  Law  of  the  road, 

158,  Intemperate  drivers. 

1B&,  Drivers,  when  to  be  discharged. 

160.  Leaving  horses  without  being  tied. 

161.  Owners  of  certain  carriages  liable  for  acts  of  drivers. 

162.  Term   ''carriage*'  defined, 

163.  Entitled  to  free  use  of  highway*. 

164.  Penalties,  how  recovered, 

165.  Stone  and  rubbish  not  to  be  dumped  on  highways. 
I66-I6*b,  Use  of  highways  by  automobiles,     (Added  by  L.  l&0lt  chap, 

531  and  repealed  by  Motor  Vehicle  Law tL,  1904,  chap.  f4Q].) 

§  150.  Papers,  where  filed. — All  applications,  certificates!  ap- 
pointment? and  other  papers  relating  to  the  laying  out,  altering 
or  discontinuing  of  any  highway  shall  be  filed  by  the  commit 
sioners  of  highways  as  soon  as  a  decision  shall  have  been  made 
thereon  in  the  town  clerk's  office  of  their  town, 

§  151.  When  commissioners  do  not  act. — When  any  commis- 
sioner or  other  officer  appointed  by  a  court  under  this  chapter 
shall  neglect  or  be  prevented  from  serving,  the  court  which 
appointed  him  shall  appoint  another  in  hie  place, 

§  152.  Coats  on  motion, — Costs  of  a  motion  to  confirm,  vacate 
or  modify  the  report  of  commissioners  appointed  by  the  court 
to  lay  out,  alter  or  discontinue  a  highway  may  be  allowed  in 
the  discretion  of  the  court  not  exceeding  fifty  dollars.  Costs 
ot  any  other  motion  in  a  proceeding  in  a  court  of  record,  au- 
thorized by  this  chapter,  may  be  allowed  in  the  discretion  oi 
the  court  not  exceeding  ten  dollars. 

§  153.  Injuries   to    highways. — Whoever    shall    injure   any 
highway  or  bridge  maintained  at  the  public  expense,  b 
?tructing  or  diverting  any  creek,  water-course  or  sluice,  or  hf 
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dragging  logs  or  timber  on  its  surface,  or  by  any  other  act,  or 
shall  injure,  deface  or  destroy  any  mile-stone  or  guide-post 
erected  on  any  highway,  shall  for  every  such  offense,  forfeit 
treble  damages. 

Milestones  and  guide  posts.— Section  five  of  the  Highway  Law, 
ante  p.  34,  authorizes  commissioners  of  highways  to  cause  mile- 
stones and  boards  to  be  erected  upon  highways.  They  are  also 
required  to  cause  guide  posts,  with  proper  inscriptions  and  de- 
vices, to  be  erected  at  the  intcrsectings  of  highways*  An  in- 
jury to  a  mile-board ,  mile-stone  or  guide-post  so  erected  is  pun- 
ishable by  imprisonment  for  not  more  than  two  years.  (Penal 
Code,  §  630,  p,  35,) 

Provisions  of  penal  code  for  protection  of  highways. 

Public  nuisance:  defined. — A  public  nuisance  is  a  crime 
against  the  order  and  economy  of  the  state,  and  consists  in  un- 
lawfully doing  an  act,  or  omitting  to  perform  a  diity,  which  act 
or  omission  *****  unlawfully  interferes  with,  ob- 
structs, or  tends  to  obstruct,  or  renders  dangerous  for  passage, 
a  lake,  or  a  navigable  river,  bay,  stream,  canal  or  basin,  or  a 
stream,  creek  or  other  body  of  water  which  has  been  dredged 
or  cleared  at  public  expense,  or  a  public  park,  square,  street 
or  highway,     (Penal  Code,  §  385.) 

Maintaining  a  nuisance  a  misdemeanor:  A  person,  who  com- 
mits or  maintains  a  public  nuisance,  the  punishment  for  which 
is  not  specially  prescribed,  or  who  wilfully  omits  or  refuses  to 
perform  any  legal  duty  relating  to  the  removal  of  such  a  public 
nuisance,  is  guilty  of  a  misdemeanor.     (Penal  Code,  §  3  87,) 

Noisome  or  unwholesome  substances,  etc.,  in  highway:  A 
person  who  deposits,  leaves  or  keeps,  on  or  near  a  highway  or 
route  of  public  travel,  either  on  the  land  or  on  the  water,  any 
noisome  or  unwholesome  substance,  or  establishes,  maintains  or 
carries  on,  upon  or  near  a  public  highway  or  route  of  public 
travel,  either  on  the  land  or  on  the  water,  any  business,  trade 
or  manufacture  which  is  noisome  or  detrimental  to  public 
health,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
teee  than  one  hundred  dollars,  or  bv  imprisonment  not  less  than 
three  nor  more  than  six  months,  or  both.     (Penal  Code,  §  431.) 

Injuring  highways,  mile-boards,  guide-posts,  etc, — A  person 
uImj  willfully  or  maliciously  displaces,  removes,  injures  or 
destroys. 
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1.  A  public  highway  or  bridge,  or  a  private  way  laid  out  by 
authority  of  law,  or  a  bridge  upon  such  public  or  private  wgy; 
or, 

*  ♦  ■  ♦  #  *  * 

6,  A  mile-board,  mile-stone,  or  guide-post  erected  upon  a 
highway,  or  any  inscription  upon  the  samej 

*  *  *  *  *  #  * 

is  punishable  bv  imprisonment  for  not  more   than  two  years* 
(Feail  Code,  §689.) 

Throwing  substances  injurious  to  animal*  in  public  pin 
A  person  who  willfully  throws,  drops  or  places,  or  causes  to  be 
thrown,  dropped  or  placed,  upon  any  road,  highway,  street  or 
public  place,  any  glass,  nails,  pieces  of  metal  or  other  sub- 
stance which  might  wound,  disable  or  injure  any  animal,  is 
guilty  of  a  misdemeanor,     (Penal  Code,  §  661,) 

Deposit  of  substances  on  highway. — Whoever,  with  intent  to 
prevent  the  free  use  of  a  cycle  thereon,  shall  throw,  drop  (H 
place,  or  shall  cause  or  procure  to  be  thrown,  dropped  or  placed, 
in  or  upon  any  cycle  path,  avenue,  street,  sidewalk,  alley, 
highway  or  public  way  or  place,  any  glass,  tacks,  nails,  pieces  of 
metal,  brier,  thorn  or  other  substance  which  might  injr. 
puncture  any  tire  used  on  a  cycle,  or  which  might  wound,  cttfr 
able  or  injure  any  person  using  such  cycle,  shall  lie  guilty  of 
a  misdemeanor,  and  on  conviction  be  fined  not  less  than  five  nor 
more  than  fifty  dollars*     (Penal  Code,  §  U54a,) 

§  154.  When  town  not  liable  for  bridge  breaking. — Xo  town 
shall  be  liable  for  any  damage  resulting  to  person  or  property, 
by  reason  of  the  breaking  of  any  bridge,  by  transportaii 
llic  same,  of  any  vehicle  and  load,  together  weighing  four  tona 
or  over;  but  any  owner  of  such  vehicle  or  load,  or  other  \ 
engaged  in  transporting  or  driving  the  same  r>rer  any  bridge* 
shall  be  liable  for  all  damages  resulting  therefrom. 


Railroad  bridge* — Thia  section  does  not  apply  to  a  bridge 
structed  by  a  railroad  under  5  11  of  the  Railroad  Law,  bttl 
to  a  town  bridge  maintained  at  public  expense.     Bush  v.  D.  L 
A  W,  K.  K.  Co.,  1(56  N,  V.  210. 

liability  for  defects  generally, — See  §  16  of  Highi 
.  and  notes. 
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§  155.  Steam  traction  engines  an  highways. — The  owner  of  a 
carriage,  vehicle  or  engine,  propelled  by  steam,  his  servant  or 
agent,  shall  not  allow,  permit  or  use  the  same  to  pass  over, 
through  or  upon  any  public  highway  or  street,  except  upon  rail- 
POtftd  tracks,  unified  Mich  owners,  or  their  agents  or  servants, 
ihall  send  before  the  same,  a  person  of  mature  age,  at  least  one* 
eighth  of  a  mile  in  advance,  who  shall  notify,  and  warn  persons 
traveling  or  using  such  highway  or  street,  with  horses  or  other 
domestic  animals,  of  the  approach  of  such  carriage,  vehicle  or 
engine;  and  at  night,  such  person  shall  carry  a  red  light,  except 
in  incorporated  villages  and  cities.  This  section  shall  not  apply 
to  any  carriage  or  motor  vehicle,  propelled  by  steam,  develop* 
ing  less  than  twenty-five  horse  power,  other  than  a  steam  trac- 
tion engine.  (Amended  by  L.  1001,  chap.  531,  in  effect  April 
25,  IDOL) 

Penal  provision.—  A  person  who  willfully,  ***** 
*  *  *  #  #  drives  or  leads  along  a  public  highway  a 
wild  and  dangerous  animal,  or  a  vehicle  or  engine  propelled  by 
steam,  except  upon  a  railroad,  along  a  public  highway,  or  causes 
or  directs  such  animal,  vehicle  or  engine  to  be  so  driven,  led,  or 
to  be  made  to  pass,  unless  a  person  of  mature  age  slut  11  precede 
such  animal,  vehicle  or  engine  by  at  least  one-eighth  of  a  mile, 
carrying  a  red  light,  if  in  the  night  time,  and  gives  warning  to 
all  persons  whom  he  meets  traveling  such  highway  of  the  ap- 
proach of  such  animal,  vehicle  or  engine;  ****** 
shall  be  deemed  guilty  of  a  misdemeanor,  (Penal  Code,  § 
640.) 

Warning  of  approach* — In  an  action  for  personal  injuries  oc- 
casioned by  the  fright  of  the  plaintiff's  horses  caused  by  the  ap- 
proach of  a  steam  roller,  it  was  held  to  be  a  question  for  the 
jury  whether  reasonable  care  required  warning  of  its  approach 
i"  be  given.  Also  held,  upon  the  question  whether  warning 
was  necessary,  it  was  proper  to  consider  the  fjirt  that  §  155  of 
khe  Highway  Law  and  §  640  of  the  Penal  Code,  recognized 
the  ne<3  such  a  warning  and  that  the  failure  to  give  it 

made  a  misdemeanor,  as  indicating  the  view  which  the  peo- 
ple of  the  Btate  have  taken  aa  to  the  necessity  of  such  warning. 
Mullen  v.  Village  of  Glen  Falls,  11  App.  Div.  275;  42  X.  \\ 
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Supp.  113.     See  also  Eice  v.  Buffalo  Steel  House  Co.,  17  App, 
Dnr.  46Bj  45  ST.  Y.  Supp*  277. 

Section  does  mot  apply  to  automobiles. — Xason  v.  West,  31 
Misc.  583,  587. 

§  156,  Trees,  to  whom  they  belong* — All  trees  standing  or 
lying  on  any  land  over  which  any  highway  shall  be  laid  ont> 
shall  be  for  the  proper  use  of  the  owner  or  occupant  of  such 
land,  except  of  them  as  may  be  requisite  to  make  or  repair  the 
highway  or  bridges  on  the  same  land. 

Cross- references, — Abatement  of  tax  for  planting  shade  trees 
along  a  highway*  See  Highway  L.>  §  44,  ante*  Commissioner 
of  highways  may  authorize  the  location  and  planting  of  shade 
trees.     Highway  L.,  §  43,  ante. 

Ownership  of  shade  trees. — The  owner  of  adjoining  land  may 
plant  shade  trees  or  otherwise  improve  or  beautify  the  lands  ia 
the  highways  adjacent  to  his  premises,  provided  there  is  no 
interference  with  the  use  of  such  highways.  Palmer  v.  Lareh- 
mont  Elec.  Co.,  6  A  pp.  Div.  12.  See  also  Jackson  v.  Hatha- 
way, 3  5  John.  447;  Edsall  v.  Howell,  80  Hun,  424.  The  pre- 
sumption that  the  title  of  the  abutter  is  to  the  center  of  tho 
street  is  sufficient  to  establish  the  ownership  of  the  trees  along 
the  highway.  ilcOruden  v.  Rochester  Rv.  Oou,  5  Mi*c, 
25  N.  Y,  Supp.  114,  atfd  77  Hun,  609.  *See  also  Village  d 
Lancaster  v.  Richardson,  4  Lans.  136,  The  right  having  onee 
bMD  given  to  the  owner  of  lands  adjoining  a  highway  to  plant 
stade  trees  along  a  highway,  he  is  entitled  to  a  continuance 
of  the  growth  of  such  trees,  and  is  protected  against  their  de- 
struction by  any  person  including  a  highway  officer.  Edsall 
v.  Howell,  supra.     And  even  if  the  owner  of  the  abutting  prero- 

B  does  not  own  the  fee  to  the  highway,  if  he  sets  <mf  -kiuV 
trees  along  the  highway  at  his  own  expense  with  the  sanction  of 
the  municipal  authorities,  lie  is  entitled  to  have  them  proin 
against  negligence  or  willful  destruction  at  the  hands  of  third 
parries  and  has  a  right  in  the  nature  of  an  easement  for  which 
be  may  recover  compensation  if  be  is  deprived  of  it.  The  un- 
lawful cutting  down  of  shade  trees  in  a  highway  is  deemed  in 
equity  irreparable  injtirv.  Lane  v,  Lamke,  53  App.  Div,  395: 
80  X.  Y.  Supp,  1090. 

Horses  or  other  animals  not  to  be  hitched  near  shade  trees,— 
It  shall  be  unlawful  for  any  person  or  persons  whatsoever,  in 
this  state,  to  hitch  any  horse  or  other  animal  to,  or  lei 
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same  standing  near  enough  to,  to  injure  any  fruit  or  forest  tree 
that  has  been  transplanted  or  used  as  a  shade  or  ornamental 
tree  around  any  school- house,  church  or  public  building,  or 
along  any  public  highway,  or  to  cut  down  or  mutilate,  in  any 
way,  any  such  ornamental  or  shade  trees,  but  the  right  of  prop- 
erty owners  along  highways  to  cultivate,  train  and  use  such 
shade  trees  shall  not  be  impaired  or  abridged  hereby.  (L. 
187;>,  chap.  215,  §  1,  as  amended  by  L.  1881,  chap.  344.) 

Punishment  for  violation  of  act — Any  person  or  persons 
guilty  of  violating  the  provisions  of  section  one  of  this  act  shall 
be  liable  to  prosecution  by  any  person,  before  any  justice  of  the 
peace  in  the  town  where  the  offense  is  committed,  and  punish- 
able by  a  fine  not  exceeding  ten  dollars,  nor  less  than  one  dollar, 
besides  the  costs  of  action  for  each  offense  or  for  each  tree 
cut  down  or  mutilated  in  violation  of  the  provisions  of  this  act; 
and  every  such  penalty,  when  collected,  shall  be  paid  by  the 
justice,  one-half  to  the  overseer  of  the  poor  of  the  town  in 
which  recovery  was  had,  and  the  remainder  to  complainant,  and 
the  same  process  and  means  fur  the  collection  of  the  penalties 
imposed  by  this  act  may  be  issued  and  had  as  are  now  allowed 
by  law  for  the  collection  of  damages  in  actions  of  tort,  but 
no  provision  of  this  act  shall  operate  to  interfere  with  any 
ordinance  of  the  incorporation  of  villages  and  cities  of  this 
state,  intended  to  secure  the  protection  of  shade  trees  therein, 
(L.  1875,  chap.  215,  §  2,  as  amended  by  L.  1881,  chap.  344) 

§  157.  [law  of  the  road]  (A)  Whenever  any  persons,  trav- 
eling with  any  carriage,  or  riding  horses  or  other  animals,  shall 
meet  on  any  turnpike  road  or  highway,  the  persons  so  meeting1 
shall  seasonably  turn  their  carriages,  horses,  or  other  animals  to 
the  right  of  the  center  of  the  road,  so  as  to  permit  such  car- 
riages, horses,  or  other  animal*  to  pass  without  interference  or 
interruption,  (under  the  penalty  of  five  dollars  for  every  neg- 
lect or  offense,  to  be  recovered  by  the  party  injured), 

(B)  Any  carriage,  or  the  rider  of  a  horse  or  other  animal, 
overtaking  another  shall  pas*  on  the  left  side  of  the  overtaken 
carriage,  horse  or  other  animal.  When  requested  to  do  so,  the 
driver  or  person  having  charge  of  any  carriage,  horse  or  other 
animal,  traveling,  shall,  as  soon  as  practicable,  turn  to  the  right. 
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m  as  to  allow  any  overtaking  carriage,  horse  or  other  animal^ 
free  passage  on  his  left. 

(G)  In  turTiiiig  corners  to  the  right,  carriages,  horses  <»r 
other  animals  shall  keep  to  the  right  of  the  center  of  the  r  id 
In  turning  corners  to  the  left,  they  shall  pass  to  the  right  of  tlie 
center  of  the  intersection  of  the  two  roads* 

(D)  Any  person  neglecting  to  comply  with  or  violating  BDJ 
provision  of  this  section  shall  be  liable  to  a  penalty  of  live  dol- 
lars to  be  recovered  by  the  party  injured,  in  addition  to  all 
damages  caused  by  such  neglect  or  violation.  (Amended  by  L 
1902,  chap.  96.) 


Amendment  of  section,*— The  amendment  of  1902  materia)  lv 
changed  the  former  section,  which  provided  that  persons  meet* 
ing  should  seasonably  turn  their  carriages  to  the  right  of  the 
center  of  the  road  so  as  to  permit  passage  without  interference 
or  interruption*  Under  this  law  it  was  held  that  the  require- 
ment to  turn  to  the  right  did  not  apply  to  horseback  riders. 
Dudley  v.  Bolles,  24  Wend.  405.  In  Mooney  v.  Trow  Direc- 
tory Co.,  2  Misc.  238  j  21  N.  Y.  Supp,  957,  it  was  said  that  the 
act  probably  did  not  apply  to  anyone  except  drivers  of  vehicles. 
The  present  law,  however,  applies  to  any  person  traveling  with 
a  carriage  or  riding  horses  or  other  animals.  It  was  also  held 
that  the  act  did  not  require  a  person  approaching  from  the  rear 
and  overtaking  another  person  to  turn  to  the  left,  Savage  v. 
Gerstner,  36  A  pp.  Div.  220. 

Center  of  road. — The  center  of  the  road  means  the  center  of 
the  worked  part  of  the  road,  and  it  is  immaterial  that  one  side 
was  rougher  than  the  other.  Earing  v.  Lansing,  7  Wend.  185; 
Pike  v.  Bosworth,  7  N.  Y.  St.  Rep.  665. 

Rights  of  public  in  highway,  generally, — The  rights  of  the 
public  to  the  use  of  the  highway  are  substantially  the  same 
whether  the  fee  is  in  the  municipality  or  in  the  abutting  own- 
ers. The  public  is  entitled  to  an  uninterrupted  passage,  snV 
jeet  only  to  the  temporary  obstruction  of  the  highway  for  a  rea- 
sonable time  in  eases  of  necessity.  A  right  of  passage  is  "the 
liberty  of  all  citizens  to  paes  nnd  repass  on  foot,  on  horseback 
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and  in  carriages  and  wagons/'  The  right  also  includes  the 
right  to  drive  hones  and  cattle  along  the  highway,  A  citizen 
has  a  lawful  right  to  drive  herds  of  horses  and  cattle  over  the 
road,  and  if  he  uses  ordinary  care,  diligence  and  skill  he  is  not 
liable  for  injury  done  by  the  animals  to  adjoining  property, 
(Elliott  on  Highways,  p.  316\)  If  an  abutting  owner  chooses 
to  leave  his  land  lying  open,  he  does  so  subject  to  risk  of  cattle 
driven  on  the  highway  occasionally  straying  on  his  premises, 
(See  Elliott  on  Highways,  p,  316,  and  cases  cited.) 

An  interference  with  the  right  of  the  public  to  free  passage 
constitutes  a  public  nuisance,  which  no  length  of  time  will  legal- 

re.  (Elliott  on  Highways,  p.  4T5  and  cases.) 
Eight  to  use  land  of  adjoining  owners. — If  a  highway  be  im- 
passable or  found erous,  or  even  dangerous  to  be  traveled  over, 
or  incommodious  from  being  out  of  repair,  or  from  other  causes, 
the  public  have  a  right  to  a  new  way  for  the  time  being,  and  for 
this  purpose  may  go  on  the  adjoining  land,  but  a  traveler  must 
go  on  it  as  near  the  highway  and  use  it  as  little  as  possible.  If 
the  land  is  inclosed  the  traveler  may  remove  the  fences.  If  the 
land  is  under  cultivation,  the  traveler  may  nevertheless  use  it, 
doing  no  unnecessary  injury.  This  privilege  does  not  extend  to 
persons  traveling  private  roads.  (Williams  v.  Safford,  7  Barb, 
309;  Taylor  v.  Whitehead,  Dong,  745;  Bullard  v.  Harrison, 
4  M.  and  8.  3*7;  White  v.  Wiley,  86  St.  Rep.  102.) 

Use  of  the  road. — In  the  use  of  the  road  the  public  is  subject 
to  the  reasonable  regulations  of  the  municipal  authori- 
ties having  jurisdiction  of  the  highway.  If,  in  the  use  of  extra- 
ordinary or  unusual  vehicles  the  highway  is  injured,  the  persona 
using  them  are  liable  to  the  town  for  the  damages  sustained. 
The  law  requires  that  the  highway  shall  only  be  used  for  the 
purposes  which  may  be  presumed  to  have  been  contemplated 
when  the  highway  was  laid  out.  Where  the  injury  to  the  high- 
way is  only  such  as  results  from  ordinary  wear  there  is  no  lia- 
bility on  the  part  of  the  traveler. 

Travelers  in  vehicles  or  riding  horses  or  other  animals. — Per- 
sons traveling  on  a  highway  with  carriages,  or  riding  horses  or 
other  animals  are  required  on  meeting  persons  traveling  in  the 
opposite  direction  to  seasonably  turn  to  the  right  of  the  center 
of  the  road,  so  as  to  permit  passage  without  interference  or  in- 
terruption, under  a  penalty  of  five  dollars  for  every  neglect  or 
offense,  to  be  recovered  by  the  party  injured,  in  addition  to  any 
actual  injury  he  may  have  sustained.     (H.  il,  §  157). 

The  statute  includes  persons  in  stage  coaches*  wagons,  carts, 
sleighs,  sleds,  automobiles  or  motor  vehicles,  "  lnV~- 
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eles  and  every  other  carriage  or  vehicle  used  for  the  transporta- 
tion of  persona  or  goods,  or  either  of  them.  (H,  L.,  §  162). 
Presumptively,  a  liability  fa  incurred  by  a  person  who  refuses  to 
obey  the  statute  to  the  injury  of  another  who  is  free  from  con- 
tributory negligence.  (Pike  v.  Bosworth,  7  N*  Y.  State  Bep. 
66S). 

It  is  not  the  center  of  the  smooth  or  most  traveled  part  of 
the  road  that  is  the  dividing  line,  but  the  center  of  the  worked 
part,  although  the  whole  of  the  smooth  or  most  traveled  part  is 
upon  one  side  of  that  center.  (Earing  v,  Lansingh,  7  Wend* 
185).  It  ia  no  defense  that  the  party  had  no  design  to  offend; 
that  he  attempted  to  prevent  collision;  that  the  road  on  h\< 
side  is  rough  and  rutty;  or  more  difficult  for  him  to  turn  out 
than  the  other  party*  (Id*)  Unless  the  obstacles  to  turning 
out  are  insuperable  or  extremely  difficult  he  is  without  excuse. 
In  winter,  however,  the  center  of  the  road  ia  the  center  of  the 
beaten  or  traveled  track,  without  reference  to  the  worked  part 
(Smith  v.  Dygert,  12  Barb.  613;  Jaquith  v,  Richardson,  8  Met. 
213). 

The  law  of  the  road  is  not  inflexible  and  it  has  been  held  that 
a  light  vehicle  ought  to  give  way  to  a  wagon  heavily  loaded,  but 
the  loaded  wagon  should  stop  if  due  care  requires  it  (Wayde  v. 
Carr,  2  Dow  &  By.  255  j  see  Elliott  on  Highways,  p,  $19,) 

One  who  drives  on  the  wrong  side,  assumes  the  risk,  and  mnst 
use  greater  care  than  if  he  had  kept  on  the  right  side.  (Brooks 
▼.  Hart,  17  N,  H.  307;  Elliott  on  Highways,  620;  Cooley  tm 
Torts,  p.  666),  If  a  collision  takes  place  the  presumption  is 
generally  against  the  party  on  the  wrong  side.  (Burdick  v. 
Worrall,  4  Barb,  596;  Brooks  v.  Hart,  14  N.  H.  307.)  Espe- 
cially is  this  true  in  the  dark.  fCruden  y.  Pent  ham,  2  Esp. 
685.)  But  the  fact  that  one  is  on  the  wrong  side  does  not  excuse 
the  exercise  of  ordinary  care  on  the  part  of  the  person  on  ihe 
right  side,  (Parker  v.  Adams,  12  Met*  415;  Hoffman  v.  Union 
Ferry  Company,  68  N.  Y.  385;  Lane  v.  Atlantic  Works,  107 
Mass,  104;  Quinn  v.  O'Keefe,  9  A  pp.  Div.  68.)  Persons  law- 
fully using  a  public  street  owe  to  each  other  the  duty  of  exer- 
cising ordinary  care,  and  each  is  justified,  in  the  absence  of  any- 
thing to  the  contrary,  in  assuming  that  the  other  will  so  act. 
(Baker  v,  Eehr,  1*7  Pa.  St.  70.) 

"Reasonably  turn,"  means  that  the  travelers  shall  turn  to  tha 
right  in  such  season  that  neither  shall  be  retarded  in  his  prof 
ress  by  the  other  occupying  his  half  of  the  way,  when  he  mat 
have  occasion  to  use  it  in  passing.     (Brooks  v.  Hart^  14  N.  ** 
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>;  Spoons  w  Brooklyn,  &ta,  R  R  Co,,  54  N,  Y.  230.)  Of 
course  this  rule  does  not  apply  to  street  cars,  which  travel  on  a 
track  and  can  not  turn  to  the  right  or  left,  (liegan  v.  Eighth 
Ave,  R  R  Co.,  15  N.  Y.  880;  YVhitaker  v,  Eighth  Ave.  R  R 
Co.,  51  N.  Y*  295.)  Nor  does  it  apply  to  a  vehicle  meeting  a 
street  car.  (Id-)  The  vehicle  may  turn  to  either  the  right  or 
left,     (Id.) 

If  two  persons  are  traveling  in  the  same  direction,  and  the 
hindmost  traveler,  in  attempting  to  pass  the  other,  carelessly  or 
negligently  collides  with  him  and  injures  him,  or,  if  he  reck- 
lessly drives  his  horse  so  as  to  run  into  the  other's  carriage  and 
injures  it,  an  action  for  damages  may  be  brought  by  the  party 
injured,  if  he  himself  was  free  from  fault  and  could  not  have 
avoided  the  collision  bv  the  use  of  ordinary  care.  (Center  v, 
Tumey,  17  Barb.  94.)  * 

One  may  drive  along  a  street  railroad,  yet,  as  the  car  has  the 
exclusive  right  to  any  part  of  the  track,  he  is  bound  to  turn  off, 
so  as  not  to  unnecessarily  delay  the  car,  and  he  must  listen 
for  whatever  signal  may  be  made  from  the  ear  and  must  not 
wait  for  the  signal,  but  should  look  behind  him  from  time  to 
time,  so  as  not  to  make  the  car  slacken  speed.  ( Adolph  v.  Cen- 
tral Park,  etc.,  R  R  Co.,  76  K  Y,  530.) 

This  hiw  of  the  road,  however,  is  subject  to  some  exceptions 
An  ambulance  is  given  the  right  of  way  and  other  drivers  should 
heed  the  warning  bell  of  the  ambulance  driver  and  give  him 
free  passage,  The  driver  may  assume  that  his  warning  will  be 
3rd,  and  that  other  vehiclea  will  give  him  the  road*  (Byrne 
v.  Knickerbocker  Ice  Co.T  4  N.  Y  Supp.  531.)  So  in  the  case 
of  fire  engines,  mail  wagons  and  police  patrol  wagons,  the  public 
emergency  or  the  neeemaij  of  haste  is  such  that  the  vehicle  is 
entitled  to  the  right  of  way,  free  from  the  impediment  of  other 
vehicles. 

Travelers  on  foot, — The  law  of  the  road  does  not  affect  persona 
on  foot  passing  on  the  sidewalks.  (Grant  v.  City  of  Brook- 
lyn, 41  Bftfb.  381.)  Km  docs  it  apply  to  a  carriage  meeting 
a  person  on  foot.  Savage  v.  GernsteT  36  A  pp.  Div.  220.  All 
persons  have  a  right  to  walk  in  a  highway  or  street  and  whether 
they  are  or  are  not  on  the  crosswalk,  are  entitled  to  the  exer- 
cise of  reasonable  care  on  the  part  of  persons  driving  along  it, 
while  they,  themselves,  are  bound  to  exercise  the  same  reason- 
able care,  fBoss  \\  Likon,  5  Car,  and  Payne,  407.)  A  person 
driving  horses  along  the  street?  is  bound  to  anticipate  that  trav- 
elers on  foot  may  be  nt  eroding"  and  must  take  reasonable  care 
to  injure  them.      (Murphy  v.  Orr,  96  M\  Y,  14.)     While  a 
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foot  passenger  has  no  priority  of  riglit  in  the  street  or  highway, 
he  has  the  right  to  cross  where  he  pleases,  if  he  does  so  with  due 
caution.  (Moebii3  v.  Herrmann,  13  N,  Y*  St,  Rep,  648;  108  X. 
Y.  349;  Murphy  v,  Orr,  96  N,  Y.  14.)  Vehicles  and  foot  pas* 
engers  have  equal  rights  in  the  street  <>r  highway  and  Wl 
ahould  exercise  the  care  and  caution  that  the  circumstances 
demand. 

The  driver  of  a  street  car  is  subject  to  the  same  obligations  in 
this  respect,  as  the  driver  of  any  other  vehicle.  (Hyland  v. 
Yonkers,  etc.,  R,  R.  Co.,  15  N.  Y~  St.  Rep.  824.) 

Right  to  stop, — Travelers,  whether  on  foot  or  in  carriages, 
have  a  right  to  stop  a  reasonable  time  by  the  roadside  for  their 
own  convenience,  provided  they  do  not  unduly  interfere  with 
the  rights  of  others.  Thus  hacks  or  omnibusses  may  stop  to 
unload  passengers.  A  traveler  on  foot  may  stop  to  tie  his  shoe 
or  got  a  drink  at  a  hydrant  or  fountain  without  losing  his  rights 
as  a  traveler.  But  this  right  must  not  interfere  with  the  rights 
of  other?.  Thus,  it  is  unlawful  for  coaches  to  congregate  in  :t 
crowded  street  and  remain  standing  for  an  unreasonable  length 
of  time.  (Tllidge  v.  Goodwin,  5  Car  and  Payne,  190,)  tfii 
it  has  been  held  that  where  a  man  hitched  his  wagon  so  that  the 
wheels  extended  into  the  beaten  track,  he  was  guilty  of  cod- 
tributory  negligence,  and  could  not  recover  damages  for  an  acci- 
dent occasioned  by  a  collision.  (Murray  v,  McShane,  52  Mi 
217;  Duffy  v.  Duhuoue,  A3  la.  171.) 

Eight  to  drive  cattle  in  highway.— It  is  lawful  to  drive  eattl* 
in  a  highway,  but  due  care  must  be  used,  depending  on  the  tee* 
tion  and  nature  of  the  highway,  If  reasonable  care  is  used  in 
driving  cattle  along  a  highway,  and,  notwithstanding  such  care. 
they  escape  and  go  upon  adjoining  land  which  is  unfenced,  the 
owner  of  the  cattle  is  not  liable  where  he  uses  reasonable  care 
and  promptness  in  removing  them.  (See  Elliott  on  Highways, 
p.  888.) 

Depasturing  highways. — At  common  law  the  public  had  no 
right  to  depasture  a  highway*  since  the  freehold  and  all  its  prof 
its  belong  to  the  owner  of  the  soil,  A  different  rule  was  for- 
merly adopted  in  this  state,  but  the  code  of  civil  procedure  now 
prohibits  cattle,  horses,  colts,  asses,  mules,  swine,  sheep  or  goat* 
from  running  at  large  or  being  herded  or  pastured  in  the  bigh- 
wavs,  and  preeeribea  penalties  for  the  violation  of  such  pro- 
hibition,    (Code  Civ,  Pro.  §  3082ff,) 

§  158.  Intemperate  drivers  not  to  be  engaged. — No  person 

owning  any  carriage  for  the  conveyance  of  passengers,  running 
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or  traveling  upon  any  highway  or  road,  shall  employ,  or  con- 
tinue in  employment,  any  person  to  drive  such  carriage,  who 
is  addicted  to  drunkenness,  or  to  the  excessive  use  of  spirituous 
liquor:  and  if  any  such  owner  shall  violate  the  provisions  o£ 
this  section,  he  shall  forfeit  at  the  rate  of  five  dollars  per  day, 
for  all  the  time  during  which  he  shall  have  kept  any  such  driver 
in  hi?  employment. 


£    i;»i>.  Drivers,  when  to  lie  discharged. — If  any  driver,  while 

actually  employed  in  driving  any  such  carriage,  shall  be  guilty 
of  intoxication,  to  such  a  degree  as  to  endanger  the  safety  of 
the  passengers  in  the  carriage,  the  owner  of  such  carriage  shall, 
OB  receiving  written  notice  of  the  fact,  signed  by  any  one  of 
said  passengers,  and  certified  by  him  on  oath,  forthwith  dis- 
charge such  driver  from  his  employment;  and  every  such  owner, 
who  shall  retain,  or  have  in  hie  service  within  six  months  after 
the  receipt  of  such  notice,  any  driver  who  shall  have  been  so 
intoxicated,  shall  forfeit  at  the  rate  of  five  dollars  per  day,  for 
all  the  time  during  which  he  shall  keep  any  such  driver  in  his 
employment  after  receiving  such  notice. 

§  160.  Leaving  horses  without  being  tied.— No  driver  of  any 
carriage  used  for  the  purpose  of  conveying  passengers  for  hire, 
shall  leave  the  horses  attached  thereto,  while  passengers  re- 
main in  the  same,  without  first  making  such  horses  fast  with  a 
sufficient  halter,  rope  or  chain,  or  by  placing  the  lines  in  the 
hands  of  some  other  person,  so  as  to  prevent  their  running;  and 
if  any  such  driver  shall  offend  against  the  provisions  of  tTiis  sec- 
tion, he  shall  forfeit  the  sum  of  twenty  dollars. 

Running  horses  on  highway,  a  misdemeanor* — A  person  driving 
any  vehicle  upon  any  plank  road,  turnpike  or  public  highway, 
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who  unjustifiably  runs  the  horses  drawing  the  same,  or  causes, 
or  permits,  them  to  run, as  guilty  oi  n  misdemeanor.  ( Penal 
Code,  §  066,  as  amended  by  L.  1004,  chap,  539,) 

§  161.  Owners  of  certain  carriages  Habile  for  acts  of  driven. 
— The  owners  of  every  carriage  running  or  traveling  upon  any 
turnpike  road  or  highway,  for  the  conveyance  of  passengers, 
shall  I>e  liable  jointly  and  severally ,  to  the  party  injured,  for 
all  injuries  and  damages  done  by  any  person  in  the  employment 
of  such  owners,  as  a  driver,  while  driving  such  carriage,  whether 
the  accident  occasioning  such  injury  or  damage  be  willful  or 
negligent ,  or  otherwise,  in  the  same  manner  as  such  driver 
would  be  liable. 

Not  applicable  to  street  cars, — The  conductor  or  niotorman  of 
it  street  ear  is  not  a  driver  within  the  meaning  of  this  seen 
Isaacs  v.  Third  Ave,  It,  R.  Co.,  47  N.  Y,   122;  Wlntaker  v. 
Eighth  Are.  R  R.  Co.,  51  F.  Y.  205. 

§  162,  Term  tlcarriage,,  defined,— The  term  ''carriage 
used  in  this  article,  shall  be  construed  to  include  stage  coaches 
wagon?,  cart.s?  sleighs,  sleds,  automobiles  or  motor  vehicle?,  mi 
every  other  carriage  or  vehicle  used  for  \ he  transportation  nf 
persons  and  goods,  or  either  of  them,  and  bicycles,  tricycles,  and 
all  other  vehicles  propelled  by  manumotive  or  pedomorive 
power,  or  by  electricity,  steam,  gasoline,  or  other  source  of 
energy.  (Amended  by  L.  1901,  chap.  531,  in  effect  April 
1901,) 

§  163.  Entitled  to  free  use  of  highways.— The  commissioners, 
trustees,  or  other  authorities  having  charge  or  control  of  any 
highway,  public  street,  park,  parkway,  driveway  or  place,  shall 
have  no  power  or  authority  to  pass,  enforce  or  maintain  my 
ordinance,  rule  or  regulation,  by  which  any  nerson  using  i  Hey- 
ile  or  tricycle  shall  be  excluded  or  prohibited  from  the  free 
of  any  highway,  public  street,  avenue,  roadway,  driveway,  park, 
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parkway  or  place ,  at  any  time  when  the  same  is  open  to  the  free 
nee  of  persons  Laving  and  using  other  pleasure  carriages,  except 
upon  such  driveway,  speedway  or  road  as  has  been  or  may  be  ex 
prcssly  set  apart  by  law  for  the  exclusive  use  of  horse?  and  light 
carriages*  But  nothing  herein  shall  prevent  the  passage,  en- 
forcement or  maintenancce  of  any  regulation,  ordinance  or  rule, 
regulating  the  use  of  bicycles  or  tricycles  in  highways,  public 
streets,  driveways  parks,  parkways  and  places,  or  the  regula- 
tion of  the  speed  of  carriages,  vehicles,  or  engine*,  in  public 
parks  and  upon  parkways  and  driveways  in  the  city  of  Xew 
York,  under  the  exclusive  jurisdiction  and  control  of  the  de- 
partment of  parks  of  said  city  nor  prevent  any  such  commis- 
sioners, trustees,  or  other  authorities  in  any  other  city  from  reg- 
ulating the  speed  of  any  vehicles  herein  described  in  such  man- 
ner as  to  limit  and  determine  the  proper  rate  of  speed  with 
which  such  vehicles  may  be  propelled,  nor  in  such  manner  as  to 
require,  direct  or  prohibit  the  use  of  bells*  lamps  and  other  ap- 
purtenances nor  to  prohibit  the  use  of  any  vehicle  upon  that 
part  of  the  highway,  street,  park,  or  parkway,  commonly  known 
as  the  footpath  or  sidewalk.  (As  amended  by  L  1901,  chap, 
531;  I,  1903,  chap-  625  and  L,  1904,  chap.  540,  in  effect  May 
3,  1904,) 

§  164  Penalties,  how  recovered.— All  penalties  or  forfeitures 
given  in  this  chapter,  and  not  otherwise  specially  provided  for, 
shall  be  recovered  by  the  commissioners  of  highways,  in  the 
name  of  the  town  in  which  the  offense  shall  be  committed ;  and 
when  recovered,  shall  be  applied  by  them  in  improving  the  high- 
ways and  I  j  ridges  in  such  town, 

§   165.  Stone  and  rubbish  not  to  he  dumped  in  highways, — No 

fit  one  or  other  rubbish  shall  be  drawn  to  and  deposited  within 
the  limits  of  any  highway,  except  for  the  purpose  of  filling  in  a 
depression  or  otherwise  improving  the  highway,  with  the  con- 
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sent  of  the  commissioner  of  highways  and  under  the  direction 
of  a  commissioner  or  overseer  of  highways.  (Added  by  L 
1898,  chap  352.) 

§  166-169b.  Use  of  highways  by  automobiles, — Sections 
added  by  L.  1901,  chap*  531  and  repealed  by  Motor  Vehicle 
Law  |  L.  1904,  chap.  5*0.)     See  p.  —  for  this  m 

EIGHTS  OF  ABUTTIEG  OWKEES. 

Title  of  contiguous  owner  to  highway. — The  owner  or  occupant 
of  land  contiguous  to  a  Street  or  highway  has  two  distinct  right* 
in  relation  to  the  street  or  highway,  one  which  he  enjoys  with 
all  citizens  in  common  and  one  which  arises  from  his  ownership 
or  occupancy  of  contiguous  property*  If  Ik*  b  owner  of  the  fee 
of  the  highway,  his  title  to  the  land  covered  by  the  highway  te 
absolute  and  exclusive,  subject  only  to  the  public  easement  Cm 
which  the  highway  way  acquired. 

Bights  in  general- — The  owner  of  the  fee  is  entitled  to  the 
mines,  quarries,  springs,  trees,  herbage,  earth,  the  right  to 
drain,  to  mine,  and  to  employ  the  soil  for  any  purpose  not  a 
consistent  with  the  public  right  of  way.  He  may  divert  a 
spring  and  use  the  water  for  his  own  purpose.  He  may  earn 
water  in  pipes  under  the  highway.  (Dygert  v,  Schenek,  28 
Wend.  446;  Matter  of  Petition  of'Khinelander,  OS  X,  Y.  105; 
Beck  v.  Carter,  i)$  N*.  Y.  283.)  If  t  rees  are  cut  by  the  highway 
authorities  in  laying  cut  the  highway,  he  is  entitled  to  the  rini 
ber,  except  so  far  as  it  may  be  u#ed  by  the  highway  officers  ito 
front  of  his  premises.  (II,  L.,  §  156.)  The  fruits  or 
imts  of  trees  planted  along  a  highway,  or  on  branches  which 
extend  from  his  land  over  the  highway,  belong  to  him.  If  the 
fnut  or  nuts  fall  to  the  ground,  they  belong  to  the  owner  in 
fee,  but  if  they  are  destroyed  in  consequence  of  the  use  of  the 
highway  for  proper  highway  purposes,  the  owner  of  the  fee  is 
not  entitled  to  damages.  For  the  infringement  of  any  of  hi- 
rights  he  has  all  the  ordinary  remedies  of  the  owner  of  the  free* 
hold.  CJackson  v.  Hath  way,  15  John.,  447;  Gas  light  Co*  v. 
Calkins,  o"2  N.  Y.,  386,)  He  may  maintain  an  action  againsT 
one  who  unlawfully  cuts  and  carries  away  the  grass,  trees  and 
hdrbage,  and  even  against  one  who  stands  on  the  sidewalk  in 
front  of  his  promises  and  uses  abusive  language  toward  him, 
.".'fusing  to  depart:  for  sneh  a  use  of  the  land  constitutes  a 
trespass  as  much  as  an  entry  on  his  inclosed  premises,     (Adunis 
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v.  Rivers,  13  Bi*b<  3U0;  Carpenter  v.  Owetgo  R.  R.  Co.,  24  N. 
Y.}  ,655;  Gidney  v.  Earl,  12  Wend,  98;  Willoughby  v,  Jencks, 
2U  Wend,  08.)  The  land  is  his,  subject  only  to  the  rights  of 
the  public  to  use  it  for  highway  purposes.  He  may  sell  it  with- 
out subjecting  himself  to  any  liability  (Whit  beck  v.  Cook*  10 
John.,  486;  Wellington  Cemetery  v.  R.  B.  Co.,  68  N.  Y,  Ml) 
and  if  the  highway  is  abandoned  or  discontinued,  the  land  re- 
verts to  the  original  owner  or  his  heirs  or  assigns. 

Presumption  in  relation  to  the  fee, — The  presumption  is  that 
the  owners  of  land  adjoining  a  highway  are  owners  of  the  fee, 
if  owning  the  land  on  btrt  one  side,  to  the  center,  or  if  owning 
the  land  on  both  sides,  including  the  entire  width  of  the  high- 
way. (BiWU  v.  New  Yurk  Central  Railroad,  23  N.  Y.,  61; 
Wager  v.  Troy  Railroad,  25  N.  Y,,  529.)  The  presumption, 
however,  is  one  which  may  be  rebutted,  for  one  man  may  own 
the  fee  of  the  adjoining  Irnd  and  another  the  fee  of  the  land 
covered  by  the  highway.  As  a  general  rule,  a  conveyance 
which  describes  land  as  bounded  along,  upon,  or  to  a  highway, 
infers  that  the  middle  of  the  street  was  intended  (Child  v.  Star, 
4  Hill,  369;  Hammond  v.  McLachlan,  1  Sandf.,  323),  while,  if 
the  boundary  is  described  as  by  the  side,  running  along  1 1 1 -  - 
margin,  or  by  the  line  of  a  highway,  the  fee  to  the  highway  i^ 
probably  not  conveyed*  (Jones  v.  Cowman,  %  Sandf*,  234; 
Augustine  v.  Eritt,  15  Hun,  395.) 

Pee  in  municipality. — Where  the  fee  of  the  land  covered  by 
the  highway  is  in  the  municipality,  the  abutting  owner  is  en- 
titled to  light,  air  and  irve  access  to  his  premises,  but  apart 
from  these  he  has  no  greater  right  to  the  highway  in  front  of 
his  premise*  than  any  other  citizen,  and  this  for  the  very  simple 
reason  that  the  title  to  the  land  is  in  another. 

Carrying  on  business  in  highway.— The  right  of  the  public  to 
an  uninterrupted  passage  in  a  highway  being  paramount  to  the 
owner's  rights  in  the  soil,  it  will  be  unlawful  for  him  to  carry 
on  any  part  of  his  business  therein  to  the  annoyance  of  thu 
public,  A  temporary  occupation  by  persons  engaged  in  build- 
ing, or  in  receiving  or  delivering  goods  from  stores  or  ware- 
houses, taking  up  or  setting  down  passengers  from  a  coach  or 
omnibus,  or  the  like,  i*  allowed  from  the  necessity  of  the  case; 
but  a  systematic  and  continued  encroachment  is  not  allowable. 
(People  v,  Cunningham,  1  Denio,  524;  Callahan  v.  Oilman, 
107  N.  Y.,  360.)  As  to  building  materials  necessarily  placed 
in  the  street,  the  consent  of  the  local  authorities  is  usually  re- 
quired. The  necessity  of  such  occupation  need  not  be  abso- 
lute, excluding  the  possibility  of  performing  the  labor  in  a  dif- 
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ferent  way,  but  must  be  reasonable  under  the  eircumstam 
For  instance,  a  wagon  loaded  with  fuel  may  doubtless  stand  in 
front  of  a  private  dwelling  for  a  sufficient  time  to  unload,  if 
reasonable  and  convenient,  although  there  may  be  a  temporary 
obstruction  of  the  highway,  and  the  fuel  might  be  conveyed  to 
the  house  in  a  different  manner.  It  seems  that  one  doing  busi- 
ness in  a  populous  city  has  the  right  to  temporarily  obstruct 
the  sidewalk  in  front  of  his  place  of  business,  for  the  purpose 
of  loading  merchandise,  but  he  should  not  unnecessarily  incum- 
ber the  sidewalk,  or  continue  the  obstruction  for  an  nan 
able  length  of  time.  This  right  has,  however,  been  questioned* 
(Kiehardson  v.  Barstow  [Sup.  Ok,  Sp.  T.],  36  N.  Y.  State 
Rep'r,  983.)  This  subject  is  discussed  more  at  length  under 
the  subject  of  encroachments  and  obstructions,  §§  104,  105, 
ante, 

AMICLE  TSL 

Regulation  of  Ferries* 

Section  170.  Licences, 

171.  Undertaking. 

172.  Appendages  for  rope  ferric*. 

173.  Superintendent  of  public  works  may  lease  right  of  pas 

174.  Wnen  schedules  to  be  posted. 

|  170.  Licenses* — The  county  court  in  each  of  the  counties  of 
this  state,  or  the  city  court  of  a  city,  may  grant  licenses  for 
keeping  ferries  in  their  respective  counties  and  cities,  to  such 
persons  as  the  court  may  deem  proper,  for  a  term  not  exceed- 
ing five  years.  No  license  shall  be  granted  to  a  person,  other 
than  the  owner  of  the  land  through  which  that  part  of  the  high* 
way  adjoining  to  the  ferry  shall  run,  unless  the  owner  is  not  a 
suitable  person  or  shall  neglect  to  apply  after  being  served  with 
eight  days  written  notice  from  such  other  person  of  the  time 
and  place  at  which  he  will  apply  for  such  license,  or  having 
obtained  such  license,  shall  neglect  to  comply  with  the  condi- 
tions of  the  license,  or  maintain  the  ferry*  Every  license  shall 
be  entered  in  the  book  of  minutes  of  the  court  by  the  clerk; 
and  a  certified  copy  thereof  shall  be  delivered  to  the  person 
licensed.  When  the  waters  over  which  any  ferry  may  he  used, 
shall  divide  two  counties  or  cities,  or  a  county  and  city,  a  license 
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obtained  in  either  of  the  counties  or  cities  shall  be  sufficient  to 
authorize  transportation  of  persons,  goods,  wares  and  merchan- 
dise, to  and  from  either  side  of  such  waters. 

Cros*  references. — Regulation  of  ferries  by  boards  of  super- 
*ia0t&  See  Comity  L>.  £  78,  post,  MaiBtenance  of  a  ferry 
without  authority  is  a  misdemeanor.     (Penal  Code,  §  415.) 

Notice  must  be  given  to  owner  of  land  adjoining  ferry.  Matter 
of  Talcott,  31  Hun,  464. 

§  171.  Undertaking* — Every  person  applying  for  such  license 
shall,  before  the  same  is  granted,  execute  and  file  with  the  clerk 
of  the  court  his  undertaking,  with  one  or  more  sureties,  ap- 
proved by  the  court,  to  the  cnVet  that  he  will  attend  such  ferry 
with  sufficient  and  safe  boats  and  other  implements,  and  80 
many  men  to  work  the  same  as  shall  be  necessary  during  the 
Severn  1  hours  in  each  day*  and  at  such  rates  as  the  court  shall 
direct. 

§  172.  Appendages  for  rope  ferries.— Any  person  licensed  to 
keep  a  ferry  may,  with  the  written  consent  of  the  commis- 
sioners of  highways  of  the  town  where  such  ferry  may  be,  erect 

and  maintain  within  the  limit*  of  the  highway,  at  such  poinr 
as  shall  be  designated  in  such  consent,  a  post  or  posts,  with  nil 
necessary  braces  and  appendages,  for  a  rope  ferry, 


§  173.  Superintendent  of  public  works  may  lease  right  of  pass- 
■ —  The  superintendent  bi  public  work-  where  ferries  are 
now  maintained  at  tide  water,  lease  the  right  of  passage  for  foot 
passengers  across  state  lands  adjoining  tide  water  for  a  period 
not  exceeding  ten  years,  on  such  conditions  as  he  may  de»  u 
advantageous  to  the  state. 

§  174.  When  schedules  to  be  posted. — Every  person  licensed 
to  operate  or  control  any  ferry  in  this  state,  or  between  this 
gtate  and  any  other  stnte,  operating  from  or  to  a  cit- 
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thousand  inhabitants  or  over,  shall  post  in  a  conspicuous  and 
accessible  position  outride  and  adjacent  to  each  entrance  to 
such  ferry,  and  in  at  least  four  accessible  places,  in  plain  view 
of  the  passengers  upon  each  of  the  boats  used  on  such  ferry,  a 
schedule  plainly  printed  in  the  English  language  of  the  rates  of 
ferriage  charged  thereon,  and  authorised  by  law  to  be  charged 
for  ferriage  over  aueh  ferry.  If  any  such  person  shall  foil  to 
comply  with  the  provisions  of  this  section,  or  shall  post  a  fain- 
schedule,  he  shall  be  guilty  of  a  misdemeanor.  (Amended  by 
L,  1900,  chap,  313.) 

Neglect  to  post  schedules. — A  person,  corporation  or  aac 
lion  operating  any  ferry  in  this  state  or  between  this  state  and 
any  other  state,  operating  from  or  to  a  city  of  500,000  inhabi* 
tants  or  over,  posting  a  false  schedule  of  ferry  rates,  or  neglect- 
ing to  post  in  a  conspicuous  and  accessible  place  in  each  of  its 
ferry  houses,  in  plain  view  of  the  passengers,  a  schedule,  plainly 
printed  in  the  English  language,  of  the  rates  of  ferriage  charged 
thereon  and  authorized  by  law  to  be  charged  for  ferriage  over 
such  ferry,  is  guilty  of  a  misdemeanor.     Penal  Code,  §  415a. 

L.  1002,  chap.  39f»,  in  effect  April  7,  1902,  renumbered  the 
former  article  8,  making  it  article  0,  and  §§  ISO  to  183,  both 
inclusive,  making  them  §£  200  to  203,  both  inclusive;  and  adds 
a  new  article  as  follows: 


ABTICLE  Vm. 
County  Supervision  of  Highways, 

Section  ISO,  Adoption  of  article. 

181*  County  engineer;  deputy, 

182.  Other  duties  of  county  engineer. 

183.  Contracts  for  the  construction  of  highways. 

184.  Construction  and  repair  of  brldgm 

185.  Examination  of  bridges  by  county  engineer 
18*.  Issue  of  town  bonds  for  the  erection  of  bridges. 

187.  Reports  of  commissioners  of  highways. 

188.  Report  of  county  engineer. 
189*  Adoption  of  resolution  to  return  to  former  system, 

g   180,  Adoption  of  article. — The  board  of  supervisors  <rf  any 

rtty  may,  by  resolution  duly  passed  at  an  annual  or  special 

meeting  thereof,  adopt  the  provisions  of  this  article*     No  part 


The  Highway  Law.  245 

hereof  shall  be  in  force  or  effect  In  any  county,  unless   such 
resolution  is  adopted.     (Added  by  L,  1902,  chap,  396,  in  effect 

April  7,  1902,) 

§  181.  County  engineer;  deputy. — There  may  be  a  county  en- 
gineer in  every  such  county  who  shall  be  appointed  by  the 
board  of  supervisors  thereof  in  the  manner  provided  by  section 
fifty -five  of  the  highway  law;  and  all  the  provisions  of  such 
section,  and  of  any  other  act  relating  to  the  office  of  county 
engineer,  shall  apply  to  the  county  engineer  appointed  here- 
under. The  board  of  supervisors  may  in  its  discretion  appoint 
a  deputy  who  shall  assise  such  county  engineer  in  the  perform - 
.nice  of  his  duties.  The  county  engineer  shall  give  his  entire 
time  and  attention  to  the  construction  and  improvment  of  high* 
ways  and  bridge?  in  the  county,  for  such  portion  of  the  year 
as  the  local  conditions  ^hall  permit  of  operations,  which  period 
shall  Ire  fixed  by  the  board  of  supervisors  at  the  time  the  ap- 
pointment is  made,  and  the  salary  fixed  hy  such  board  shall  be 
regulated  according  to  the  period  of  time  during  which  such 
engineer  and  his  deputy  will  be  so  employed*  (Added  by  L, 
1902,  chap.  396,  in  effect  April  7,  1902.) 

§  182.  Dutiei  of  county  engineer.— The  county  engineer  shall 
personally  examine  the  various  formations  and  deposits  ol 
gravel  and  stone  in  his  county,  for  the  purpose  of  ascertaining 
the  materials  which  are  best  available  for  the  improvement  of 
the  highways  therein.  He  shall  obtain  from  the  state  engineer 
and  surveyor  copies  of  the  specifications  and  rules  and  regula- 
tions prescribed  by  him  for  the  improvement  and  maintenance 
of  highways  under  statutes  provided  therefor.  The  county 
engineer  and  the  commissioners  of  highways  shall  comply  with 
mich  rules  and  regulations  in  all  cases  where  they  are  suited  to 
local  conditions,  and  to  ifce  amount  of  money  which  is  available 
in  the  several  towns  for  highway  purposes.       The  county  en- 
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gineer  shall,  when  called  upon  by  the  commissioner  of  highways 
of  any  town  in  the  county,  visit  and  examine  such  highway*  as 
the  commissioner  may  indicate  as  needing  improvement,  AftPi 
such  examination  the  county  engineer  t-hall,  in  consultation 
with  the  commissioner  of  such  town,  establish  grades  and  give 
such  lines  and  indicate  such  means  of  drainage  and  methods  of 
improvement  as  eeein  to  him  best  suited  to  the  local  conditions 
and  the  funds  available  for  such  improvement  He  shall  visit 
the  highways  which  arc  being  improved  or  constructed,  and 
give  such  further  directions  and  establish  such  further  lines 
and  grades  as  are  needed  for  the  successful  completion  of  the 
work.  The  county  engineer  shall  supervise  and  direct  the 
maintenance  of  all  highways  which  have  been  constructed  and 
improved  by  state  aid,  pursuant  to  the  provisions  of  chapter 
one  hundred  and  fifteen  of  the  laws  of  eighteen  hundred  and 
ninety-eight,  and  the  acts  amendatory  thereof f  in  accordance 
with  directions  which  shall  be  given  for  such  maintenance  by 
the  state  engineer  and  surveyor,  and  such  rules  and  regulations 
as  may  be  prescribed  therefor.  (Added  by  L,  1902,  chap.  396, 
in  effect  April  7,  1902.) 

§  183.  Contracts  for  the  construction  of  highways. — The  town 
board  in  any  town  of  such  county  which  has  adopted  the  money 
system,  upon  the  recommendation  of  the  county  engineer,  may 
provide  that  the  construction  of  new  highways,  or  the  perma- 
nent improvement  or  reconstruction  of  existing  highways  shall 
be  done  under  contracts.  All  such  contracts  shall  be  awarded 
in  accordance  with  plans  and  specifications  to  be  furnished 
by  the  county  engineer  to  the  lowest  responsible  bidders,  after 
advertisement  once  a  week  for  three  consecutive  weeks  in  a 
newspaper  published  in  the  town  where  the  work  is  to  be  per- 
form*  d  or,  if  no  newspaper  is  published  therein,  in  a  newspaper 

bhVIicd  at  some  other  place  in  the  county  nearest  to  such  town. 
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All  bids  for  such  work  shall  be  opened  in  public  and  shall  be 
filed  in  the  office  of  the  town  clerk*  No  such  contract  shall  be 
awarded,  unless  it  be  approved  by  the  county  engineer  as  to  its 
form  and  sufficiency.  The  person  to  whom  such  contract  is 
awarded  shall  execute  a  bond  to  the  town  in  a  sum  equal  to  the 
amount  of  the  contract,  with  two  or  more  sureties  to  be  ap- 
proved by  the  town  hoard,  conditioned  for  the  faithful  com- 
pliance with  the  terms  of  the  contract  and  the  plans  and  speci- 
fications, and  for  a  payment  of  all  damages  which  may  accrue 
to  the  town  because  of  a  violation  thereof.  When  such  work  is 
completed  pursuant  to  the  terms  of  such  contract  and  the  plana 
and  specifications  therefor,  and  accepted  by  the  county  engineer 
and  town  board  as  being  in  accordance  therewith,  the  cost  of 
the  work  under  the  contract  shall  be  paid  in  the  same  manner 
as  other  town  charges,  No  money  shall  be  paid  under  such 
contract,  unless  a  certificate  has  been  issued  to  the  contractor 
by  the  county  engineer  to  the  effect  that  the  work  has  been 
done  under  and  in  accordance  with  the  terms  of  such  contract 
and  the  plans  and  specifications.  All  work  under  any  such  con* 
tract  shall  be  under  the  supervision  of  the  county  engineer  or 
some  person  designated  by  him.  (Added  by  L.  1902,  chap, 
390,  in  effect  April  7,  1902,) 

§  184.  Construction  and  repair  of  bridges.— The  work  of  re- 
pairing, improving  or  erecting  bridges  in  such  county  shall  be 
done  under  the  general  supervision  of  the  county  engineer,  pur- 
suant to  plans  prepared  by  him.  The  town  board  may,  on  tbe 
recommendation  of  the  county  engineer,  provide  for  the  per- 
formance of  such  work  by  contract,  awarded  as  prescribed  in 
the  preceding  section*  The  provisions  of  the  preceding  section 
relating  to  contracts  and  payments  thereunder  shall  apply  to 
contracts  awarded  under  this  section.  (Added  by  L.  1902, 
chap.  396,  in  effect  April  7, 1902.) 
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§  185.  Examination  of  bridges  by  county  engineer. — The 
county  engineer  shall  examine  all  bridges  in  his  county  having 
a  span  of  more  than  twenty  feet,  at  least  once  in  each  year  and 
shtdl  report  the  condition  thereof  and  make  such  .suggestion? 
and  recommendation*  in  respect  thereto  as  he  may  deem  m 
sary,  to  the  town  board,  if  such  bridge  is  wholly  maintained  by 
a  town,  and  if  not,  to  the  board  of  supervisors  of  his  county. 
(Added  by  L.  1902,  chap.  396,  in  effect  April  7,  1902.) 


§  1S6.  Issue  of  town  bonds  for  the  erection  of  bridges. — Jf0 
town  In  any  ruch  county  shall  issue  bonds  for  the  erection 
re-construction  of  a  bridge  for  more  than  one  thousand  dollars, 
unless  a  proposition  therefor  has  been  submitted  and  adopted 
as  provided  by  law,  at  a  biennial  or  special  town  meeting  duly 
called  therefor.,  and  in  no  event  shall  the  board  of  supervisors 
or  town  board  tuthorize  the  issue  of  bonds  unless  such  a  propo- 
stion  has  been  adopted.  (Added  by  L.  1902,  chap.  396,  in 
effect  April  7,  1902,) 

§  187.  Eeports  of  commissioners  of  highways, — The  comniis* 
eioner  of  highways  in  each  town  in  any  such  county  shall  on  or 
before  the  first  day  of  November  in  each  year,  or  at  such  other 
times  as  the  board  of  supervisors  of  such  county  may  direct, 
make  a  written  report  to  the  county  engineer  stating  the  con- 
dition of  the  highways  and  bridges  in  his  town  and  the  amount 
expended  thereon  under  contracts  or  otherwise  during  the  pre- 
ceding year,  und  such  other  facts  in  relation  to  such  highway 
and  bridges  as  may  be  required  by  the  county  engineer.  The 
form  of  such  report  shall  he  prescribed  by  the  county  engineer. 
A  copy  of  such  report  shall  be  filed  in  the  office  of  the  town 
clerk.     (Added  In  L  1902,  chap.  396,  in  effect  April  7.  1908- 

§  1SS.  Eeport  of  county  engineer.— The  county  engineer  shall 
report  to  the  board  of  supervisors  at  its  annual  session: 
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1.  The  condition  of  the  highways  in  the  several  towns  of  his 
county, 

-.  The  amount  expended  by  the  several  towns  under  con- 
tracts for  the  construct  ion  and  improvement  of  highways, 

8»  The  amount  raised  in  each  town  for  general  highway  pur- 
poses, and  generally  the  manner  in  which  the  amount  so  raised 
has  been  expended. 

4.     The  condition  of  the  bridges  in  the  several  towns  of  his 

inty,  and  the  amount  expended  thereon  under  contracts  ap- 
proved by  him. 

Suggestions  and  recommendations  as  to  methods  of  high* 
way  construction  and  repairs,  which  will  best  promote  the  per- 
manent improvement  and  better  condition  of  the  highways  in 
his  county, 

&  Such  other  matters  in  connection  with  the  highways  and 
bridges  of  his  county  as  may  seem  to  him  of  importance. 

The  board  of  supervisors  may  require  a  further  report  of 
other  information  concerning  the  highways  and  bridges  of  such 
county-  (Added  by  L,  1902,  chap.  396,  in  effect  April  7, 
1902.) 

§  189.  Adoption  of  resolution  to  return  to  former  system. — 
At  any  time  after  the  expiration  of  five  years  from  the  passage 
of  a  resolution  adopting  the  provisions  of  this  article,  a  reso- 
ultion  may  be  passed  by  such  Ward  of  supervisors  at  its  annual 
meeting  to  return  to  the  former  system  of  controlling  and  reg- 
ulating the  affairs  of  the  towns  of  such  county,  relating  to  high- 
ays  and  bridges  Upon  the  adoption  of  such  resolution  the 
office  of  county  engineer  shall  be  abolished,  and  the  provisions 
of  the  highway  law  and  all  other  statutes  relating  to  highways 
and  bridges  shall  be  applicable  to  the  highways  and  bridge*  of 
snch  county  as  if  the  board  of  supervisors  thereof  had  not 
adopted  the  provisions  of  this  article.  (Added  by  L.  1902, 
pf  396,  in  effect  April  7,  1902.) 


250  Highway  Maj^0ax  of  Xe\y  Yobx. 

ARTICLE  IX 
Repealing  and  Other  Laws. 

(Renumbered  by  L,  1902,  chap,  3&fr) 

ctlon  2<M).  Laws  repealed. 

201.  Saving  clause. 
202+  Construction. 
20S.  When  to  take  effect. 
Schedule, 

§  200,  Laws  repealed. — Of  the  laws  enumerated  in  the  sche- 
dule hereto  annexed,  that  portion  specified  in  the  last  column 
is  repealed.  Such  repeal  shall  not  revive  a  law  repealed  by  any 
law  hereby  repealed,  hut  shall  include  all  laws  amendatory  of 
the  laws  hereby  repealed.  (Renumbered  by  L,  1902,  chap. 
396,) 

§  20  L  Saving  clause.— The  repeal  of  a  law,  or  any  part  of  it 
specified  in  the  annexed  schedule,  shall  not  affect  or  impair  any 
act  done,  or  right  accruing,  accrued,  or  acquired,  or  penalty, 
forfeiture,  or  punishment  incurred  prior  to  the  time  when  this 
act  takee  effect,  under  or  by  virtue  of  the  laws  so  repealed,  but 
the  same  may  he  asserted,  enforced,  prosecuted,  or  inflicted, 
as  fully  and  to  the  same  extent  as  if  such  laws  had  not  been 
repealed;  and  all  actions  or  proceedings,  civil  or  criminal,  com- 
menced under  or  by  virtue  of  the  laws  so  repealed  and  pending 
February  twenty-eighth,  eighteen  hundred  and  ninety-one,  may 
be  prosecuted  and  defended  to  final  effect  in  the  same  manner 
as  they  might  under  the  laws  then  existing,  unless  it  shall  be 
otherwise  specially  provided  by  law.  (Kenumbered  by  L.  1902, 
chap.  396.) 

§  202,  Construction, — The  provisions  of  this  chapter,  so  far 
as  they  are  substantially  the  same  as  those  laws  existing  on 
February  twenty-eighth,  eighteen  hundred  and  ninety-one,  shall 
be  construed  as  a  continuation  of  such  laws,  modified  or 
amended,  according  to  the  language  employed  in  this  chapter, 
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and  not  as  new  enactments;  and  references  in  laws  not  repealed 
to  provisions  of  law  incorporated  into  this  chapter  and  repealed, 
shall  be  construed  as  applying  to  the  provisions  so  incorporated. 
Nothing  in  this  chapter  shall  be  construed  to  amend  or  repeal 
any  provision  of  the  Penal  or  Criminal  Code.  (Renumbered 
by  L.  1902,  chap.  396.) 

§  203.  When  to  take  effect.— This  chapter  shall  take  effect  on 
the  first  day  of  March,  eighteen  hundred  and  ninety-one.  (Re- 
numbered by  L.  1902,  chap.  396.) 

SCHEDULE  OF  LAWS  REPEALED. 

Revised  Statutes.  .Part  I,  chapter  16   All. 

Revised  Statutes.  .Part  I,  chapter  20,  title  13,     All. 
Laws  of  Chapter.  Sections. 

1832 107 All. 

1833 149 All. 

1832 274 All. 

1834 267 All. 

1835 154 All 

1836 122 All. 

1837 431 All. 

1840 300 All. 

1841 225 All. 

1845 180 5,  6,  7,   9,  12, 

13,  14. 

1847 455 3,  4,  5,  6,  7,  8, 

9,  11,  12,  20,  21,  22,  23. 

1853 63 All. 

1853 135 All. 

1853 174 All. 

1855 255 All. 

1857 383 All. 

1857 491 All. 

1857 615 1. 

1857 639 All. 

1858 51 All. 

1858 103 All. 

1860 61 All. 

1860 468 All. 
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Laws  of  Chapter.  Section*. 

1861 30 All. 

1861 311 All. 

1862 243 All. 

1863 93 All. 

1863 444 All. 

1864 395 All. 

1865 442 All. 

1865 522 7. 

1866 180 All. 

1866 770 All. 

1868 791 All. 

1868 843 All. 

I860 24, All. 

1869 131 1. 

1869 593 All. 

1870 461 All. 

1872 274 1. 

1873 63 All. 

1873 69 All. 

1873 395 All. 

1873 448 All. 

1873 477 All. 

3873 773 All. 

1874 169 All. 

1874 570 All. 

1875 22 All. 

1875 196 All. 

1875 341 All. 

1876 340 All. 

1876 348 All. 

1877 197 Ml. 

1877 344 All. 

1878 44 All. 

1878 49 All. 

1S78 114 All. 

1S78 245 All. 

1S79 «7 All. 

1SS0 114 All. 

1S*0 305 All. 

18S0 308 '. All. 

1880 503 All. 

1881 233 All. 

18S1 513 All. 
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Laws  of  Chapter.  Sections. 

1881 <tt)G All. 

1881 700 All. 

1883 346 All. 

1883 371 All. 

1883 398 All. 

1884 220 All. 

1884 251 All. 

1S84 359 All. 

1884 396 All. 

1884 479 All. 

1886 269 All. 

1886 344 All. 

1886 422 All. 

1886 452 AIL 

1887 471 All. 

1887 526 All. 

1887 704 All. 

1888 240 All. 

1888 260 All. 

1889 120 All. 

1889 146 All. 

1889 259 All. 


CHAPTER  ILL 

Duties  of  Boards  of  Supervisors  Relating  to  Highways  and  Bridges. 

(County  Law.    (L.  1882,  chap,  6S6.)    Article  IV.) 

Section  60*  Limitation  of  article. 

61.  County  big* ways  and  bridge 

C2.  Location  and  construction  of  bridges. 

£3.  County  aid  to  towns  for  t'he  corLet ruction  and  repair  of  bridge. 

64.  Con  struct  ion  by  county  of  destroyed  bridges. 

C5.  Apportionment  of  expenses,  when  a  bridge  Is  intersected  by 

town  or  county  lines. 
6fi.  County's  share  of  expenses,  to  be  raised  and  ps4d  to  contmia* 

aloners  of  high  ways  of  towns. 
67.  May  authorize  a  town   to  construct  a  bridge  outside  of  a 

boundary  Line. 
€8.  Bridges  over  county  lines. 

69.  Authorising  towna  to  borrow  money. 
69a.  Authorize  towns  to  purchase  toll  roads  or  toll  bridges. 
10.  The  raising  and  expenditures  of  moneys. 

71.  Streets  outside  of  city  Hmits. 

72.  Survey  and  records  of  highways. 

73.  Regulation  of  toll -rates, 

74.  Highways  in   counties   of   more  than  SOOJWO   acres  of  unim* 
proved  land. 

75.  Appropriation  of  certain  non -resident  highway  taxes. 

70.  Balance  of  state  appropriations. 
77.  Alteration  of  state  roods. 
7S.  Further  powers, 
79.  Powers  as  to  tires  on  vehicle*. 

SO.  Use  of  abandoned   turnpike,  plank  or  macadamized  roads. 
81.  Definition  of  •'upon  its  borders." 

§  60.  limitation  of  article*— This  article  [Article  TV.  of  the 
County  Law]  shall  not  apply  to  hridges  on  the  Hudson  river  he- 
low  Waterford,  or  on  the  ~Ea>t  river,  or  over  the  waters  forming 
a  part  of  the  boundaries  of  the  state. 

The  constitution,  Art.  III.,  §  18,  provides  that  no  local  law 
shall  he  passed  providing  for  the  construction  of  bridges  except 
on  the  Hnd&on  river  below  Waterford. 


§  61.  County  highways  and  bridges— A  hoard  of  supervisors 
bhali,  on  the  application  of  twenty-five  resident  tax-pavers, 
when  satisfied  that  it  is  for  the  interest  of  the  county,  lay  out, 
open,  alter,  or  discontinue  a  county  highway  therein,  or  cause 
the  same  to  he  done,  and  construct,  repair,  or  abandon  a  county 


Duties  of  Boaeds  of  Sufeevisobs. 


26: 


bridge  therein,  or  cause  the  same  to  be  done,  when  the  board 
shall  deem  the  authority  conferred  on  commissioners  of  high- 
ways insufficient  for  that  purpose,  or  that  the  interest  of  tin 
county  will  be  promoted  thereby.  All  expenses  so  incurred 
shall  be  a  county  charge.  Such  powers  shall  not  be  exercised 
unless  the  applicants  therefor  shall  prove  to  the  board  the  serv- 
ice of  a  written  notice,  personally  or  by  mail,  on  a  commis 
sioner  of  highways  of  each  town  in  the  county,  at  least  twelve 
days  prior  to  the  presentation  of  such  application,  specifying 
therein  the  object  thereof;  and  when  the  application  is  to  lay 
out  a  highway,  or  construct  a  bridge,  the  route  or  location 
thereof;  and  in  all  other  cases,  a  designation  of  the  highway 
or  bridge  to  be  affected  thereby. 


Application*  This  section  fllithofizes  a  board  of  supervisors 
to  lay  out  and  construct  a  county  high  way  or  county  bridge 
upon  the  application  of  twenty-five  resident  tax-payers  of  the 
county;  and  also  to  alter,  or  discontinue  a  county  highway 
which  has  already  been  laid  out  or  repair  or  abandon  a  county 
bridge  which  has  already  been  constructed.  This  power  niu 
be  exercised  independent  of  the  adoption  of  the  county- road  sya 
tern  as  provided  in  §§  54~59a  of  the  Highway  Law,  ante,  p, 
124,  But  where  it  is  intended  to  engage  generally  in  the  con* 
struction  and  maintenance  of  county  highways,  it  will  probably 
be  deemed  advisable  either  to  proceed  under  such  sections  of  the 
Highway  Law,  or  adopt  the  provisions  of  Article  VTIL  of  such 
law ,  (ante,  p.  244)  relating  to  cotmty  supervision.  Counties  are 
now,  for  the  most  part,  constructing  highways  with  the  aid  of 
the  state,  under  the  State  Aid  Act,  L.  1898,  chap,  115,  post., 
and  it  probably  will  seldom,  if  ever,  be  "for  the  best  interest 
of  the  county/-  to  lay  out  or  open  a  highway  under  the  above 
section.  But  when  a  road  in  a  county  has  been  constructed  by 
the  county  it  may  be  discontinued  or  altered  in  the  manner 
provided  in  the  above  section. 

At  common  law  the  duty  of  repairing  bridges  rested  upon  the 
county,  where  no  private  person  or  other  body  was  specially 
charged  with  that  duty.       But  the  ride  at  common  law  was 
never  adopted  in  this  state.     The  general  system  which 
ways  existed  here  has  made  the  towns  primariJ- 
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maintenance  of  highways  and  bridges.  Hill  v.  Board  of  Super* 
visors,  12  N.  Y.  52;  People  ex  rel.  Root  v.  Board  of  Supervis- 
ors, 146  N.  Y.  107;  People  ex  rel,  Keene  v.  Board  of  Supervis- 
ors, 142  N.  Y,  271. 

Negligence  of  a  board  of  supervisors  in  maintaining  highways 
and  bridges  cannot  be  made  the  basis  of  an  action  again*- r,  a 
count v  for  injuries  received  from  defects  therein.  Aliern  v* 
County  of  King?,  89  Hun,  148;  Godfrey  v.  County  of  Queens, 
89  Hun,  18. 

The  application,  notice,  proof  of  service  of  notice,  and  order 
and  resolution  of  the  board  of  supervisors  may  be  as  follows: 


FORM   \"Q,    I  CM*. 
A  optica  (ton. 

To  the  Board  of  Supervisors  of  the  County  of  .* .... ,.: 

We,  the  undersigned,  being  twenty-five  resident  taxpayers  of  the  coun- 
ty of  *...*.* . .,  hereby  make  application,  in  pursuance  of  section 

61  of  the  County  Law,  for  the  laying  out  (opening,  alteration  or  discon- 
tinuance) of  a  county  highway  of  the  width   of  *..,*♦.,... (or  the 

construction,  repair  or  discontinuance  of  a  bridge),  described  as  fot3aw#! 
(insert  a  definite  description  of  the  proposed  highway,  or  the  location 
cf  the  proposed  bridge.) 

Dated  this  .*.,,.   day  of  19.*., 

A.  B., 

C  D.t  Ac- 
pork  XO,  107. 

Vol  !«•  o   ii f    Application, 

To   the  Highway  Commissioners    of   the  several   towns   In    the   County 

of ; 

Notice  1s  hereby  given  that  on  the day  of  .... . ,  19 

the  foregoing  application  will  be  presented  to  the  board  of  supervisor* 
of  the  county  of  *<,. 

Dated  this  day  of ....«.*,  It,*,. 

A.  B., 

C.   D„  AC, 
FORM    >CK    108. 

Proof  ii r  Service, 

STATE  OF  NEW  TORK,  \       . 

County  of  ...,..,.. f 

C.  C*,  being  duly  sworn,  says  that  he  is  a  resident  of N\  Y.. 

and  that  he  served  the  application  and  notice  annexed  hereto  personally, 
on  each  of  the  following  commission ers  of  highways  at  the  times  and 
places  set  opposite  their  names,   respectively: 

B.  C*  at N.  Y„  May    9.  19 at  ....  o'clock,  in  the  ......noon. 

C.  D.  at  ,. N.  Y„  May  10,  19....,  at  ....  o'clock,  in  the noon. 

"by  delivering  to  and  leaving  with  each  of  them  true  copies  thereof;  and 
he  further  pays  that  he  knew  the  persons  so  served  to  be  the  commls- 
stonerf  of  highways  of  the  town  of  , .* 

(Signed)       C.  a 
Subscribed  and  sworn  to  before  me,         > 

this day  of  .- 15....  j 

G.  H., 
Notary  Public. 
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FORM    NO.    ]<MK 
Resolution  of  Board  L«yf nff  amt  Hlffhwt^. 

Resolution  providing  for  the  laying  out  (alteration  or  discontinuance) 
of  &  highway  (or  construction  of  a  bridge)  in  the  town  of be- 
tween tdescrb«  location  of  highway  or  bridge)  pursuant  to  Section  €1  of 
the  County  Law. 

At  a  meeting  of  the  board  of  supervisor*  of  the  county  of  « 

held  at  ,  on  the  day  of  ..,  19 

Whereaa.  application  nan  been  made  for  the  laying  out  (altering  or 
discontinuing),  of  a  highway  (or  the  construction,  repair  or  discontinu- 
ance of  a  bridge)  In  said  county;  and  whereas  satisfactory  proof  haa  been 
made  to  us  of  the  service  of  a  copy  of  such  application,  together  with 
a  notice  of  intention  to  make  the  same,  upon  a  commissioner  of  high- 
ways of  each  town  In  said  county:  and  that  it  seems  to  us  that  there 
1a  a  necessity  for  the  laying-  out  (alteration  or  discontinuance)  of  such 
highway  (or  the  construction,  repair  or  discontinuance  of  such  bridge); 

Resolved,    That  a  highway  of  the  width  of be  laid  out  In 

accordance  with  such  application,  the  center  of  which  it  to  commence 
at  „t^. Mt«.«,  and  run  thence  (insert  survey). 

<0r.  That  a  bridge  be  constructed  over  (state  location),  to  be  of  the 
following  description  UUte  kind  of  bridge),  the  cost  thereof  not  to  ex- 

Iceed  the  sum  of  $ ) 
R.  5,t  Chairman. 
Adopted.  C,  D.,   Clerk. 

Aye* 
Noes 

j.  Location  and  construction  of  bridges. — The  board  may 
authorize  the  location,  change  of  location  and  construction  of 
any  bridge,  applied  for  by  any  town,  or  towns,  jointly,  or  by 
other  than  a  municipal  corporation,  treated  under  a  general 
law,  or  by  any  corporation  or  individual  for  private  purposes; 
and  if  a  public  bridge,  erected  other  than  by  a  municipal  cor- 
poration, establish  the  rates  of  toll  for  crossing  such  bridge; 
but  If  such  bridge  is  to  cross  a  navigable  stream,  provision  shall 
be  made  in  the  resolution  or  permission  authorizing  the  same, 
for  the  erection  and  maintenance  of  a  suitable  draw,  to  prevent 
ny  obstruction  of  the  navigation  of  such  stream ;  and  if  a  pri- 
vate bridge,  provision  shall  be  made  that  the  draw  shall  be  kept 
en  as  may  be  required  to  permit  all  vessels  to  pass  without 
of  headway.  When  sneh  bridge  shall  be  intersected  by 
be  line  of  counties,  the  action  of  the  board  of  supervisors  of 
county  shall  be  necessary  to  give  the  jurisdiction  herein 
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permitted.  But  this  section  shall  not  apply  to  a  pier  bridge 
erected  or  to  be  erected  over  the  Mohawk  river  above  the  state 
dam  by  a  corporation  organized  under  the  transportation  cor- 
porations law,  provided  such  corporation  shall  comply  with  all 
the  provisions  of  said  transportation  corporations  law  applicable 
thereto;  such  a  corporation,  without  further  proceeding,  shall 
have  the  right  to  erect  and  maintain  piers  in  said  river  for  the 
purposes  of  such  a  bridge,     (Amended  by  L.  1898,  chap.  225). 


As  to  joint  liability  of  town,  and  county  to  pay  expenses  of  con- 
struction and  maintenance  of  bridges  over  boundary  line  of 
county,  see  Highway  Law,  §  130,  and  notes  thereunder,  ante. 

Power  of  board  as  to  location  not  exclusive, — The  above  section 
does  not  deprive  the  commissioners  of  highways  of  a  town  of 
the  power  to  erect  a  new  bridge  when  necessary  to  connect  the 
two  portions  of  a  highway  intersected  by  an  intersecting 
stream.  The  power  conferred  upon  the  board  is  not  exclusive 
and  does  not  prevent  the  construction  of  a  bridge  at  a  point 
selected  by  the  town  board  of  a  town,  after  power  has  been 
conferred  upon  the  town  by  the  board  of  supervisors  to  borrow 
money  therefor.  Huggams  ?.  Riley,  125  N.  Y.  88*  In  this 
case  Judge  Gray  said;  "Where,  in  the  general  interests  of  the 
county ,  action  may  be  required  with  reference  to  the  public 
roads  and  bridges,  the  legislature  has  conferred  a  power  to  act 
upon  its  board  of  supervisors;  but  when  the  interests  of  the 
public  of  a  town  demand  that  its  highways  be  made  passable, 
the  commissioner  of  highways  has  as  much  the  implied  power 
to  effect  that  result  by  constructing  a  new  bridge,  as  he  has  the 
express  power  of  doing  bo  by  repairing  an  old,  or  replacing  a 
destroyed  bridge-  The  only  ground  for  the  claim  of  an  exclu- 
sive right  in  the  board  of  supervisors  to  act  in  the  matter  of 
location  is  statutory.  There  is  no  claim  upon  the  county,  a* 
in  the  case  of  an  application  to  the  board  to  cause  the  moneys 
to  be  raised  by  the  county*  The  town  has  voted  for  a  bridge  in 
a  certain  locality  and  had  assumed  and  provided  for  the  ex- 
pense of  its  erection-  For  the  court  to  hold  that  because  the 
precise  location  had  not  been  mude  and  would  not  be  made  by 
the  county  supervisors,  no  bridge  can  be  constructed  at  all 
would,  in  my  opinion,  be  a  view  of  the  statutory  regulations  on 
that  subject  which  is  quite  unwarrantable.  I  do  not  think  the 
legislature  meant  any  such  thing,  and  its  acts  are  not  suscepti- 
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le  of  a  construction  which  lodges  such  exclusive  power  in  the 
county  board  of  super  visors." 

Rates  of  toll  may  be*  regulated  by  boards  of  supervisors,  see 
County  Law,  ^73,  post,  p.  280,  and  Transportation  Corpora- 
tions Law,  §  136,  post. 

A  person  owning  lands  oil  both  sides  of  a  river  may  without 
legislative  authority,  and  even  in  defiance  of  legislative  pro- 
hibition, maintain  a  ferry  or  bridge  for  his  own  use,  providing 
he  doc?  not  interfere  with  the  public  easement.  Such  owner 
cannot,  however,  without  legislative  authority,  maintain  a 
bridge  or  ferry  for  public  use.  Chenango  Bridge  Co-  v.  Paige, 
83  N.  T-  178  j  and  see  People  ex  rel.  Howell  v.  Jessup,  160 
N-  Y.  248. 

Railroad  bridge  across  navigable  stream. — Where,  in  an  action 
brought  against  a  railroad  company  to  recover  damages  for  ob- 
struct ing  a  navigable  stream,  it  appears  that  one  of  the  defen- 
dant's bridges  closed  up  a  common  water  highway,  and  that 
the  plaintiff  has  sustained  damages  from  the  obstruction,  his 
case  is  established,  and  it  rests  upon  the  defendant  to  show  its 
authority  to  construct  the  bridge,  and  that  it  was  properly  built 
and  managed.     Doxsey  v.  Long  Island  R,  R  Co.,  35  Hun,  362. 

The  power  of  the  board  may  be  executed  by  it  in  any  manner 
that  satisfies  its  sound  discretion.  No  particular  set  of  agents 
is  required  by  the  statute.  The  practice  of  doing  it  through 
the  agency  of  commissi  one  rs  is  a  very  general  one,  and  approved 
bv  usage  of  long  standing.  People  v.  Meach,  14  Abb.  N,  S. 
429. 


§  03.  County  aid  to  towns  for  the  construction  and  repair  of 
bridges.— If  the  board  of  supervisors  of  any  county  shall  deem 
any  town  in  the  county  to  be  unreasonably  burdened  by  its  ex- 
penses for  the  construction  and  repair  of  its  bridges,  the  board 
may  cause  a  sum  of  money,  not  exceeding  two  thousand  dollars 
in  any  one  year,  to  be  raised  by  the  county  and  paid  to  such 
town  to  aid  in  defraying  such  expenses. 

Construction  and  maintenance  of  bridges  over  boundary  line 
of  county  at  joint  expense  of  county  and  town,  see  Highway 
Law,  88  130-133. 

Object  and  application. — Ordinarily  the  highways  and  bridges 
lying  wholly  within  a  town  are  to  be  constructed  and  main- 
tained at  the  sole  expense  of  the  f*  rt»  early  date,  under 
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the  common  law  of  England,  the  duty  or  repairing  bridges  de- 
volved upon  the  county,  they  being  regarded  as  for  the  common 
good  and  convenience  of  the  residents  of  the  entire  county. 
In  this  state  as  early  as  1784,  chap,  52  (1  General  Laws,  105), 
the  construction  and  maintenance  of  bridges  was  committed  to 
town  officers.  It  seems  to  have  very  soon  become  apparent  to 
the  legislature  that  requiring  the  towns  to  bear  the  entire  ex- 
pense of  constructing  its  bridges  imposed  in  some  instances  an 
undue  burden,  and  as  early  as  1801  an  act  was  passed  giving  ti- 
the boards  of  supervisors  the  power  of  assisting  a  town  when  it 
was  made  to  appear  that  the  town  was  unreasonably  burdened 
by  the  erection  or  repair  of  its  bridges.  People  ex  reh  Root  ?. 
Supervisors,  81  Hun,  216,  aff'd  14f>  N«  Y.  107,  See  also  Hill  ¥, 
Supervisors,  12  N.  Y.  52;  People  v.  Supervisors  of  Dutchess, 
1  Hillf  50. 

§  04.  Construction  by  county  of  destroyed  bridges, — If  any 
bridge  within  n  county,  or  intersected  by  any  boundary  Une  of 
a  county,  shall  be  destroyed  by  the  element?,  and  the  hourd  of 
supervisors  of  the  county  shall  deem  that  the  expensea  of  the 
construction  of  a  new  bridge  at  or  near  the  site  of  the  bridge 
bo  destroyed  would  be  too  burdensome  upon  the  town  or  towns 
within  sneh  county,  which  would  otherwise  be  liable  therefor, 
the  board  of  supervisors  of  any  such  county  may  provide  for 
the  construction  and  completion  of  a  bridge  and  all  necessary 
approaches  thereto.,  at  or  near  the  site  of  the  bridge  so  de- 
stroyed. If  the  bridge  so  destroyed  shall  have  been  con* 
strueted  by  a  corporation  created  under  a  general  law,  and  the 
site  thereof,  and  of  the  approaches  thereto,  or  either,  shall  be 
the  property  of  such  corporation,  such  board  of  supervisors 
may  purchase  the  interest  of  such  corporation,  or  any  other 
person,  in  such  site  or  approaches,  if  such  purchase  can  be  ae- 
complished  upon  reasonable  terms;  but  if  such  site  or  ap* 
preaches  can  not  be  lawfully  acquired  by  such  purchase,  or 
otherwise,  upon  reasonable  terms,  such  board  may  acquire  title 
to  premises  on  either  side  of  such  site,  and  provide  for  the  con 
itruction  of  a  bridge  and  approaches  thereto,  at  such  place,  at 
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the  expense  of  the  county,  or  of  the  two  counties  jointly,  gi 
the  case  may  he,  provided  such  bridge  shall  be  bo  located  as  not 
to  increase  the  distance  to  he  traveled  upon  the  highway  to 
reach  each  end  of  such  bridge  oiore  than  five  rods-  Any  board 
of  supervisors  providing  for  the  construction  of  any  such  brdigc- 
may  determine  by  resolution  whether  the  expenses  of  the  main* 
tenancy  and  repair  thereof  shall  thereafter  be  a  county  charge, 
or  a  charge  upon  such  town  or  towns. 

A  county  it  absolutely  liable  for  at  least  one-sixth  the  cost  of 
the  construction  and  maintenance  of  bridges  lawfully  con- 
structed over  the  boundary  line  of  the  county.  Highway  Law, 
§  130,  ante,  p.  This  duty  of  the  county  to  contribute  may  be 
enforced  by  mandamus.  People  ex  reL  Keene  v.  Supervisors, 
142  N.  Y.  271. 

Where  a  bridge  is  deitroyed  by  the  elements,  the  board  of  su- 
pervisors may  provide  for  it*  reconstruction  without  regard  to 
the  limit  of  $2,000  fixed  by  the  preceding  section. 

Acquisition  of  toll  bridges. — Under  L,  1809,  ch.  594,  a  board 
of  supervisors  may  acquire  the  rights  and  franchises  of  a  toll 
bridge  company  and  purchase  any  bridge  for  the  use  of  which 
a  toll  is  exacted.  The  above  section  is  for  the  purpose  of  en- 
abling the  county  to  reconstruct  a  toll  bridge  which  has  been 
destroyed,  and  for  such  purpose  the  board  may  acquire  the  site 
of  the  bridge  destroyed  by  purchase  or  condemnation. 

§  ft5,  Apportionment  of  expenses  when  a  bridge  is  intersected 
by  town  or  county  lines. — If  uny  public  free  bridge,  intersected 
by  the  boundary  line  of  a  county,  shall  also  he  intersected  by 
the  boundary  line  of  two  or  more  towns  in  such  county,  the 
board  of  supervisors  of  such  county  shall  apportion  a*  it  shall 
deem  equitable,  between  such  towns,  their  respective  shares  of 
the  expenses  of  the  construction,  maintenance  and  repair  of 
such  bridge,  and  the  amount  to  be  received  by  each  town,  or  the 
money  raised  by  the  county  to  be  paid  toward  defraying  the 
expenses  of  constructing  and  repairing  such  bridge. 

Bridges  over  county  boundary  lines  are  to  be  constructed  and 
maintained  at  the  joint  expense  of  town  and  county,  the  county 
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being  liable  for  at  least  one-sixth  of  the  cost  of  such  construc- 
tion and  maintenance,  see  Highway  Law,  §  130,  ante,  p. 
Where  such  bridges  are  also  intersected  by  the  boundary  lines 
of  towns,  the  board  of  supervisors  is  required  to  apportion  be- 
tween such  towns,  the  balance  of  the  cost  remaining  after  the 
county  has  taken  care  of  its  share. 

The  apportionment  may  be  made  by  the  board  of  supervisors 
upon  its  own  motion.  People  ex  rel,  Morrill  v*  Supervisors, 
112  N.  Y*  585.  In  case  the  board  of  supervisors  fails  or  re- 
fuses to  make  such  apportionment  the  old  rule  apportioning  the 
cost  of  construction  and  maintenance  among  the  adjoining 
towns,  an  established  by  L.  1841,  chap  225  and  I*  1857,  chap. 
383,  and  re-enacted  in  Highway  Law,  §§  134-137,  ante,  still 
continues  in  force-     Surdam  v.  Fuller,  31  Hue,  500, 

§  66.  County's  share  of  expenses  to  be  raised  and  paid  to  the 
commissioners  of  highways  of  the  towns, — The  board  of  super- 
visors  shall  cause  to  be  raised  and  collected  the  amount  to  be 
paid  by  the  county  to  any  town  toward  the  expenses  of  a  bridge 
and  when  collected  the  same  shall  be  paid  to  the  commissioners 
of  highways  of  the  town,  to  be  applied  by  them  toward  the  pay- 
ment of  such  expenses. 

Levy  of  tax  to  pay  the  amount  chargeable  to  the  county  is  to 
be  made  us  provided  in  Highway  Law,  §  133,  ante,  and  the 
sum  raised  is  to  be  paid  to  the  commissioners  of  highways  as 
directed  in  the  above  section.  Commissioners  of  highways  are 
required  to  deliver  to  the  supervisor  of  the  town,  annually,  a 
verified  statement  of  the  amount  expended,  or  indebtedness  in- 
curred in  the  construction  arid  maintenance  of  free  bridges  in 
his  town  during  the  preceding  year.  Highway  Law,  §  13:^ 
ante* 

§  67.  Hay  authorize  a  town  to  construct  a  bridge  outside  of  a 
boundary  line. — The  board  of  supervisors  of  any  county  may  au- 
thorize any  town,  on  a  vote  of  a  majority  of  the  electors  thereof 
voting  at  a  regular  town  meeting,  to  appropriate  a  sum,  or 
pledge  its  credit,  to  aid  in,  or  wholly  construct  and  maintain 
a  bridge  outside  the  boundaries  of  the  town  or  county,  or  from 
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or  within  the  boundary  line  of  any  town  into  another  town  or 
county,  but  forming  a  continuation  of  highways  leading  from 
such  town  or  county,  and  deemed  necessary  for  the  public  con- 
venience, 

§  68.  Bridgci  oyer  county  lines.— The  board  shall  provide  for 
the  care,  maintenance,  preservation  and  repair  of  any  draw  or 
other  bridge  intersecting  the  boundary  line  of  counties  or  towns, 
and  which  bridge  is  by  law  a  joint  charge  on  such  counties  or 
towns,  or  on  the  towns  in  which  it  is  situated;  and  to  severally 
apportion,  as  it  may  deem  equitable,  the  expenses  thereof  on  the 
towns  respectively  liable  therefor,  or  on  the  respective  counties 
when  liable;  but  when  such  bridge  shall  span  any  portion  of  the 
navigable  tide- waters  of  this  state,  forming,  at  the  point  of  cross- 
ing, the  boundary  line  between  two  counties,  such  expense  shall 
be  a  joint  and  equal  charge  upon  the  two  counties  in  which  the 
bridge  is  situated,  and  the  board  of  supervisors  in  each  of  such 
counties  shall  apportion  such  expense  among  the  several  towns 
and  cities  in  their  respective  counties,  or  upon  any  or  either 
of  such  towns  and  cities,  as  in  their  judgment  may  seem  proper; 
and  if  there  be  in  either  of  said  counties,  a  city,  the  boundaries 
of  which  are  the  same  as  the  boundaries  of  the  county,  then  it 
shall  be  the  duty  of  the  common  council  of  such  city,  to  perform 
the  duty  hereby  imposed  upon  the  boards  of  supervisors;  but  no 
town  or  city  not  immediately  adjacent  to  such  waters,  at  the 
points  spanned  by  said  bridge  shall  be  liable  for  a  larger  propor- 
tion of  such  expense  than  the  taxable  property  of  such  town  or 
city  bears  to  the  whole  amount  of  taxable  property  of  such 
county.  The  board  of  supervisors  of  such  counties  or  in  any 
city  embracing  the  entire  county,  and  having  no  board  of  super- 
visors, the  common  council  shall  have  full  control  of  such 
bridges.  T^o  such  bridge  shall  be  constructed  unless  the  board 
of  supervisors  in  each  of  such  counties,  and  the  comir 
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of  the  city  whose  boundaries  are  the  same  as  the  boundary  of 
the  other  county  adjacent  to  anch  waters,  shall  first  by  resolu- 
tion determine  that  such  bridge  is  necessary  for  public  conven- 
ience, in  which  case  such  common  council,  with  the  consent  of 
the  mayor,  may  authorize  the  issue  of  bonds  for  the  purpose  of 
constructing  such  bridge ,  to  be  issued  as  other  bonds  are  issued 
in  said  city.  Whenever  any  bridge  now  spanning  any  such 
navigable  tidewaters  or  hereafter  erected  across  any  auch  navi- 
gable tidewaters,  shall  be  condemned  by  the  United  States 
authorities  as  an  obstruction  to  navigation,  and  shall  be  ordered 
removed,  the  county  and  city  authorities  having  charge  of  such 
bridge,  if  they  shall  determine  that  such  bridge  shall  be  rebuilt, 
shall,  as  soon  as  practicable  after  such  determination,  cause 
plans  to  be  prepared  for  the  erection  of  the  new  bridge  and  the 
removal  of  any  bridge  so  condemned  as  aforesaid,  and  within 
a  reasonable  time  after  the  approval  of  any  such  plans  by  the 
United  States  authorities,  the  proper  officers  shall  proceed  with 
the  construction  of  said  new  bridge.  In  case  of  any  unreason- 
able delay  on  the  part  of  the  officer  or  officers  charged  with  the 
duty  of  construction  of  such  new  bridge,  such  duty  may  be 
enforced  by  mandamus  upon  the  application  of  any  citizen  in- 
terested in  its  performance,     (Amended  by  L,  1896,  chap,  995.) 

See  also  Highway  Law,  §§  130-133,  ante, 

liability  of  a  county  to  construct  a  bridge  over  a  dividing 
fetream  only  exists  where  there  is  a  lawful  highway  which  would 
be  connected  by  and  which  becomes  a  part  of  such  highway, 
People  ex  rel,  Keene  v.  Supervisors,  151  N,  Y,  190;  Beckwith 
v.  Whahm,  70  N,  Y,  430, 

Mandamus  will  lie  to  compel  boards  of  supervisors  of  two 
counties  divided  by  navigable  tide-waters  spanned  by  a  bridge 
on  a  highway  crossing  such  waters,  to  keep  such  bridge  in  re- 
pair. People  ex  rel,  Keene  v.  Supervisors,  142  N.  Y.  271. 
And  when  the  reparation  requires  that  the  bridge  shall  be  re- 
built, it  is  the  duty  of  the  two  boards  to  rebuild  it.     Idem, 
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Discretion  of  board,— It  is  for  the  board  to  determine  the 
character  of  the  bridge  to  be  built ;  limited  only  by  the  require- 
ment that  it  meets  the  public  need.  The  court  cannot  control 
the  board's  discretion  in  determining  the  particular  form  and 
manner  in  which  the  board  shall  execute  the  duty  imposed  upon 
it  so  long  as  it  acts  in  good  faith*  People  ex  reL  Keene  v. 
Supervisors,  142  N.  Y.  271. 

Defective  bridges;  liability  of  county. — Whether  the  mainte- 
nance of  highways  and  bridges  is  devolved  as  a  duty  upon  the 
towns  or  upon  the  counties  of  the  state,  it  must  be  regarded 
as  a  duty,  in  its  nature  public  and  governmental;  and  this  is 
especially  so  in  respect  to  the  duty  imposed  by  the  above  see* 
tion  upon  the  counties,  of  maintaining  bridges  which  span 
navigable  waters  of  the  state,  forming  a  boundary  line  between 
two  counties,  Markey  v.  County  of  Queens,  154  N.  Y.  675, 
In  this  case  the  court  said:  "A  public  bridge  is  a  public  high- 
way.  Its  maintenance  is  quite  as  much  a  governmental  duty 
towards  the  public  within  the  territory  of  the  state,  and  the 
principle  that  the  state  holds  its  highways  in  trust  for  the 
public  is  applicable.  This  is  especially  true  where  a  bridge  is 
necessary  to  cross  the  navigable  waters  of  the  state;  but  it  is 
true  under  all  circumstances.  #  *  *  To  charge  the  duty  of 
building  and  maintaining  a  bridge  over  navigable  waters  upon 
boards  of  supervisors  of  counties  was  but  a  convenient  mode  of 
exercising  that  governmental  function.  The  power  thus  con- 
ferred upon  the  county  officers  was  for  the  public  benefit,  and 
in  its  exercise  they  acted  as  agents  for  the  public  at  large.  The 
state,  in  its  sovereign  character,  had  a  duty  to  perform  In  the 
maintenance  of  the  bridge  as  a  part  of  the  public  highway  and 
its  performance  might  properly  be  delegated  to  the  officers  of 
the  particular  civil  division.  The  corporate  body  of  the  county 
derived  no  special  advantage  from  it  in  its  corporate  capacity 
andt  if  that  be  true,  it  should  not  be  liable  for  the  negligent 
acts  of  the  boards  of  supervisors,  upon  whom  the  duty  was 
rested  of  reconstructing  the  bridge.  It  should  be  exempt  from 
a  private  action  as  would  be  the  state  itself.1' 

§  69*  Authorizing  towns  to  borrow  money. — The  board  may 
upon  the  application  of  any  town,  liable  or  to  be  made  liable  to 
taxation,  in  whole  or  in  part,  for  constructing,  building,  repair- 
ing or  discontinuing  anyhighway  or  bridge  therein,  or  upon  its 
borders,  pursuant  to  a  vote  of  a  majority  of  the  electors  of  such 
town  at  an  annual  town  meeting  or  special  town  meeting,  called 
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for  that  purpose,  taken  pursuant  to  sect  jobs  thirty,  thirty-one 
and  thirty-two  of  the  town  law;  or  upon  the  written  request 
of  the  commissi  oners  of  highways  and  town  board  of  such  town 
or  towns,  and  said  vote  of  a  majority  of  said  electors,  in  a  case 
arising  under  section  ten  of  the  highway  law,  where  the  high- 
way or  bridge  has  not  been  already  repaired  or  rebuilt,  ■au- 
thorize such  town  or  towns  to  construct^  build,  repair  or  discon- 
tinue such  highway  or  bridge  and  to  authorize  said  town  or 
towns  to  borrow  such  sums  of  money  therefor,  for  and  on  the 
credit  of  such  town  or  towns  as  may  be  necessary  according  to 
a  written  estimate  in  items  of  the  fair  cost  and  expense  thereof* 
Said  board  may  also  on  the  application  of  any  town  or  towns, 
authorize  them  to  borrow  such  sums  of  money,  for  or  on  the 
credit  of  such  town  or  towns,  as  may  be  necessary  to  pay  any 
debt  lawfully  incurred  by  or  on  behalf  of  such  town  or  towns* 
In  a  case  arising  under  section  ten  of  the  highway  law,  where 
the  highway  or  bridge  has  been  actually  built  or  repaired,  the 
application  shall  be  accompanied  by  the  certificate  and  audit 
provided  by  sections  eleven  and  twelve  of  the  highway  law,  In 
all  other  cases  the  application  shall  be  accompanied  by  the  cer- 
tificate of  the  town  board  of  the  subject,  occasion  and  amount 
of  the  indebtedness,  and,  as  far  as  practicable,  with  the  items, 
vouchers  and  audits  thereof.  If  such  highway  or  bridge  shall 
be  situate  in  two  or  more  towns  in  the  same  county,  the  board 
shall  apportion  the  expense  among  such  towns  in  gudh  proportion 
as  shall  be  just.  If  said  town  or  towns  contain  any  portion  of 
the  lands  of  the  forest  preeerve,  said  board  shall  not  authorize 
said  town  or  towns  to  borrow  any  such  moneys  without  the 
written  approval  of  the  forest,  fish  and  game  commission,  ex- 
cept to  pay  a  debt  of  the  town  incurred  in  good  faith  pursuant 
to  section  ten  of  the  highway  law.  (Amended  by  L  1894, 
chaps.  79,  163;  L.  1895,  chap.  742;  L.  1896,  chap.  178;  I* 
j  900,  chap.  12  and  L.  1903,  chap,  469.) 
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Incurring  indebtedness  for  highways  and  bridges.— Independ- 
ent of  authority  conferred  by  statute,  towns  have  no  authority 
to  borrow  money  for  municipal  purposes  or  for  the  payment  of 
town  charges.  Town  charges  must  be  met  by  the  levy  of  taxes 
upon  the  taxable  property  of  the  towu  in  the  manner  provided 
by  law.  In  the  case  of  Wells  v.  Town  of  Salina,  119  N.  Y. 
280,  290,  which  is  a  leading  case  in  this  question,  the  court 
aaid:  "1%  is  the  policy  of  the  laws  that  town  charges  shall  be  met 
by  annual  recurring  taxation,  and  thus  extravagance  and  im- 
providence are  in  some  degree  checked,  as  those  who  create 
Ti  charges  or  are  the  taxpayers  when  they  arise,  must  bear 
f  he  burden  of  taxation  to  meet  them.  It  is  quite  easy  for  the 
taxpayer*  of  to-day  to  create  a  debt  which  they  are  not  to  feel 
and  which  the  taxpayers  of  the  future  are  to  discharge.  The 
system  of  laws  relating  to  towns  requires  that  all  bills  for 
moneys  expended  or  materials  furnished,  or  services  rendered 
to  the  town  shall  be  verified  and  presented  to  the  board  of  town 
auditors  and  audited  by  them,  and  then  enforced  by  warrants 
of  the  board  of  supervisors  against  the  taxpayers  of  the  town. 
The  whole  system  would  be  subverted  if  towns  could  borrow 
money  upon  credit  to  meet  town  charges,  Then  the  money 
would  have  to  be  repaid  whether  the  town  had  had  the  benefit 
thereof  or  not,  and  the  wise  provisions  of  the  statutes  to  secure 
economy  and  safety  by  the  audit  of  accounts  would  be  entirely 
frustrated." 

If  the  moneys  ordinarily  raised  by  tax  for  highways  and 
bridges  are  not  sufficient  for  the  proper  maintenance  thereof, 
or  if  it  is  proposed  to  improve  the  highways  and  bridges  by  their 
re-const  met  ion  or  alteration,  the  commissioners  may  cause  a 
proposition  to  be  submitted  at  a  town  meeting  for  the  raising 
of  an  additional  sum  by  tax.  Highway  Law  §  9,  ante.  Aud 
if  the  highways  and  bridges  of  a  town  are  in  unsafe  condition 
and  need  immediate  repair,  the  town  board  may  authorize  the 
commissioners  to  incur  indebtedness  for  such  repairs,  and  the 
amount  thereof  must  be  audited  and  paid  by  the  town  Itl  the 
same  manner  as  other  town  charges.  Highway  Law,  §§  10,  11, 
ante.  But  neither  of  these  sections  authorize  a  town  to  borrow 
money  and  issue  bonds  therefor,  for  the  purpose  of  paying  the 
indebtedness  incurred. 

Power  to  authorize  issue  of  bonds  by  town.  Boards  of  super- 
visors have  the  general  power  to  authorize  a  town  to  borrow 
money  for  town  uses  and  purposes  on  its  credit*  and  issue  its 
obligations  therefor,  when  and  in  the  manner  authorized  by 
kw.     County  Law,  §  12,  subd.  8.     But  if  the  necessity  exists 
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to  borrow  money  for  the  construction  or  repair  of  highways 
and  bridges,  proceedings  must  be  taken  as  provided  in  the  above 
section. 

A  board  may  authorise  a  town  to  borrow  money  for  the  con- 
-ruction  or  repair  of  highways  and  bridges  either  when  the 
town  by  a  vote  of  a  majority  of  its  electors  at  a  town  meeting 
duly  called  and  held  so  directs,  or  upon  the  written  request  of 
the  commissioners  of  highways  and  town  board,  where  such 
highways  and  bridges  have  already  been  constructed  or  repaired 
under  the  authority  of  section  10  of  the  Highway  Law. 
Barker  v-  Town  of  Oswegatt  hie,  16  N.  Y*  Supp,  727,  41  N.  Y. 
St  Rep,  821;  May  v,  Bermel,  20  App,  Div.  53,  The  amend- 
ment of  1903  limits  the  authority  of  the  board  to  authorize 
issue  of  bonds  upon  the  request  of  the  commissioners  and  town 
[ward  and  requires  in  addition  thereto  the  "vote  of  a  majority 
of  said  electors^  in  a  case  arising  under  section  10  of  the  High- 
way  Law,  where  the  highway  or  bridge  has  not  been  already 
repaired  or  rebuilt." 

The  above  section  does  not  affect  the  power  of  a  town  to  raise 
money  by  immediate  taxation  by  a  vote  at  an  open  town  nj- 
ing,  for  the  improvement  of  its  roads  and  bridges,     Birge  ?. 
Berlin  Iron  Bridge  Co.,  133  N.  Y.,  477. 

Submission  of  proposition  to  town  electors* — Tfie  application 
may  be  made  pursuant  to  a  vote  of  the  majority  of  the  electors 
of  a  town  at  a  biennial  or  special  town  meeting.  A  written 
application  for  the  submission  of  the  proposition  at  a  town 
meeting  signed  by  at  least  twenty-five  taxpayers  upon  the  la*t 
town  assessment  roll  must  be  filed  with  the  town  clerk  at  least 
twenty  days  before  the  town  meeting  at  which  the  proposition 
is  to  he  submitted,  plainly  stating  the  question  they  desire  to 
have  voted  upon,  and  requesting  a  vote  thereon  at  such  town 
meeting.  Town  Law,  §  32.  It  has  been  held  that  such  statute 
is  not  complied  with,  where  it  appears  that  a  sufficient  number 
of  persons  signed  a  paper,  denominated  a  "resolution/*  which 
recited  that  a  certain  sura  should  be  raised  on  the  faith  and 
credit  of  the  town,  by  an  issue  and  sale  of  its  bonds,  and  that 
the  money  raised  and  its  interest  should  be  charged  upon  the 
property  of  the  town  taxable  therefor,  for  the  purpose  of  grad- 
ing and  paving  certain  roads, — the  paper  not  being  addressed 
to  the  town  clerk,  and  not  stating  any  question  which  the  signers 
desired  should  be  voted  upon,  or  requesting  that  anv  vnte  he 
taken  thereon  at  a  town  meeting,  and  the  signers,  though  tax- 
payers, not  being  described  as  such.  Town  of  Oyster  Bay  t. 
Harris,  21  App.  Div.  227, 
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The  town  clerk  is  required  to  give  at  least  ten  day?*  notice, 
posted  conspicuously  in  at  leaat  four  of  the  most  public  places 
in  the  town,  of  any  such  proposed  question,  and  that  a  vote  will 
be  taken  bv  ballot  at  the  town  meeting  mentioned,     Town  Law, 

If  suoh  proposition  is  to  be  submitted  at  a  special  town  meet- 
ing, a  written  application  rigned  by  at  least  23  of  the  taxpayers 
upon  the  last  town  assessment  roll  must  be  addressed  to  the 
town  clerk  and  filed  in  his  office.  Town  Law,  §  23.  No  pre* 
vions  notice  need  be  given  of  a  biennial  town  meeting^  but  the 
town  clerk  shall,  at  teqst  ten  days  before  the  holding  of  a 
special  town  meeting,  cause  notice  thereof  under  his  hand  ami 
seal,  to  be  posted  conspicuously  in  at  least  four  of  the  most 
public  places  in  the  town;  which  notices  shall  specify  the  time, 
place  and  purposes  of  the  meeting     Town  Law,  §  24. 

A  proposition  submitted  at  a  town  meeting  request iii£  au- 
thority of  the  hoard  of  supervisees  to  borrow  money  for  the 
construction  of  a  bridge  or  the  improvement  of  a  highway  if 
incurring  a  liability  exceeding  $500,  must  he  voted  upon  by 
ballot  Berlin  Iron  Bridge  Co.  v.  Wagner,  57  Hun  346;  and 
if  it  is  proposed  to  issue  new  bonds  in  place  of  those  which  have 
matured,  if  the  amount  exceed  the  sum  of  $500,  the  proposi- 
tion must  he  voted  upon  by  ballot.  People  ex  reh  Read  v« 
Town  Auditors,  85  ITun  114;  Town  Law,  §  31* 

An  elector  of  a  town  shall  not  be  entitled  to  vote  by  ballot 
upon  any  proposition  providing  for  the  incurring  of  a  town 
liability  for  the  construction  and  improvement  of  highways  and 
bridges  unless  he,  or  his  wife,  is  the  owner  of  property  in  the 
town,  assessed  upon  the  last  preceding  assessment  roll  thereof, 
Town  Law,  §  31*  A  woman  who  possesses  r lie  qualifications 
to  vote  for  tOAvn  officers,  except  the  qualification  of  sex,  ancl 
who  is  the  owner  of  property  in  the  town  assessed  upon  the  last 
preceding  assessment  roll  thereof,  is  entitled  to  vote  upon  a 
proposition  to  raise  money  by  tax  or  assessment.  Town  Law, 
§  44,  as  added  by  L  1901,  chap,  509, 

Appointment  of  commissioners  to  superintend  work* — A  resolu- 
tion cannot  be  submitted  to  the  electors  of  n  town  at  a 
special  town  meeting  called  for  the  purpose  of  providing  for 
the  raising  of  money  for  the  construction  and  maintenance^ pi 
a  bridge,  for  the  appointment  of  commissioners  to  superintend 
the  construction  of  sueh  bridge^  'The  statute  only  authorizes 
a  vote  upon  the  question  of  issuing  bonds  for  the  raising  of 
money  for  the  construction  and  maintenance* of  a  bridge. :  If  it 
is  desired  to  provide  for  the  appointment  of  commissioner 


270 


High wat  Mahual  of  New  Toss. 


superintend  the  construction  of  the  bridge,  it  is  possible  that  an 
application  mapy  be  made  to  the  board  of  supervisors  for  the 
passage  of  an  act  therefor,  under  the  provisions  of  the  al 
section  of  the  County  Law,  In  case  the  board  of  supervisor- 
has  authority  to  act  in  a  given  case,  it  is  presumed  that  they 
will  be  authorized  to  appoint  eommigsioners  to  superintend  the 
construction  of  the  bridge*  Berlin  Iron  Bridge  Co,  v.  Wagner, 
57  II  un  ?AQ. 

Resolution  of  board  of  supervisors* — An  act  or  resolution  pro* 
viding  for  the  contracting  of  a  funded  debt  by  a  town  and 
the  issue  of  bonds  therefor,  should  provide  for  raising  annually 
by  tax  a  sum  sufficient  to  pay  the  interest  and  the  principal, 
when  such  sum  shall  become  due.  General  Municipal  Law*  §  5« 
The  resolution  should  also  require  adequate  security  from  the 
officers  charged  with  the  duty  of  executing  the  bonds.  Barker 
w  Town  of  Oswegatchie,  10  N.  Y,  Supp,  834. 

limitation  of  indebtedness. — A  town  cannot  be  authorized  hi 
issue  town  bonds  for  any  purpose  when  such  issue,  with  the 
amounts  issued  and  outstanding  under  any  previous  or  other 
authority  of  the  board  of  supervisors,  shall  exceed  ten  per 
centum  of  the  assessed  valuation  of  the  real  estate  of  such  town, 
as  it  shall  appear  on  the  last  assessment  rolls  thereof,  unless  by 
the  assent  of  a  majority  of  the  electors  of  such  town,  whose 
credit  is  proposed  to  he  given,  voting  on  the  question  at  a  reg- 
ular town  meeting  of  such  town;  hut  in  no  ease  shall  the  amount 
of  such  town  obligations  issued  and  outstanding,  exceed  one- 
third  of  such  assessed  valuation.     County  Law*  §  13. 

The  forms  of  applications  to  the  board  of  supervisors  for  au- 
thority to  borrow  money  and  issue  bonds,  and  the  resolution  of 
the  board  authorizing  such  issue  may  be  as  follows: 


FORM  N<K  110* 
Application  to  Dorrun  Money  tor  Conn  t  met  Ion  or  Repair  of  BrUi;e 

nr  Hlwhvrny. 

To  the  Board  of  Supervisors  of  the  County  of  a 

A  propyl  Hon  having  been  duly  submitted  at  a  special  (or  biennial) 

town  meeting  held  in  the  town  of  ■  *«•  on  the   day  of 

_ 19.....  pursuant  to  the  provisions  oM  I  30*  31  and  32  of 

the  Town  Law,  providing  for  tile  construction  {rebuilding,  repair  or 
discontinuance)  of  a  highway  In  such  town,  as  hereinafter  described, 
for  for  const  ruction,   rebuilding    or  repair  of    certain  bridges    in   such 

town),  and  for  the  borrowing  of  the  sum  of   dollar*  and  the 

issue  of  town  bonds  therefor  for  the  purposes  aforesaid,  and  such  prop- 
osition having  been  adopted  by  a  majority  of  the  electors  of  such  town 
voting  at  such  town  meeting,  as  will  appear  from  the  proceedings  of 
such  town  meeting  as*  to  such  proposition  duly  certified  by  tne  town 
clerk,  annexed  to  this  petition  and  made  a  part  hereto; 
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Therefore,  pursuant  to  the  authority  conferred  upon  us  by  section  69 
of  the  County  Law,  wTe,  the  undersigned,  members  of  the  town  board 

and   highway   commissioners   of   the   town    of ....*.,   State   of 

New  York  do  respectfully  petition  your  honorable  board  for  authority 
to  construct  (rebuild,  repair  or  discontinue)  a  highway  In  such  town 
described  as  follows: 

(Insert  a  detailed  description  of  the  highway  to  be  constructed,  re- 
paired or  discontinued;  If  more  than  one  highway  is  to  be  constructed, 
rebuilt,  repaired  or  discontinued,  describe  each  of  them;  if  authority 
is  desired  to  construct,  rebuild  or  repair  one  or  more  bridges  give  the 
location  of  each*) 

We  do  further  respectfully  petition  that  your  honorable  board  author- 
ize tne  aaJd  town  of  ....... .,  to  borrow  the  sum  of  ..........  dol- 
lars, and  to  issue  its  bonds  therefor,  under  such  terms,  conditions  and 
restrictions  as  your  said  board  may  legally  impose,  which  sum  is  to  be 
expanded  for  the  construction  (rebuilding,  repair  or  discontinuance)  of 
such  highway,  (or  construction,  rebuilding  or  repair  of  such  bridges), 

The  fair  cost  and  expense  Of  the  construction  (rebuilding,  repair  or 
discontinuance)  of  the  highway  (or  bridges  ) proposed  to  be  constructed 
(rebuilt,  etc)  is  estimated  as  follows: 

(Insert  In  items  the  estimated  cost  of  the  proposed  improvement,  or 
if  bridges  are  to  be-  constructed,  rebuilt  or  repaired,  the  estimated  cost 
of  each  bridge  and  all  matters  pertaining  thereto.) 

Signed,  fBy  each  member  or  the 
town  board  and  by  each  high* 
way  commissioner*) 

Dated  this day  of 19.,,. 

Ccrtlicatp  «rtiWL  Clerk. 
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STATE  OF  NEW  YORK, 

County  of  .,,♦.*.,, 

Town  of   

I *. ...,  town  clerk  of  the  town  of  county 

of  p fitate  of  New  York,  do  hereby  certify  that  at  a  special 

town  meeting  (or  biennial  town  meeting)  held  In  rhe  town  of  ♦ 

at    M  in  the  village  of  In  said  town  on  the 

day  of  ..,.,  IS  — ,  the  following  proposition  was  duly  submit- 
ted thereat  to  the  electors  of  sroch  town: 

(Insert  proposition  submitted  verbatim); 

That  there  were  360  votes  cast  for  and  against  such  proposition, 
Upon  a  canvas*  of  the  votes  so  east  the  following  result  appeared  and 
was  duly  declared  and  entered: 

Vctes   for  such   proposition , 310. 

Votes  against   such   proposition .... , . ...... BO* 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal 

of  said  town  of .,  at  sue*  town,  this  ......day  of 

IS.,., 

Signed,  (By  town  clerk  with  seal 
of  town  affixed,  if  any. ) 


FORM  NO*  ill* 
Application  for  Antnority  to  Issue  Bonds  where   Inde btedneas   Hn* 

been  Incurred. 

To  the  Board  of  Supervisors  of  the  County  of  »• ! 

At   a  meeting  of   the   town   board   and  commissioner  of  highways   of 

the  town  of   „,«M« ,  on   the   .....   day  of  ■  ■.•»»••  ,«,.„.„  1$...., 

each  member  of  the  town  board  and  each  commissioner  being  present, 
the  following  resolution  was  duly  presented  and  unanimously  adopted: 
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Whereas,  In  pursuance  of  and  by  authority  of  section  19  of  the  High- 
way Law  of  the  State  of  New  York,  the  commissioner  of  highways  of 

the  town  of  has  become  obligated  for  the  payment  of 

the  sum  of  dollars,  over  and  above  the  amount  provided  by 

the  town  estimates  and  highway  taxes  of  said  town,  for  the  year  19.... 
and  said  expenditures  and  obligations  being  caused  solely  by  the  de- 
struction and  damage  by  the  elements  of  the  following  highways  and 
bridges  in  said  town,  during  the  year  19....,  making  such  highways  and 
bridges  unsafe: 

(Describe  in  detail  the  highways  and  bridges  so  destroyed  and  dam- 
aged by  the  elements),  and 

Whereas,  Each  and  every  item  of  said  work  of  constructing,  repair- 
ing and  rebuilding  such  highways  and  bridges  for  which  said  commis- 
sioner of  highways  has  become  obligated  to  pay,  the  total  amount  of 
which  exceeds  the  sum  of  $500,  was  done  under  a  written  contract  there- 
for, which  contract  was  duly  approved  by  the  town  board  of  the  town 

of  ;  and 

Whereas,  All  of  the  said  expenditures  and  obligations  of  the  said  com- 
missioners of  highways  of  the  said  town  of have  been 

duly  consented  to  by  the  town  board  of  the  said  town  of , 

as  will  appear  in  the  copies  of  such  consents  which  are  annexed  hereto, 
(to  petition  annex  copies  of  consents  of  town  board  for  the  incurring  of 
indebtedness;  as  provided  in  §  10  of  the  Highway  Law;  see  form  No.  .., 
ante);  and. 

Whereas,  Such  expenditures  and  obligations  are,  in  the  opinion  of 
this  town  board  of  said  town,  and  each  and  every  one  of  them,  neces- 
sary and  proper,  and  yet  unusual  and  not  to  be  forseen;  therefore  be  it 

Resolved,    That  application  be  made  to  the  board  of  supervisors  of 

the   town    of    to   secure   authority  from   such   board 

for  the  issue  of  bonds  of  the  said  town  of  ,  for  the  sum 

of  dollars;  and  that  said  bonds  be  made  payable  at  the 

Bank,  in  the  City  of  State  of  New  York,  as  follows: 

(Specify  the  amount  of  'each  bond  and  the  time  when  each  shall  be 
payable.) 

In  pursuance  of  such  resolution  and  the  authority  conferred  by  sec- 
tion 69  of  t1»e  County  Law.  we.  the  undersigned,  members  of  the  town 

board   of  the   town    of    do   hereby    respectfully   petition 

your  honorable  board  to  authorise  the  said  town  of   to 

Ismio  Us  bonds  for  the  sum  of dollars  for  the  purpose  of  meet- 
ing the  indebtedness  incurred  in  the  manner  described  In  the  above  reso- 
lution. 

Hated   this   day  «of   19.... 

Signed.  (By  each  member  of  the 
town  board.) 


FORM   NO.   112. 

tteaolntloa   Antkorlilna*  Construction  of  Brlda;e*  and  Hlarhwar*  ■■* 

Iaaue  of  Bonds  Therefor. 

.\n    Act    mtthorixtng    the    town    of in    the    county    of 

State  of  New  York,  to  construct  (state  whether  a 

hi  Mho  or  highway  is  to  be  constructed,  rebuilt  or  repaired),  and  to 
burrow  money  and  Issue  its  bonds  therefor  for  the  purpose  of  paying 
the  co*t    of  Much   construction   (rebuilding  or  repair).    Passed  on   the 

d.-iv  of    19 two-thirds  of  all  the  supervisors 

elected   lo   the   board   of  supervisors  of  such   county   voting  in   favor 

I  hereof 

The    hoard   of   Supervisor*   of   th*   County   of in   pur- 

*uuuo   of   authorto    conferred   by   section  <>9   of   the  County   Law.  and 
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the  acts  -amendatory  thereof,  and  In  pursuance  of  the  provisions  of  sec- 
tions 12  and  14  of  the  County  Law  and  of  section*  6,  6,  7,  S  and  9  of 
th*»  General   Municipal  Law,  do  enact  as  follows: 

Whereas*  the  town  board  and  commissioners  of  highways  of  the  town 
of  .,.*.,.,..,.,♦,,  have  made  application  to  this  board  for  authority  to 
construct  (repair,  rebuild  or  discontinue)  a  highway,  (or  for  ttoe  con- 
struction, repair  or  rebuilding-  of  a  bridge),  which  highway  (or  bridge) 
la  located  as  follows:  (Give  location  of  bridge  or  highway)  and  also  have 

applied  for  authority  to  borrow  the  sum  of  dollars  upon  the 

credit  of  said  town,  and  to  Issue  the  obligations  of  said  town  there- 
for, and 

Whereas,  It  appears  thai  the  said  highways,  (or  bridges)  were  de- 
stroyed (or  damaged)  by  the  elements  to  such  an  extent  as  to  become 
unsafe  for  public  use,  and  that  the  estimated  coat  and  expense  of  such 
construction  (repair,  or  rebuilding)  exceeds  the  sum  of  $500,  and  that 
such  construction  (rebuilding  or  repair)  lg  necessary  and  proper,  and 
that  such  town  should  be  authorized  to  borrow  the  sum  of  ..—-.,»,*.. 
dollars  upon  the  credit  of  such  town  and  issue  its  bonds  therefor,  now 
therefore  be  it 

Resolved.    That  the  town  of  **.*-* «*«».<   in  the  County  of  *..,..,..,,., 

State  of  New  York,  be  and  is  hereby  authorized  to  construct  (rebuild 
or  repair)  the  said  highway  (or  bridge)  and  that  the  said  town  is 
hereby     authorized     and    empowered     to     issue     its-    bonds    upon     the 

credit  of  such  town   to  an  amount  not  to  exceed  the  sum  of 

dollars,  and  to  sell  or  cause  the  same  to  be  sold  at  not  less  than  their 
par  value  to  the  highest  bidder  at  a  rate  not  exceeding  five  per  cent 
per  annum  for  the  purpose  of  paying-  the  cost  and  expenses  of  the 
construction  (repair  or  rebuilding)  of  such  highway  (or  bridge):  and 

Resolved,  That  such  bonds  shall  be  signed  by  the  supervisor  and  the 
town  clerk  of  the  said  town  of  ,,.,...,...,,.,.,  and  that  the  supervisor 
of  such  town  shall  negotiate  such  bonds  according  to  law  and  as  above 
provided,  and  that  he  shall  apply  the  proceeds  of  the  sale  thereof  to 
tae  payment  of  the  cost  and  expense  of  such  construction,  (repair  or 
rebuilding),  That  the  said  supervisor  before  Issuing  or  negotiating  any 
of  said  bonds  shall  make  and  execute  to  the  town  clerk  of  such  town 
In  behalf  of  and  for  the  benefit  of  such  town/  a  good  and  sufficient 
bond  or  obligation  in  the  penal  sum  of  •■•»*«.,.*••*«..  dollars',  condi- 
tioned for  tne  faithful  performance  of  his  duties  In  issuing  such  bonds* 
and  the  lawful  application  of  the  funds  which  may  be  realized  by  the  sale 
thereof,  and  of  the  funds  that  may  be  raised  by  tax  or  otherwise  for  the 
payment  of  the  Fbonds  issued  In  pursuance  of  this  act,  and  the  interest 
thereon,  which  may  come  into  his  hands.  Such  bond  or  obligation  so 
made  by  the  eaid  supervisor,  shall  be  approved  by  the  town  board  of 
such  town  and  filed  in  the  office  of  the  town  clerk;  and  be  it  further 

Resolved,    That   such   bonds  shall   be  made  payable  at   the  •«••«•»,.« 

Bank  In  the  City  of   and    that    the    interest  on  such 

bonds  shall  be  payable  at  such  bank,  semi-annually  on  July  1st  and 
January  1st  of  each  year.  That  one  thousand  dollars  of  the  principal 
sum  of  such  bonds  shall  be  made  payable  on  the  first  day  of  January 
in  the  year  19,.,,,  and  lone  thousand  dollars  thereof  shall  be  made 
payable  on  the  first  day  of  January  of  each  and  every  year  thereafter 
up  to  and  including  the  first  day  of  January  in  the  year  19.,,,;  be  tt 
further 

Resolved,  That  before  any  of  the  bonds  authorized  by  this  act  shall 

he  leaved,   the  supervisor  of  the  town  of  . , . , , .,...,.,  shall  advertise 

for  sealed  proposals  for  the  amounts  or  part  thereof,  of  said  bonds  so 
authorized  to  be  issued,  but  In  amounts  not  less  than  five-  hundred  dol- 
lars each,  such  advertisement  to  be  published  for  two  consecutive 
weeks  prior  to  such  issue,  m  two  newspapers  published  In  the  State  of 
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New  York,  at  least  one  of  which  shall  be  published  in  the  county  of 
♦ ;  and  be  it  further 

Resolved*    That  the  form  of  such  bonds  shall  be  as  follows: 
No...............  S1.0M, 

Bond  of   the  town  of   County   of    ,.,  and 

Stat©  of  New  York,  for  constructing  (repairing  Or  rebuilding)  roads  aofl 
bridge*  in  said  town. 

Know  alt   men   by  these  presents,  that  the  town  of   .....,«....„ ...*.♦ 

county  of ..,  and  state  of  New  York,  is  held  and  flrmly 

hound  unto in  the  sum  of  one  thousand  dollar*  to 

be  paid  to  the  said »  his  or  their  certain  rep- 
resentatives, successors  or  siaslgne,  on  the  tet  day  of ,,  19...., 

for  wbich  payment  well  and  truly  to  be  m-ade  the  said  town  of  — ...... 

binds  Itself  firmly  by  these  prtsents. 

Dated  this   day  of  *. 19.... 

The  condition  of  this  obligation  is  such    that  if    the  above    bounden 

town  of  *...... .  .♦* ■  ahull  well  and  truly  pay  or  cause  to  be  paid  to 

the  above  named his  or  their  certain  represen- 
tatives, successors  or  assigns,  the  sum  of  one  thousand  dollars  and  an- 
nual interest  upon  all  sums  unpaid  thereon  to  be  paid  on  the  1st  day  of 

,.,..,....,  as   the  same  shall  occur,  at   the   rale  of  four  percent 

from  the  date  of  th©  last  pajrnent  thereof,  then  this  obligation  shall 
be  void;  otherwise  to  remain  in  full  force  and  virtue* 

AH  payments  of  principal  and  interest  to  be  made  at  the 

Bank  in  the  City  of — ,  State  of  New  York, 

This  bond  is  issued  in  pursuance  of  sections  14  and  69  of  the  County 
Law,  of  the  provisions  of  the  General  Municipal  Law,  and  a  resolution 
of  the  board  of  supervisors  of county,  passed   »•  -.- 

In  witness  whereof,  the  said  town  has  caused  these  presents  to  be 
ilrned  and  sealed  by  the  supervisor  and  town  clerk  of  said  town. 


Supervisor  of  town  of 


Town  Clerk  of  town  of  ...... 

(Town  Seal.) 

Th^re  shall  be  attached  to  each  of  said  bonds  the  proper  number  of  in- 
terest coupons  made  payable  in  accordance  with  this  act,  and  each  of 
such  Interest  coupons  shall  be  signed  by  the  said  supervisor  and  the  said 
town  clerk;  be  It  further 

Resolved,  That  the  board  of  supervisors  of  the  said  county  of 

shall  assess  and  levy  upon  the  taxable  property  of  the  said  town  of 

....,  a  sufficient  sum  to  pay  tne  principal  and  interest  of  said 

bonds  from  year  to  year  as  the  same  shall  mature,  and  the  supervisor  of 

said  town  of shall  report  the  amount  of  said  principal  and 

Interest  to  the  said  board  of  supervisors  as  required  by  law. 

Certificate  of  Chairman  and  Clerk  Of  Hoard* 

STATE  OP  NEW  YORK,  \  fls  . 
County  of | 

We,  the  undersigned,  chairman  and  clerk  of  the  board  of  supervisor* 

of  the  County  of  «.. for  the  year  19, .  * . ,  do  hereby  certify  that 

the  foregoing  is  a  true  copy  of  an  act  passed  by  the  state  board,  by  a 

two*(Mra.*  vote  of  al!  the  membfers  elected   thereto,  on  the   

day  of  .. .........  19. fM 

Signed,  (By  Chairman  and  Clerk  of  Board.) 

§  09a*  Authorise  towns  to  purchase  toll  roads  ct  toll  bridge*,— 
The  board  may  authorize  a  town  or  towns  to  purchase  for  public 
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5,  any  plank  road,  turnpike,  toll  road  or  toll  bridge  in  such 
town,  and  may  authorize  thy  company  owning  the  same,  to  sell 
the  same,  or  any  part  thereof,  or  the  franchise  thereof,  and  to 
authorize  such  town  or  towns  to  borrow  such  sums  of  money 
as  may  be  necessary  therefor  for  or  on  the  credit  of  such  towns, 
after  the  same  aha!]  have  been  directed  by  a  vote  of  a  majority 
of  the  electors  at  a  town  meeting,  or  special  town  meeting  as 
provided  in  section  sixty-nine,  [County  Law,  (L.  1892,  chap. 
68*5),  §  69a.  as  inserted  by  L.  1903,  chap,  469.] 

The  rights  and  franchises  of  plank  road,  turnpike  or  bridge 
companies  may  be  acquired  by  the  board  of  supervisors  in  behalf 
of  the  county,  and  county  bonds  may  be  issued  in  payment 
thereof.  The  bonds  so  issued  may  be  apportioned  by  the  board 
upon  the  towns,  cities  and  villages  in  which  such  plank  road, 
turnpike  or  bridge  la  located  in  such  proportions  as  the  board 
may  seem  just,  L,  1899,  chap.  594,  post.  The  above  section 
is  for  the  purpose  of  enabling  a  town  or  towns  to  purchase  any 
such  plank  road,  turnpke  or  toll  bridge, 

§  70.  The  raising  and  expenditure  of  moneys. — The  board 
shall,  from  time  to  time,  impose  upon  the  taxable  property  of 
such  towns  sufficient  tax  to  pay  such  obligations  as  they  shall 
become  due.  The  supervisor  and  town  clerk  shall  each  keep  a 
record,  showing  the  date  and  amount  of  the  obligations  issued, 
the  time  and  place  of  their  payment,  and  the  rate  of  interest 
thereon.  The  obligations  shall  be  delivered  to  the  supervisor 
of  the  town,  who  shall  dispose  of  the  same  for  not  less  than 
par,  and  pay  the  proceeds  thereof  to  the  commissioners  of  high- 
ways of  the  town,  or  to  such  other  officer  as  shall  be  designated 

:  he  board  of  supervisors,  to  be  used  by  them  for  the  purposes 
for  which  the  same  were  appropriated;  but  not  more  than  five 
hundred  dollars  of  such  proceeds  shall  be  expended  upon  any 
highway  or  bridge*  except  in  pursuance  of  a  contract  made  by 
a  contractor  with  the  commissioners  of  highways  of  the  town, 
or  other  officer  designated  by  the  board  of  supervisors,  and 
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approved  by  the  town  board*  no  member  of  which  shall  be  in* 
lerested  therein,  If  such  highway  or  bridge  shall  be  wholly  or 
partly  within  the  limits  of  an  incorporated  village,  the  consent 
of  a  majority  of  the  trustees  of  such  village  shall  be  necessary 
for  the  action  of  the  board  of  supervisors  as  herein  provided. 

Issue  of  bonds, — The  statute  docs  not  prescribe  the  term  for 
which  bonds  may  be  issued.  Long  term  bonds  are  permissible 
It  has  been  held  that  bonds  issued  to  run  for  thirty  years  with 
legal  interest,  and  payable  in  gold  are  valid.  Qhiglion* 
Marsh,  23  App,  Div,  61,  It  was  also  held  in  this  ease  that  the 
supervisors  may  direct  that  the  interest  on  the  bonds,  sold  at 
a  premium,  be  paid  out  of  the  proceeds  of  the  sale  until  the  tax 
provided  to  pay  the  same  can  be  collected. 

Conditions  imposed  by  board  of  supervisors, — In  legislating  for 
a  town  under  the  provisions  of  the  above  section  and  section 
09 ,  the  board  of  supervisors  may  impose  conditions  as  to  details 
for  the  interest  of  the  taxpayers,  not  specified  in  the  statute, 
such  as  safe-guards  to  the  letting  of  contracts,  and  provision  * 
that  the  work  shall  he  prosecuted  under  competent  supervi 
and  the  money  deposited  with  the*  county  treasurer  to  be  pal  J 
out  only  upon  the  certificate  of  the  engineer;  and  such  condi- 
tions, so  imposed,  are  binding  upon  the  commissioners  of  high* 
ways.     People  ex  rel.  Wakeley  v.  Mclntyre,  154  N.  Y.  628, 

§  71.  Streets  outside  of  city  limits.— When  any  territory  in  a 
county  containing  an  incorporated  city  of  one  hundred  thousand 
inhabitants,  excepting  the  towns  of  Flatbush  and  New  Lots  in 
the  county  of  Kings,  has  been  mapped  into  streets  and  avenue* 
pursuant  to  law,  the  board  of  supervisors  may  ant  In  »ri?v:i  the. 
» stahlishment  of  a  plan  for  the  grade  of  such  streets  and  ave- 
nues, laying  out,  opening,  grading,  constructing,  closing  and 
change  of  line  of  any  one  or  more  of  them,  and  provide  for 
asf^sinacnt  on  property  intended  to  be  benefited  lii  md 

fixing- assessment  districts  therefor,  and  for  the  levy,  collection 
and  payment  of*  4l)e*  amount   of   damages   sustained  ,a/ul 
charges  and  expense?  incurred,  or  which  may  be  nece^ 
incur  in  carrying  out  such  provision?,   but    stich    last    named 
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power  in  regard  to  laying  out,  opening,  grading,  constructing 
and  change  of  line,  of  such  streets  or  avenues  or  defraying  tne 
expenses  thereof,  shall  only  be  exercised  on  the  petition  of  the 
property  owners,  who  own  more  than  one-half  of  the  frontage 
on  any  such  street  or  avenue,  or  on  a  certificate  of  the  town 
board  and  commissioners  of  highways  of  the  town,  that  the  same 
i-,  in  their  judgment,  proper  and  ndQemrj  for  the  public  in- 
terest. If  the  streets  and  avenues,  in  respect  to  which  such 
action  is  proposed  to  be  taken,  shall  lie  in  two  or  more  towns, 
a  like  certificate  shall  be  required  of  the  town  board  and  com- 
missioners of  highways  of  each  town.  Before  making  such  cer* 
tihVarr,  such  town  board,  or  boards  and  commissioners  of  high- 
ways shall  give  ten  days*  notice  by  publication  in  one  of  the 
daily  papers  of  the  county,  and  by  conspicuously  posting  in  six 
public  places  in  each  of  such  towns,  of  the  time'  and  place;* 'at 
which  they  will  meet  to  consider  the  same,  at  which  meeting 
the  public,  and  all  persons  interested,  may  appearand  he  hetinT 
in  relation  thereto.  No  such  street  or  avenue  shall  be  laid  o 
opened  or  constructed,  upon  or  across  any  lands  acquired  by 
the  right  of  eminent  domain,  and  held  in  fee  for  depot  purpo 
by  any  railroad  corporation,  or  upon  or  across  any  lands  now 
held  by  a  corporation  formed  for  the  purpose  of  improving  the 
breed  of  horses,  without  the  consent  of  such  corporations.  No 
town  officer  shall  charge  anything  for  his  services  under  this 
section,  nor  shah1  any  charge  be  made  against  any  such  town 
or  the  property  therein,  for  the  expense  of  the  publication  of 
the  notice  herein  required. 

• 
The  above  section  was  derived  from  L.  1875,  chap.  482,  §  1, 
sub.  9f  This  subdivision  was  amended  by  L.  1892,  chap.  2Sft. 
The  amendatory  act  being  passed  at  the  same  session  of  the 
legislature  as  the  County  Law,  it  is  still  in  force,  notwithstand- 
ing therepea]  of  the- act  amended  thereby,  and  may  be  held  to 
supersede  the  abovi*  section  of  the  County  Law,  (see  Statu!- 
Const  ruction  Law,  §  31.) 
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We  hare,  therefore,  inserted  such  amendment  in  this  place: 
L.  1875,  ch.  4S2, — "An  act  to  confer  on  boards  of  auper\ 
further  powers  of  local  legislation  and  administration,  and  to 
regulate  the  compensation  of  supervisors/* 

Streets  and  avenues  in  territory  adjoining  city*  §  1,  subd.  9. 
—To  authorize  in  any  county  containing  an  incorporated  city 
of  one  hundred  thousand  inhabitants  or  upward,  when  any  terri- 
tory within  such  county  and  beyond  the  limits  of  such  city  has 
he  en  mapped  out  into  streets  and  avenues  in  pursuance  of  law; 
the  establishment  of  a  plan  for  the  grades  of  such  streets  and 
avenues:  the  alteration  of  such  plan  of  grade?,  or  of  any  plan 
thereof  which  shall  have  been  established  by  law;  the  laying 
out,  opening,  grading,  construction,  closing  and  change  of  line, 
or  of  the  width  of  any  or  more  of  such  ^r  i-eets  and  avenues,  or 
any  part  or  parts  thereof,  and  of  the  court-yards,  sidewalks  and 
roadways;  to  provide  for  the  estimation  and  award  of  the  dam- 
ages to  be  sustained,  and  for  the  assessment  on  property  in- 
tended *o  be  benefited  thereby,  and  fixing  assessment  districts 
therefor,  the  levying,  collection  and  payment  of  the  amount  of 
such  damages,  and  of  all  other  charges  and  expenses  to  l>e  in- 
curred, or  which  may  be  necessary  in  carrving  out  the  provi* 
sfcms  of  this  subdivision;  the  laying  down  of  new  or  additional 
streets  and  avenues  upon  the  established  map  or  plan  thereof, 
the  acceptance  by  town  officers  of  conveyances  of  land  for  public 
highwavs,  the  naming  and  changing  of  names  of  the  streets  and 
avenues  laid  down  on  said  map  or  plan,  and  the  numbering  and 
renumbering  of  houses  and  building  lots  fronting  on  said  street!* 
and  avenues;  but  such  last-named  powers  in  regard  to  the  altera- 
tion of  said  map  or  plan,  the  laying  down,  laving  out,  opening, 
grading,  construction,  closing  and  change  of  line  of  such  streets 
or  avenue?,  or  the  naming  or  numbering  as  aforesaid,  or  such 
provisions  for  defraying  the  expense  thereof,  shall  only  be 
exercised  on  the  petition  of  the  property  owners  who  own  more 
than  one-half  of  the  frontage  of  any  such  street  or  avenue,  or 
on  the  certificate  of  the  supervisor,  justices  of  the  peace,  and 
commissioners  of  highways  of  the  town,  or  two-thirds  of  such 
officers,  that  the  same  is  in  their  judgment  proper  and  necessary 
for  the  public  interest;  or  in  ease  the  said  streets  or  avenues 
in  respect  to  which  such  action  is  proposed  to  be  taken,  shall 
lie  in  two  or  more  towns,  on  a  like  certificate  of  such  town  offi- 
cers of  each  of  said  towns,  or  two-thirds  of  all  of  them;  pro- 
vided, however,  that  before  proceeding  to  make  any  such  certi- 
ficate, the  said  officers  or  such  number  of  them  as  aforesaid, 
shall  give  ten  days*  notice  t>j  publication  in  one  of  the  dailv 
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papers  of  said  county  and  by  porting  In  six  public  places  in  such 
town,  or  in  each  of  such  towns,  of  the  time  and  place  at  which 
they  will  meet  for  the  purpose  of  considering  the  same,  at 
which  meeting  the  public  and  all  persons  interested,  may  appear 
and  be  heard  in  relation  thereto;  and  provided  that  no  such 
st  reft  or  avenue  shall  be  laid  out,  opened  or  const  met  ed  upon 
or  across  any  lands  heretofore  acquired  by  the  right  of  eminent 
domain,  and  held  in  fee  for  depot  purposes  by  any  railroad  cor- 
poration, or  upon  or  across  any  lands  now  held  by  any  existing 
corporation  formed  for  the  purpose  of  improving  the  breed  of 
horses,  wit  Lout  the  consent  of  such  corporation.  The  provi- 
sions nf  this  section  shall  not  apply  to  the  town  of  Plat  bush  in 
the  county  of  Kings*  (Amended  by  L.  1881,  chap.  554,  and  L. 
1882,  chap,  28£>y 

Power  of  boards  of  supervisors  over  streets.'— Boards  of  super- 
vigors  under  the  above  section  are  vested  with  legislative  dis- 
cretion to  lay  out  and  construct  certain  streets  and  avenues,  and 
to  provide  by  limited  or  general  assessments  for  the  payment 
of  damages  awarded  for  property  taken  for  such  purpose, 
Control  over  the  whole  subject,  legislative  discretion  as  to  all 
incidents  and  details,  and  the  mode  of  accomplishing  the  pur- 
pose, is  in  the  broadest  and  most  general  way  conferred  upon 
the  supervisors.     Hubbard  v,  Sadler,  104  N.  Y.  223, 

§  72,  Surrey  and  records  of  highways. — The  board  may  au- 
thorize and  direct  the  commissioners  of  highways  of  any  town 
to  cause  a  survey  to  be  made,  at  the  expense  of  the  town,  of 
any  or  all  of  the  highways  therein,  and  to  make  or  complete  a 
systematic  record  thereof,  or  to  revise,  collate  and  rearrange 
existing  records  of  highways,  and  correct  and  verify  the  same 
by  new  surveys  and  to  establish  the  location  of  highways  by 
suitable  monuments.  Such  records  so  made,  or  revised,  cor- 
rected and  verified,  shall  be  deposited  with  the  town  clerk  of 
the  town,  and  shall  thereafter  be  the  lawful  records  of  the 
highway**  which  they  describe;  but  shall  not  affect  rights  pend- 
ing in  any  judicial  proceeding  commenced  before  the  deposit  of 
Mi^b  revised  records  with  the  town  clerk. 


Description  of  highways. — Highway  commissioners   are  re- 
quired to  cause  such  highways  as  shall  have  been  laid  out,  but 
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not  sufficiently  described,  and  such  as  shall  have  been  used  for 
twenty  years,  but  not  recorded,  to  be  ascertained,  described  and 
entered  of  record  in  the  town  clerk's  office.  Highway  Law, 
§  4,  sub  2,  ante,  p.  25. 

Surrey  of  highways  laid  out  by  commissioners. — Whenever 
commissioners  of  highways  shall  lay  out  any  highway,  either 
upon  application  to  them  or  otherwise,  they  shall  cause  a  survey 
thereof  to  be  made,  and  shall  incorporate  the  surrey  in  an  order 
to  be  signed  by  them,  and  to  be  filed  and  recorded  in  the  offirt1 
of  the  town  clerk,  who  shall  note  the  time  of  recording  the 
same.     Biwbway  Law,  §  81,  ante,  p.  155. 

Where  monuments  are  erected  establishing  the  location  of 
highways,  it  is  the  duty  of  overseers  of  highways  to  cause  them 
to  be  kept  up  and  renewed,  so  that  the  extent  of  the  highways 
mav  be  publicly  known.     Highway  Law,  §  20,  sub,  6,  ante,  p* 

n* 

§  73,  Regulation  of  toll  rates. — Such  boards  shall  have  power, 
by  a  vote  of  two-thirds  of  all  the  members  elected,  to  authorize 
en  alteration,  reduction  or  change  of  the  rates  of  toll  charge! 
or  received  by  any  turnpike,  plank  or  gravel  road,  or  other  toll 
road  within  such  county,  or  by  any  bridge  company  or  fern 
within  such  county,  or,  if  within  more  than  one  county,  then 
by  joint  action  with  the  supervisors  of  such  counties,  provided 
rach  alteration  shall  be  asked  for  by  the  directors,  trustees  or 
owners  of  such  road,  bridge  or  ferry;  but  that  no  increase  of 
toll  shall  be  so  authorized  unless  notice  of  intention  to  apply 
for  such  increase  shall  have  been  published  in  each  of  the  news- 
papers published  in  such  county,  once  in  each  week  for  si* 
successive  weeks  next  before  the  annual  election  of  supervisors 
in  such  county:  and  any  alteration  in  rates  of  toll  authorized 
by  any  board  of  supervisors  may  be  changed  or  modified  by 
any  subsequent  board,  on  their  own  motion,  by  a  like  vote  of 
two-third*  of  all  the  members  elected  to  such  board;  but  nothing 
herein  contained  ehall  affect  or  abridge  the  powers  of  any  eitv. 


Regulation  of  tollt, — The  toll  to  be  charged  by  a  turnpike  or 
plank  road  corporation  is  regulated  by  statute.     But  the  toll  to 
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charged  by  a  bridge  corporation  is  to  be  prescribed  by  the 
rd  of  supervisors  under  the  above  section.     See  Transpor- 
tation Corporations  Law,  §  130.     The  rates  of  ferriage  must  be 
ted  as  provided  in  Highway  Law>  §  174,  ante. 


I 


§  74.  Highways  in  counties  of  more  than  300,000  acres  of  un- 
improved land* — The  board  may  establish  separate  highway  dis- 
tricts in  counties  containing  more  than  three  hundred  thousand 
acres  of  unimproved  unoccupied  forest  lands,  for  the  purpose 
of  constructing  highways  through  such  lands;  such  highway  dis- 
tricts to  be  established  upon  the  application  of  the  owners  of 
more  than  one-half  of  the  non-resident  lands  therein*  Any  such 
highway  district  shall  consist  of  contiguous  tracts  or  parcels  of 
land,  and  may  include  parts  of  one  or  more  towns;  and  they 
may  be  changed,  altered  or  abolished  at  any  time  by  the  board. 
Suah  board  may  appoint  one  or  more  commissioners  to  lay  out 
and  construct  such  highways  in  any  such  district,  and  prescribe 
the  powers  and  duties,  and  direct  the  manner  in  which  highway 
:es  shall  be  assessed,  levied  and  collected  upon  the  lands 
ithin  the  district,  and  the  manner  of  expenditure  thereof. 
They  may  also  authorize  such  commissioners  to  borrow  money 
such  terms  as  they  may  deem  just,  but  not  exceeding  the 
amount  of  ten  years*  highway  taxes  upon  such  lands;  and  may, 
for  the  purpose  of  repaying  such  loan,  set  apart  and  appropriate 
the  highway  taxes  upon  such  lands,  for  a  period  not  exceeding 
ten  years  from  the  time  of  making  such  loan. 

§  75*  Appropriation  of  certain  non  resident  highway  taxes. — 
The  board  may,  upon  the  application  of  the  owners  represent- 
a  majority  in  value,  as  shall  be  ascertained  from  the  last 
nnual  assessment  roll  of  the  real  estate  lying  along  the  line  of 
iy  highway,  laid  out  through  un improved  lands,  in  cases  not 
rovided  for  in  the  last  preceding  section,  authorize  the  appro- 
priation of  the  non-resident  highway  tax  on  the  lands  lying 
along  such  line,  for  the  improvement  of  such  highways. 
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§  76.  Balance  of  state  appropriation!. — The  board  may  direct 
the  expenditure  of  any  non-resident  highway  or  bridge  tax,  set 
apart  by  an  act  of  the  legislature,  in  counties  wherein  such  non- 
resident lands  are  situated,  when  the  official  life  of  commissioD* 
ers  appointed  to  receive  and  expend  such  taxes  has  expired. 

|  77.  Alteration  of  state  roads, — The  Ward  may  authorize  fcbfi 
commissioners  of  highways  of  any  town  in  their  county  to  alter 
or  discontinue  any  road  or  highway  therein,  which  shall  hi 
been  laid  out  by  the  state  under  the  same  conditions  that  would 
govern  their  actions  in  relation  to  highways  that  have  been  laid 
out  by  local  authorities* 

|  78*  Further  powers. — The  board  may  make  such  other  local 
and  private  laws  and  regulations  concerning  highways,  alleys 
bridges  and  ferries  within  the  county,  and  the  assessment  and 
apportionment  of  highway  labor  or  taxes  therefor,  not  incon 
tent  with  law,  as  it  may  deem  necessary  and  proper,  when  the 
purposes  of  such  laws  and  regulations  can  not  b*  accomplished 
under  the  foregoing  provisions,  or  the  general  laws  of  the  .«tate. 

§  79,  Powers  as  to  tires  on  vehicles. — The  board  of  supervis- 
ors may  enact  local  and  private  laws  regulating  the  width  of 
tires  used  on  vehicles  built  to  carry  a  weight  of  fifteen  hundred 
pounds  or  upwards,  and  may  provide  penalties  for  the  violation 
thereof.  (Added  by  L.  1894,  chap.  644,  and  amended  by  L. 
1809,  chap.  155.) 

The  nse  of  wide  tires  on  highways  is  encouraged  by  allowing  a 
rebate  of  highway  tax  therefor,  see  Highway  Law>  §  74f  ante 
p.  146.  Where  boards  of  supervisors  under  the  above  section 
absolutely  prohibit  the  use  of  certain  wagons  unon  highways 
with  tires  of  a  certain  width,  the  owners  of  wagons  with  wide 
tires  are  not  entitled  to  such  rebate.  See  L.  1904,  chap,  324, 
amending  Highway  Law,  §  74. 

§  80.  Use  of  abandoned  turnpike,  plank  or  macadamized  roads. 
— Boards  of  supervisors  shall  have  power  to  provide  for  the  use 
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of  abandoned  turnpike,  plank  or  macadamized  roads  within  any 
town  as  public  highways;  but  jurisdiction  in  such  a  case  shall 
not  be  exercised  without  the  assent  of  two-thirds  of  all  the  mem- 
bers elcted  to  such  board,  to  be  determined  by  yeas  and  nays, 
which  shall  be  entered  on  its  minutes.  (Added  by  L.  1895, 
chap.  756.) 

Upon  the  dissolution  of  a  turnpike  or  plank  road  corporation, 
the  turnpike  or  plank  road  becomes  a  public  highway,  with  the 
same  effect  as  if  laid  out  by  the  commissioners  of  highways  of 
the  town,  and  is  subject  to  the  laws  relating  to  highways,  and 
the  erection,  repairing  and  preservation  of  bridges  thereon. 
Transportation  Corporations  Law,  §  148  post.  The  above  sec- 
tion authorizes  boards  of  supervisors  to  assume  control  of  such 
abandoned  turnpike  and  plankroads.  Such  roads  then  become 
county  roads,  and  subject  to  the  provisions  of  law  relating 
thereto. 

The  property  of  persons  and  corporations  owning  toll  roads 
may  be  acquired  by  boards  of  supervisors  as  provided  by  L. 
1899,  chap,  594,  post. 


CHAPTER  IV. 
STATE  ROADS. 

1.  HJgfcic-Armfttnttig  Act.     <L.  1898,  chap.  US.) 
t  Riffht  of  way.    <L+  1901,  chap.  240.) 

1.  Higbie-Armstrong  Act, 

L   1898.  ch.  115.— An  Act  to  Provide  for  the  Improvement  of  the 
Public  Highways. 

§  L  Resolution  of  needed  improvements. — The  board  of  **■ 
pcrvisors  in  any  county  of  the  state  may,  and  upon  presentation 
of  a  petition  as  provided  in  section  two  hereof,  must  pass  a  reso- 
In  hi  hi  that  public  interest  demands  the  improvement  of  auy 
public  highway,  or  section  thereof  situate  within  such  county, 
and  described  in  such  resolution,  but  such  description  shall  not 
include  any  portion  of  a  highway  within  the  boundaries  of  any 
city  or  incorporated  village,  and  within  ten  days  after  the  par- 
age of  such  a  resolution  shall  transmit  a  certified  copy  thereof 
to  the  state  engineer  and  surveyor. 

g  2.  Petition  of  land  owners. — The  owners  of  a  major 
the  lineal  feet  fronting  on  any  such  public  highway  or  section 
thereof  in  any  county  of  the  state  may  present  to  the  board  of 
superviaoTB  of  such  county  a  petition  setting  forth  that  the  peti- 
tioners are  such  owners  and  that,  they  desire  that  such  high* 
way  or  section  thereof  be  improved  under  the  provisions  of 
act. 
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§  3,  Investigation  and  approval  by  state  engineer. — Such  state 
engineer  upon  receipt  of  such  resolution  shall  investigate  and 
determine  whether  the  highway  or  section  thereof  sought  to  be 
improved  is  of  sufficient  public  importance  to  come  within  the 
purposes  of  this  act,  taking  into  account  the  use,  location  and 
value  of  such  highway  or  section  thereof  for  the  purposes  of 
common  traffic  and  travel,  and  after  such  investigation 
certify  his  approval  or  disapproval  of  such  resolution-  If  he 
shall  disapprove  such  resolution,  he  shall  certify  his  reason 
therefor  to  such  board  of  supervisors. 
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§  4*  Maps;  width  of  road.— If  he  shall  approve  such  reoolu* 
tion,  such  state  engineer  shall  cause  the  highway  or  section 
thereof  therein  described  to  be  mapped  out  both  in  outline  and 
profile*  He  shall  indicate  how  much  of  such  highway  or  section 
thereof  may  be  improved  by  deviation  from  the  existing  lines 
whenever  it  shall  be  deemed  of  advantage  to  obtain  a  shorter  or 
more  direct  road  without  lessening  its  usefulness  or  wherever 
such  deviation  is  of  advantage  by  reason,  of  lessened  gradients. 
He  shall  also  cause  plans  and  specifications  of  such  highway  or 
section  thereof  to  be  thus  improved  to  be  made  for  telford, 
macadam  or  gravel  roadway  or  other  suitable  construction,  tak- 
ing into  consideration  climate,  soil  and  materials  to  be  had  in 
the  vicinity  thereof  and  the  extent  and  nature  of  the  traffic 
likely  to  be  upon  such  highway,  specif  vino  in  his  judgment  the 
kind  of  mad  a  wise  economy  demands,  The  improved  or  per- 
manent roadway  of  all  highways  so  improved  shall  not  be  less 
than  eight  feet  nor  more  than  sixteen  feet  in  width  unless  for 
special  reason!  to  be  stated  by  such  state  engineer  it  is  required 
that  it  shall  be  of  greater  width.  He  shall  if  requested  by  the 
resolution  include  provision  for  steel  plate  or  other  flat  rail  con- 
struction in  double  track. 

§  Tk  Estimate  of  cost. — Upon  the  completion  of  such  maps, 
plans  and  specifications  such  state  engineer  shall  cause  an  esti* 
mate  to  be  made  of  the  cost  of  construction  of  the  same  and 
transmit  the  same  to  the  board  of  supervisors  from  which  such 
resolution  proceeded,  together  with  a  certified  copy  of  such 
maps,  plans  and  specifications,  and  of  his  certificate  of  the  ap- 
proval of  the  highway  oraection  thereof  so  designated  as  afore- 
said* 

§  8,  Resolution  by  supervisors  to  construct — After  the  n 
thereof  upon  a  majority  vote  of  such  board  of  supervisors,  it  may 
adopt  a  resolution  that  such  highway  or  Motion  thereof  so  ap- 
proved shall  be  constructed  under  the  provisions  of  this  act,  or 
of  any  existing  act,  and  thereupon  shall  transmit  a  certified  copy 
of  such  resolution  to  such  state  engineer,  who  is  hereby  au- 
thorized, empowered  and  dirpcted  to  proceed  with  the  con- 
struction of  said  highway  in    the  order   provided  by    section 
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eleven.  When  a  board  of  supervisors  has  once  adopted  the 
resolution  approving  the  plans  and  specifications  of  the  state 
engineer  and  directing  the  raising  of  money  for  the  cmintV? 
share  of  the  expense,  no  resolution  thereafter  adopted  by  hih-Ii 
board  shall  hare  the  effect  of  rescinding  ur  aim  tiling  such  prior 
resolution,  Tbie  action  shall  apply  in  all  respects  to  any 
county  which  may  hereafter  by  a  resolution  of  its  board  of 
supervisors  rescind  or  attempt  to  rescind  a  resolution  approving 
the  plans  and  specifications  of  the  state  engineer  for  the  con- 
struction of  a  highway  under  the  provisions  of  this  act.  In 
the  case  of  any  highway  which  divides  two  or  more  counties, 
such  resolution  must  be  separately  adopted  by  each  county 
within  which  a  portion  of  such  highway  lies;  and  the  date  of  the 
receipt  by  the  state  engineer  of  a  certified  copy  of  the  resolu- 
tion passed  by  the  board  of  supervisors  last  approving  such 
plans,  shall  determine  it*  place  upon  the  list  of  roads  to  be  taken 
up  for  construction  as  provided  by  section  eleven  of  this  act, 
(Amended  by  L.  1904,  chap.  612,) 

§  7,  Acquiiition  of  right  of  way.— In  case  the  boundaries  of 
such  proposed  highway  shall  devote  from  the  existing  highway f 
the  board  of  supervisors  must  make  provision  for  securing  the 
requisite  right  of  way  prior  to  the  actual  commencement  of  the 
work  of  improvement. 

§  &  Contract,  award,  etc.— Upon  receipt  of  the  certified  copy 
of  the  resolution,  provided  in  section  six,  such  state  engineer 
shall  advertise  for  bids  for  two  successive  weeks  in  a  newspaper 
published  at  the  county  seat  of  stich  county,  and  in  such  other 
newspaper  as  shall  be  deemed  of  advantage  for  the  construction 
of  such  highway  or  section  thereof,  according  to  such  plans  and 
specifications,  and  award  such  contract  to  the  lowest  responsible 
bidder,  except  that  no  contract  shall  be  awarded  at  a  greater 
sum  than  the  estimate  provided  in  section  five.  A  board  of 
supervisors  of  a  county,  or  n  town  board  of  a  town  in  which  any 
portion  of  ^iich  highway  lies  may  offer  bids  and  be  awarded  such 
contract*?  for  and  on  behalf  of  their  respective  counties  and 
town*.  But  if  no  bid  otherwise  acceptable  to  be  made  within 
such  estimate  such  state  enirineer  may  amend  hia  estimate,  eer- 
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*fy  the  same  to  the  board  of  supervisors,  and  upon  the  adoption 

y  it  of  a  resolution  as  provided  in  section  six  based  on  such 

mended  est i mate,  proceed  anew  to  obtain  bids  and  award  the 

on  tract  as  berein  provided*     Such  engineer  may  reject  any  or 

1  bids,  and  before  entering  into  an}*  contract  for  such  con- 

t ruction,  he  shall  require  a  bond  with  sufficient  sureties,  eondi- 

toned  that  if  the  proposal  shall  be  accepted  the  party  thereto 

ill  perform  the  work  upon  the  terms  proposed  and  within  the 

me  prescribed  and  in  accordance  with  the  plans  and  specifica- 

on? ;  and  as  a  bond  of  indemnity  against  any  direct,  or  indirect 

atnages  that  shall  be  suffered  or  claimed  during  the  construe- 

ion  of  such  read  and  until  the  same  is  accepted.     The  people 

'  the  state  of  Xew  York  shall  in  no  case  be  liable  for  any  dam* 

igee  suffered.  Partial  payments  may  be  provided  for  in  the  con- 

ractj  and  paid  in  the  manner  herein  provided  when  certified  to 

Jf  such  state  engineer  to  an  amount  not  to  exceed  ninety  per 

entum  of  the  value  of  the  work  done;  ten  per  centum  of  the 

ontract  price  shall  be  retained  until  the  entire  work  has  been 

eeeptcd.     (Amended  by  L  1903,  chap.  4,  and  L.  1904,  chaps* 

1  and  COS.) 

§  9.  Cost  of  construction, — One  half  of  the  expense  of   the 

onst  ruction  thereof  shall  be  paid  by  the  state  treasurer  upon 

ic  warrant  of  the  comptroller,  issued  upon  the  requisition  of 

uch  engineer,  out  of  any  specific  appropriations  made  to  carry 

>ut  the  provisions  of  this  act.       And  one-half  of  the  expense 

hereof  shall  be  a  county  charge  in  the  first  instance,  and  the 

ame  shall  be  paid  by  the  county  treasurer  of  the  county  in 

hieh  such  highway  r»r  section  thereof  is,  upon  the  requisition 

f  such  engineer,  but  the  amount  so  paid  shall  be  apportioned 

y  the  board  of  supervisors,  so  that  if  the  same  has  been  built 

n  a  resolution  of  paid  board  without  petition,  thirty-five  per 

n turn  of  the  cost  of  construction  shall  be  a  general  county 

arge;  and  fifteen  percentum  &hall  be  a  charge  upon  the  town  in 

hieh  the  improved  highway  or  section  thereof  is  located,  and  if 

e  same  has  been  built  upon  a  resolution  of  said  board  after 

petition  as  provided  in  section  two,  thirty-five  per  centum 

shall  be  a  general  county  charge  and  fifteen  per  centum  shall 

>e  assessed  upon  and  paid  by  the  owners  of  the  lands  benefited 
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in  the  proportion  of  the  benefits  accruing  to  said  owners  as  de* 
termincd  by  the  town  assessors  in  the  next  section  hereof* 

§  10.  Duty  of  assessors, — The  town  assessors  of  any  town  in 
which  any  highway  or  section  thereof  has  been  improved  or 
constructed  pursuant  to  petition  as  provided  in  section  two  of 
this  act.  shall  have  power  and  it  shall  be  their  duty  upon  rece 
mg  notice  from  the  board  of  supervisors  of  the  county  in  which 
said  town  is  located,  of  the  cost  of  construction  or  improvement 
of  such  highway  or  section  thereof  in  such  town,  to  assess  an 
amount  equal  to  fifteen  per  centum  of  said  total  cost  upon  the 
lands  fronting  or  abutting  on  such  highway  or  section  thereof. 
Such  assessment  shall  be  apportioned  according  to  the  benefits 
accruing  to  the  owners  of  the  lands  so  located,  according  to  the 
best  judgment  of  said  assessors,  upon  at  least  ten  days*  notice 
of  the  time  and  place  of  such  apportionment  to  the  persons  af* 
fected  thereby,  and  after  such  persons  have  had  an  opportunity 
to  be  heard;  and  the  assessments  so  made  when  duly  attested  by 
the  oaths  of  such  assessors  shall  be  collected  in  the  same  man- 
ner as  the  general  taxes  of  such  town  are  collected.  {Amended 
by  L.  1890,  chap.  92.) 

§  11.  Order  of  construction.— The  construction  and  improve- 
ment of  highways  and  sections  thereof,  under  the  provisions 
of  this  act,  shall  be  taken  up  and  carried  forward  is 
the  order  in  which  they  are  finally  designated,  as  de- 
termined by  the  date  of  the  receipt  in  each  case  of 
the  certified  copy  of  the  resolution  provided  in  section  Fix  by 
such  engineer  as  herinbefore  provided.  But  no  highway  shall 
be  placed  upon  the  list  of  highways  to  be  constructed  nor  re- 
ceive a  consecutive  number  on  such  list  unless  the  resolution 
provided  by  section  six  shall  also  appropriate  and  make  immedi- 
ately available  for  the  state  engineer  for  the  construction  of 
such  highway,  as  provided  by  section  nine,  the  county*s  half  of 
the  cost  of  the  improvement  of  such  highway,  (Amended  by 
L  1904,  eh.  299.) 

§  11 -a.  Eight  to  eloie  highway  during  oonatmotion. — Wh*u 
ever  a  contract  has  been  let  for  the  construction  of  any  stich 
highway  in  accordance  with  the  provieionfe  of  this  act,  the  con- 
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rtors  may  and  are  hereby  authorized  to,  whenever  the  engi- 
r  in  charge  of  the  work  on  behalf  of  the  state  engineer  and 
reyor  shall  certify  of  the  necessity  thereof  in  writing,  close 

such  highway  or  section  thereof  to  the  public  by  putting  up 
ifficient  obstruction  and  notice  to  the  effect  that  such  high- 
r  is  so  closed.  When  such  highway  shall  have  been  so  closed 
he  public  any  person  disregarding  such  obstruction  and  driv- 
,  riding  or  walking  over  any  portion  of  such  highway  so  in- 
jed  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  sub- 
i  to  the  punishment  imposed  by  law  for  the  punishment  of 
demeanors*  Nothing  herein  contained,  however,  shall  re- 
e  the  contractors  of  the  burden  of  keeping  highways  under 
stmction  at  all  times  open  to  the  public  until  the  engineer  in 
rge  of  the  work  under  the  state  engineer  and  surveyor  shall 
e  certified  to  the  necessity  for  closing  such  highway  and  shall 
e  filed  such  certificate  in  the  office  of  the  town  clerk  of  the 
n  or  towns  within  which  such  highway  or  section  thereof  is 
ate<L     (Added  by  I.  1904,  chap.  298,) 

12.  Acceptance  on  completion;  maintenance. — Upon  the 
ipletion  of  such  highways,  or  sections  thereof,  so  constructed 
mch  engineer,  and  his  acceptance  of  the  same,  and  after  pay- 
it  has  been  made  as  herein  provided,  such  engineer  shall  in- 
n  the  board  of  supervisors*  of  such  county  that  the  highways 
sections  thereof  designated  have  been  constructed  as  herein 
rided;  and  he  may  serve  notice  on  said  board  to  accept  such 
bway  thus  constructed,  which  notice  shall  be  filed  in  the 
re  of  the  clerk  of  said  county;  and  twenty  days  after  the 
^ice  and  filing  of  said  notice,  such  highway  or  section  there- 
hall  lie  deemed  accepted  by  said  board  of  supervisors  of  such 
nty;  and  thereafter  they  shall  maintain  the  same  as  a  coun- 
uad,  and  may  apportion  the  expense  thereof  upon  the  town 
towns  which  such  board  deems  benefited  thereby;  and  the 
imi^sioners  of  highways  of  the  town  or  towns,  respectively, 
Tein  such  improved  highways  lie  shall  care  for  and  keep 
same  in  repair,  under  the  direction  and  supervision  of  the 
e  engineer  and  surveyor  and  such  rules  and  regulations  as 
may  prescribe.  In  case  any  highway  which  has  been  im- 
red  under  this  act  shall,  during  the  twenty  day  period  here- 
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inbefore  mentioned,  become  damaged  by  reason  of  the  elements 
or  other  unforscen  or  unavoidable  circumstances,  the  state  en- 
gineer is  hereby  authorized  to  do  the  necessary  work  to  place 
the  road  in  proper  condition,  the  expense  thereof  to  be  divided 
between  the  state  and  the  county  as  provided  by  section  nine. 
And  if  no  moneys  are  available  at  the  time  of  the  work  for  the 
county's  share  of  such  expense,  the  entire  amount  thereof  shtll 
be  paid  by  the  state  treasurer  and  one-half  thereof  shall  lw 
charged  by  the  comptroller  against  the  county  in  which  sacfc 
road  shall  be  located  and  be  included  by  the  board  of  supervisors 
of  such  county  in  the  next  annual  tax  levy  and  assessed  and  paid 
as  provided  by  sections  nine  and  ten.  If  any  board  of  super 
ors  or  any  commissioners  of  highways  shall  fail  or  neglect  to 
properly  perform  the  duties  in  regard  to  maintenance  and  re- 
pair which  are  imposed  by  this  section  within  such  time  as  may 
be  prescribe  by  such  engineer  for  the  performance  thereof, 
such  engineer  may  cause  the  same  to  be  performed  and  the  ex- 
pense thereof  to  be  paid  by  the  state  treasurer  out  of  any  funds 
in  his  possession  not  otherwise  appropriated,  upon  whom  such 
engineer  shall  make  draft  therefor,  and  the  amount  thereof 
shall  be  charged  by  the  comptroller  against  the  county  in 
which  such  improved  highways  shall  be  located,  and  be  included 
by  the  board  of  supervisors  of  such  county  in  its  neact  aunuil 
tax  levy  as  a  county  charge,  unless  the  same  be  apportioned  is 
above  provided,  in  which  case  it  shall  be  included  in  the  tax  so 
levied  upon  the  town  or  towns  to  which  it  shall  be  apportioned. 
(Amended  by  L  1902,  chap.  53,  and  L,  1904,  chap.  426.) 

§  12a.  Bight  to  enter  upon  private  lands  to  construct  aai 
maintain  ditches. — Whenever  during  the  construction  of  anj 
such  highway,  or  after  its  completion,  it  may  become  necessary 
for  the  proper  construction  or  maintenance  thereof  to  open  or 
maintain  ditches  or  drains  for  the  purpose  of  properly  draining 
such  highway,  the  highway  commissioner  of  the  town  within 
which  such  highway  or  section  thereof  is  situated  shall  hire 
the  right  to  enter  upon  any  lands  adjacent  thereto  and  to  open 
:m\  existing  ditch  or  drain  or  dig  a  new  ditch  or  drain  for  the 
free  parage  of  water  for  the  purpose  of  draining  such  hi^b- 
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way.  Said  highway  commissioner  shall  also  be  empowered  to 
agree  with  the  owner  of  any  such  lands  upon  the  amount  of 
damages,  if  any,  sustained  by  bim  in  consequence  of  such  entry 
upon  his  lands  and  performance  of  the  work  hereby  authorized, 
and  the  amount  of  damages  so  agreed  upon  shall  be  a  town 
charge  and  shall  be  audited  and  paid  the  same  as  other  town 
charges*  If  the  commissioner  or  commissioners  of  highways 
are  unable  to  agree  with  such  owner  upon  the  amount  of  dam- 
ages thus  sustained,  the  amount  thereof  shall  be  ascertained  and 
determined  and  paid  in  the  same  manner  as  damages  are  so  as- 
certained, determined  and  paid  where  new  highways  aro  laid  out 
and  opened  and  the  commissioners  and  land  owners  are  unable 
to  agree  urjrra  the  amount  thereof*  If,  however,  the  highway 
commissioner  fails  to  properly  drain  or  ditch  any  such  highway 
or  to  exercise  any  of  the  powers  herein  conferred  upon  him,  then 
the  state  engineer  and  surveyor  may,  upon  giving  to  said  high- 
way commissioner  or  commissioners  at  least  ten  days'  notice  of 
his  intention  so  to  do,  begin  any  proceeding  hereby  authorized 
to  be  begun  by  such  highway  commissioner,  and  is  hereby  vested 
with  full  powers  to  do  all  that  the  commissioner  of  highways 
might  have  done  under  this  section,  after  the  time  named  in  the 
notice  above  prescribed  shall  have  elapsed.  (Added  by  L.  1904, 
chap.  29?,) 

§  13.  Highway  taxes* — All  persons  owning  property  abutting 
on  such  road  so  improved,  or  residing  thereon,  shall  thereafter 

ty  all  highway  taxes  assessed  against  them  in  money,  and  in 
e  manner  now  provided  by  law. 
§  14.  Connecting  highways  or  sections. — Whenever  any  conn- 
has  had  aid  in  building  any  such  highway,  and  it  seems  ad- 
Iantageous  to  such  state  engineer  that  a  section  or  sections  of 
ighway,  not  exceeding  one  mile  in  length,  should  be  con- 
ducted under  this  act  to  connect  these  roads  together,  and 
rould  be  of  great  public  utility  and  general  convenience,  he 
lay  serve  notice  on  the  board  of  supervisors  of  such  county, 
and  shall  file  one  in  the  county  clerk's  office,  designating  the 
highways  already  constructed  and  the  existing  termini,  and  the 
section  or  sections,  in  his  opinion,  necessary  to  be  constructed 
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and  his  reasons  therefor,  And  it  shall  be  the  duty  of  the  b 
of  supervisors  to  provide  for  the  construction  of  such  connect- 
ing highway  or  section  thereof,  within  one  year  after  the  serv- 
ice and  filing  of  such  notice  under  this  act. 

§  15,  Powers  and  duties  of  state  engineer. — tn  addition  to  hu 
other  powers  and  duties,  the  state  engineer  and  surveyor  shall 
compile  statistics  relative  to  the  public  highways  throughout 
the  state,  and  shall  collect  all  information  in  regard  thereto 
deemed  expedient*  He  shall  investigate  and  determine  upon 
various  methods  of  road  construction  adapted  to  different 
sections  of  the  state,  and  as  to  the  best  methods  of  construction 
and  maintenance  of  roads  and  bridges,  and  such  other  informa- 
tion relating  thereto  as  he  shall  deem  appropriate.  He  may  be 
consulted  at  all  reasonable  limes  by  county,  city,  town  or  village 
officers  having  care  and  authority  over  highways  and  bridge 
and  shall  advise  such  officers  relative  to  the  construction,  repair, 
alteration,  or  maintenance  of  the  same;  and  shall  furnish  sneli 
other  information  and  advice  as  may  be  requested  by  [» 
interested  in  the  construction  and  maintenance  of  public  high 
ways,  and  shall,  at  all  times,  lend  his  aid  in  promoting  highway 
improvement  throughout  the  state.  He  shall  hold  in  each  year 
at  lca^t  one  public  meeting  in  each  county,  and  shall  cause  (fare 
notice  of  such  meeting  to  be  given.  He  shall  cooperate  witli 
all  highway  officers  and  shall  assist  county  and  town  authorities 
and  when  requested  by  them,  furnish  them  with  plans  and 
directions  for  the  improvement  of  the  public  highways  and 
bridges. 

§  10.  Annual  report. — He  shall  report  annually  to  the  lep> 
lature  concerning  all  the  work  performed  by  him,  together  witb 
such  recommendations  upon  the  subject  of  highway  construction 
and  maintenance  as  to  him  shall  seem  appropriate. 

§  17*  Information  to  be  furnished  state  engineer. — The  com- 
missioners of  highway!  and  town  board  of  any  town,  and  tli# 
board  of  supervisors  of  any  county,  and  all  other  officers  who 
now  have  or  may  hereafter  have  by  law  the  eare  and  Gupcr- 
vision  of  the  public  highways  and  bridges  shall,  from  tirm*  III 
time,  upon  his  written  request,  furnish  him  with  all  available 
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information  in  connection  with  the  building  and  maintenace  of 
the  public  highways  and  bridges  in  their  respective  localities. 

§  18.  Act  not  affected,— The  operation  of  this  act  shall  not 
be  affected  by  any  special  act,  but  the  highways  may  be  im- 
proved under  this  act  or  snch  special  act  wherever  the  same 
may  now  exist. 

§  19.  Street  surface  railroad*. — No  street  surface  railroad 
shall  be  constructed  upon  a  portion  of  a  highway,  which  portion 
has  been  or  may  be  hereafter  improved  under  the  provisions 
of  this  act  and  the  acts  amendatory  thereof  and  supplemental 
thereto,  except  upon  the  consent  of,  and  under  such  conditions 
and  regulations  as  may  be  prescribed  by  the  state  engineer  and 
surveyor.     (Added  by  L.  1902,  chap.  S79.) 


2.  Bight  of  way. 

L,  1901,  ch.  240 — An  Act  supplementary  to  chapter  one  hundred 
and  fifteen  of  the  laws  of  eighteen  hundred  and  ninety-eight, 
entitled  **An  act  to  provide  for  the  improvement  of  public  high- 
ways," relative  to  securing  the  requisite  right  of  way  by  the 
boards  of  supervisors  of  counties  in  which  public  highways  are 
improved  pursuant  to  said  chapter. 

|  L  Board  of  supervisors  to  procure  right  of  way  for  improved 
roads. — In  any  county  of  the  state  in  which  a  public  highway  is 
Improved  pursuant  to  the  provisions  of  chapter  one  hundred 
*nd  fifteen  of  the  laws*  of  eighteen  hundred  and  ninety-eight, 
entitled  "An  act  to  provide  for  the  improvement  of  public  high- 
ways" and  the  acts  amendatory  thereof,  the  boards  of  super 
visors  of  said  counties  may  make  provisions  for  obtaining  the 
right  of  way  required  as  hereinafter  provided. 

|  2.  Purchase  of  land. — The  board  of  supervisors  of  any  coun- 
ty in  which  land  is  required  to  be  taken  for  the  improvement 
of  highways  under  chapter  one  hundred  and  fifteen  of  the  law- 
of  eighteen  hundred  and  ninety-eight,  and  the  acts  amendatory 
thereof ,  or  supplemental  thereto*  where  the  boundaries  of  any 
proposed  highway  shall  deviate  from  any  existing  highway,  or 
where  land  is  required  for  the  purpose  of  obtaining  gravel* 
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stone,  or  other  materials,  for  the  construction  or  maintenance 
of  such  highways  or  required  for  spoil  banks,  may  acquire  such 
land  together  with  the  right  of  way  to  any  bed,  pit,  quarry, 
spoil  bank  or  other  place  in  which  the  same  is  located,  by  pur- 
chase,  provided  that  the  price  paid  for  such  laud  or  right  of 
way  required  shall  cot  in  any  one  ease  to  any  one  claimant  ex- 
ceed two  hundred  dollars,  except  with  the  written  approval  of 
the  county  judge  and  county  treasurer,  in  which  case  it  shall 
not  exceed  one  thousand  dollars;  and  the  said  board  of  super- 
visors may,  by  resolution,  passed  for  that  purpose,  authorize  its 
chairman,  or  a  member,  or  a  committee  therefrom  to  make  pur- 
chases as  provided  in  this  section;  and  said  board  may  pas* 
resolutions  providing  for  the  payment  of  land  purchased  as  pro- 
vided for  in  this  section,  the  same  to  be  a  county  charge  in  the 
first  instance  and  to  be  paid  in  the  manner  hereinafter  specified 
for  the  payment  of  awards  in  cases  where  condemnation  pro- 
ceedings are  required.     (Amended  by  L,  1002,  chap.  510.) 

§  3.  Appointment  of  commissioners  qf  appraisal. — In  case  the 
board  of  supervisors  may  not  be  able  to  acquire  the  land  by 
purchase  as  provided  for  in  the  last  section,  the  board  of  super- 
visors may  present  to  the  county  court  of  the  county  or  to  the 
supreme  court,  at  a  special  term  thereof,  to  be  held  in  the 
judicial  department  in  which  said  county  is  located,  a  petition 
for  the  appointment  of  three  commissioners  of  appraisal  to  as- 
certain and  determine  the  compensation  to  be  made  to  the 
owners  and  all  other  persons  in  any  manner  interested  in  any 
and  all  real  estate  over  which  such  right  of  way  is  required. 
Such  petition  shall  describe  the  land  to  be  acquired,  a  reference 
to  the  map  upon  which  the  same  is  shown  and  shall  have  an- 
nexed thereto  said  map  or  diagram  showing  the  land  to  be  ac- 
quired. Such  petition  shall  be  signed  in  the  name  of  the  hoard 
of  supervisors  by  the  chairman  thereof  or  by  any  member  there- 
of designated  for  that  purpose  by  resolution,  and  shall  be  veri 
fied  by  the  said  chairman  or  by  any  member  thereof  designated 
by  resolution  as  aforesaid.  Notice  of  presentation  of  such  peti* 
tion  to  such  court  ?ball  he  given  by  the  petitioner  by  publishing 
such  notice  in  two  newspapers  published  in  such  eounty,  ones 
in  each  week  for  two  weeks  successively  preceding  the  day  of 
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such  presentation,  and  also  by  posting  a  copy  of  said  notice  in 
not  less  than  three  public  places  in  each  town  in  which  property 
to  be  acquired  is  located,  at  least  eight  days  preceding  the  day 
of  such  presentation. 

§  4,  Court  may  appoint  three  commissioners. — Upon  such  pre- 
sentation, such  court  shaU,  after  hearing  any  person  interested 
or  claiming  to  be  interested  in  any  land  to  be  acquired  in  such 
proceeding  who  may  appear,  appoint  three  disinterested  per- 
sons as  commissioners*  And  in  case  any  of  such  commissioners 
shall  at  any  time  decline  to  eervej  or  die,  or  for  any  cause 
become  disqualified  or  disabled  from  serving  as  such,  the  said 
court,  at  a  similar  special  term,  may  upon  similar  notice,  ap- 
plication and  hearing,  and  upon  such  notice  to  the  land  owners 
as  the  court  may  prescribe,  appoint  another  or  other  person, 
similarly  qualified  to  fill  the  vacancy  or  vacancies  and  to  act  in 
their  place  and  stead. 

|  5,  Powers  and  duties  of  commissioners.— The  said  commis- 
sioners shall  take  the  oath  of  office  prescribed  by  the  constitu- 
tion of  this  state,  which  oath  shall  be  filed  in  the  office  of  the 
county  clerk  of  such  county.  The  commissioners  shall  with  all 
reasonable  diligence  proceed  to  examine  such  highways  and 
lands  to  be  acquired  and  may  enter  upon  such  lands  for  such 
purpose.  Said  commissioners  shall  cause  a  notice  to  be  pub- 
lished in  two  such  newspapers  as  aforesaid,  once  each  week  for 
two  weeks  successively  next  preceding  the  day  of  meeting  men- 
tioned in  such  notice,  that  at  a  stated  time  and  place  within  said 
county  they  will  meet  for  the  purpose  of  hearing  any  and  all 
parties  interested  or  claiming  to  be  interested  in  the  damages 
to  be  awarded  for  the  lands  to  be  taken  for  such  highways: 
Said  notice  shall  also  state  the  fact  that  a  map  or  maps  showing 
the  land  to  be  acquired  has  been  filed  in  the  county  clerk's  office. 
At  the  time  and  place  of  said  meeting  and  at  any  adjournment 
thereof  which  said  commissioners  may  publicly  make,  they  shall 
hear  the  proofs  and  allegations  of  any  and  all  parties  interested 
or  claiming  to  be  interested  in  the  amount  of  said  damages. 
Said  commissioners  may  adjourn  the  proceedings  before  them 
from  time  to  time,  issue  subpoenas  or  administer  oaths  in  such 
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proceedings;  and  they  shall  keep  minutes  of  their  proceedings, 
and  shall  reduce  to  writing  all  oral  evidence  given  before  them. 
The  said  commissioners  shall  thereafter  make  and  sign  a  report 
in  writing,  in  which  they  shall  assess,  allow  and  state  the  amount 
of  damages  to  be  sustained  by  the  owners  of  the  several  lots, 
pieces  or  parcels  of  land  to  be  taken  for  the  purposes  aforesaid. 
Such  report  shall  contain  the  name  or  names  of  such  owners, 
or  owner  of  any  parcel  of  land  to  be  acquired  as  aforesaid  except 
in  case  the  commissioners  are  unable  to  ascertain  the  name  or 
names  of  the  owner  or  owners  of  any  parcel  of  land  to  be  ac- 
quired as  aforesaid,  they  may  in  place  of  the  names  of  such 
undiscovered  parties  insert  the  words,  "unknown  owners"  in 
their  report.  The  said  commissioners  shall  file  their  said  re- 
port, together  with  the  minutes  of  their  proceedings  in  tht 
office  of  the  county  clerk  of  such  county-  After  said  report 
shall  have  been  completed  and  filed  as  aforesaid,  the  commit 
sioner  shall,  pfter  publishing  a  notice  in  like  manner  as  that 
provided  in  the  first  section  hereof  for  the  publication  of  the 
notice  therein  provided  for,  apply  to  the  county  court  of  the 
county  or  to  the  supreme  court,  at  a  special  term  thereof  to  be 
held  in  the  judicial  department  in  which  said  county  is  located, 
to  have  the  said  report  confirmed,  If  no  sufficient  reason  to 
the  contrary  shall  appear,  the  court  shall  confirm  said  report. 
Otherwise  it  may  refer  the  same  back  to  the  said  commissioners 
for  revision  or  correction;  and  after  such  revision  or  correction 
the  same  proceedings  shall  be  taken  as  are  hereinbefore  pro- 
vided for,  and  the  commissioners  ^hall  in  the  same  manner  make 
renewed  application  for  the  confirmation  of  such  report,  and 
the  court  shall  thereupon  confirm  or  refer  back  the  said  report 
and  such  proceedings  shall  be  repeated  until  a  report  shall  be 
presented  which  shall  be  confirmed  by  the  said  court* 

§  6.  Payment  of  awards,— Within  six  months  after  the  report 
of  said  commissioners  shall  be  confirmed  as  aforesaid,  the 
county  treasurer  of  such  county  shall  pay  to  the  several  re- 
spective persons  named  in  such  report  respectively  the  amounts 
awarded  to  them  therein  for  damages  as  aforesaid  with  six  per 
centum  interest  thereon  from  the  day  of  the  confirmation  of 
said  report,  which  amounts  with  such  interest  and  the  amounts 
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paid  in  pursuance  of  section  two  of  this  act  are  hereby  made 
and  declared  to  be  a  county  charge  in  the  first  instance,  and 
the  same  shall  be  paid  by  the  county  treasurer;  in  cases  under 
section  two  of  this  act,  upon  requisition  of  the  chairman  of  the 
board  of  supervisors  of  said  county  or  by  any  member  thereof 
or  by  a  committee  therefrom  designated  for  that  purpose  by 
said  board  and  in  cases  under  section  five  of  this  act  upon 
service  of  a  certified  copy  of  the  order  confirming  the  said 
awards.  The  amounts  so  paid  and  the  cost  of  the  proceedings 
to  acquire  the  land  shall  be  a  general  county  charge.  In  case 
there  are  unknown  owners,  to  whom  the  award  is  made  in  said 
report,  the  said  county  treasurer  shall  deposit  the  amounts 
awarded  to  them  with  like  interest  in  some  trust  company  or 
bank  in  such  manner  as  the  said  court  shall  in  the  order  of 
confirmation  direct,  such  amounts  to  be  paid  out  upon  the  ap* 
plication  of  said  unknown  owners  when  discovered.  From  the 
date  of  the  confirmation  of  such  report  by  the  order  of  the  said 
court  the  title  to  all  the  lands  therein  designated  shall  vest  in 
gaid  county  for  the  purposes  of  a  highway  forever. 

|  7.  Costs;  compensation  of  commissioners. — In  all  cases  of  as 
sessment  of  damages  by  commissioners  appointed  by  the  court, 
the  costs  thereof  shall  be  a  county  charge  in  the  first  instance 
and  be  paid  by  the  county  treasurer  as  hereinbefore  provided, 
except  when  reassessment  of  damages  shall  be  had  on  the  ap- 
plication of  the  party  for  whom  damages  wereB  assessed,  and 
such  damages  shall  not  be  increased  on  such  reassessment,  the 
costs  shall  be  paid  by  the  party  applying  for  the  reassessment 
and  when  application  shall  be  made  by  two  or  more  persons  for 
reassessment  of  damages  all  persons  who  may  be  liable  for  costs 
under  this  section  shall  be  liable  in  proportion  to  the  amount 
of  damages  respectively  assessed  to  them  by  the  first  assessment ., 
and  may  be  recovered  by  action.  Each  commissioner  appointed 
by  the  court  as  provided  in  this  chapter  for  each  full  day  neces- 
sarily employed  as  such,  shall  be  entitled  to  the  sum  of  six  dol- 
lars and  his  necessary  expenses.  The  amount  of  compensation 
to  which  such  commissioners  are  entitled  shall  be  determined 
by  the  court  in  which  the  proceeding  is  pending,  upon  verified 
accounts  presented  by  such  commissioners,  stating  in  detail  the 
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number  of  hours,  necessarily  employed  in  the  discharge  of  their 
duties,  and  the  nature  of  the  services  rendered-  The  audit  and 
determination  of  the  court  as  to  the  amount  justly  due  shall  be 
final*     (Amended  by  L.  1902,  chap,  510.) 

§  8.  Lands  acquired  may  be  sold  or  leased  by  comity.— Any 
lands  acquired  by  purchase  or  condemnation,  pursuant  to  the 
provisions  of  the  act  hereby  amended,  for  the  purpose  of  ob- 
taining gravel,  stone,  or  other  materials,  for  the  construction  ot 
maintenance  of  highways  improved  or  constructed  as  provided 
in  said  chapter  one  hundred  and  fifteen  of  the  laws  of  eighteen 
hundred  and  ninety-eight,  or  required  for  spoil-banks,  may  be 
sold  or  leased  by  the  board  of  supervisors  of  any  county,  when 
no  longer  needed  for  any  such  purposes.  The  proceeds  thereof 
shall  be  paid  into  the  county  treasury  and  shall  be  retained 
therein  as  a  separate  fund  available  for  the  construction  or 
maintenance  of  highways  improved  or  constructed  under  such 
chapter  one  hundred  and  fifteen  of  the  laws  of  eighteen  hun- 
dred and  ninety-eight*     (Added  by  L,  1902,  chap,  510.) 


CHAPTER  V. 

Railroads  Crossing  and  upon  Highways* 

Street  railroads  upon  highways. 

2,  Railroads  intersecting  or  upon  highways 

3.  Grade  crossings. 

a.  Steam  surface  railroads  not  to  cross  highway*  at  grade. 

b.  Laying  out  new  streets  or  highways  over  railroads:   notice  to 

corporation;  manner  of  crossing. 

c.  Changes  in  existing  crossings, 

d.  Lands  acquired  by  towns,  etc. 

e.  Cost  of  maintaining  bridge  and  subway. 

f.  Payment  of  cost  of  construction. 

g.  Railroad  commissioners  may  institute  proceedings  to  alter  grade 

crossings. 
Jl,  Proceedings   to    enforce    compliance   with   recommendations   of 

board. 
I.  Town  may  borrow  money  and  issue  bonds. 

4.  Ringing  bells  and  blowing  whistles  at  crossings;  obstruction  of  cross- 

ing. 

5,  Sign  boards  and  flagmen  at  crossings. 

L  Street  railroads  upon  highways* — The  charter  of  a  street 
railroad  corporation  must  contain  the  names  and  description  of 
the  streets,  avenues  and  highways  in  which  the  road  is  to  he 
constructed.  Railroad  Lawt  §  2,  sub,  11.  A  street  surface 
railroad  corporation  proposing  to  extend  its  road  or  to  construct 
hranches  thereof  may  file  in  the  office  in  which  its  certificate 
of  incorporation  is  filed,  a  statement  of  the  names  and  descrip- 
tion of  the  streets,  roads,  avenues,  highways  and  private  prop- 
erty in  or  upon  which  it  is  proposed  to  construct,  maintain  or 
operate  such  extensions  or  branches.  Upon  filing  such  state- 
ment and  upon  complying  with  the  conditions  set  forth  in  sec- 
tion 91  of  the  Railroad  Law,  such  corporation  shall  have  the 
power  and  privilege  to  construct,  extend,  operate  and  maintain 
such  road,  extensions  or  branches^  upon  and  along  the  streets, 
avenue^  roads,  highways  and  private  property  named  and  de- 
scribed in  its  certificate  of  incorporation,  or  in  such  statement, 
Railroad  Law,  §  90. 

Sections  91  and  92  of  the  Railroad  Law  relate  to  the  consent 
of  property  owners  and  local  authorities  for  the  construction  of 
street    surface    railroads    upon    highways.     The    portion    of 
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such  sections  appertaining  to  the  use  of  highways  by  such  rail- 
roads is  here  inserted  in  full : 

Consent  of  property  owners  and  local  authorities,— A  street  sur- 
face railroad,  or  extensions  or  branches  thereof,  shall  not  he 
built,  extended  or  operated  unless  the  consent  in  writing  ac- 
knowledged or  proved  as  are  deeds  entitled  to  be  recorded,  of 
the  owners  in  cities  and  villages,  of  one-half  in  value,  and  in 
towns,  not  within  the  corporate  limits  of  a  city  or  village,  of 
the  owners  of  two-thirds  in  value,  of  the  property  bounded  on 
and  also  the  consent  of  the  local  authorities  having  control  of 
that  portion  of  a  street  or  highway  upon  which  it  is  proposer! 
to  build  or  operate  such  railroad,  extension  or  branch  shall  have 
been  first  obtained.  The  consents  of  property  owners  in  one 
eity;  village  or  town,  or  in  any  other  civil  division  of  the  state, 
shall  not  be  of  any  effect  in  any  other  city,  village  or  town,  or 
other  civil  divisions  of  the  state.  Consents  of  property  owners 
heretofore  obtained  to  the  building,  est  endings  operating  or 
change  of  motive  power  shall  be  effectual  for  the  pur  post  •- 
therein  mentioned  and  may  be  deemed  to  be  sufficiently  proved 
and  shall  be  entitled  to  be  recorded,  whenever  such  consents 
shall  have  been  signed,  executed  or  acknowledged  before  an 
officer  authorized  by  law  to  take  acknowledgments  of  deeds,  or 
before  or  in  the  presence  of  a  subscribing  witness,  and  withoul 
regard  to  whether  or  not  the  subscribing  witness  shall  have 
affixed  his  signature  in  the  presence  of  the  subscriber,  provided 
that  the  proof  of  sueh  signing,  execution  or  acknowledgment 
shall  have  been  made  by  such  subscribing  witness  in  the  man- 
ner prescribed  by  chapter  three,  part  two  of  the  revised  statutes, 
*  #  *  »  Tae  vanle  0f  tne  property  above  specified  shall 
be  ascertained  and  determined  by  the  assessment  roll  of  the 
city,  village  or  town  in  which  it  is  situated,  completed  last 
before  the  local  authorities  shall  have  given  their  consent, 
except  property  owned  by  such  city,  village  or  town,  or  by  the 
state  of  New  York,  or  the  United  States  of  America,  the  value 
of  which  shall  be  ascertained  and  determined  by  making  the 
value  thereof  to  be  the  same  as  is  shown  by  such  assessment  roll 
to  be  the  value  of  the  equivalent  in  size  and  frontage  of  the 
adjacent  property  on  the  same  street  or  highway;  and  the  eon- 
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sent  of  the  local  authorities  shall  operate  as  the  consent  of  such 
city,  village  or  town  as  the  owners  of  such  property-  When- 
ever heretofore  or  hereafter  a  railroad  has  been  or  shall  be  con- 
^tructed  and  put  in  operation  for  one  year  or  the  motive  power 
thereon  has  been  or  shall  be  changed  and  put  in  operation  for 
a  similar  length  of  time,  such  facts  shall  be  presumptive  evi- 
dence that  the  requisite  consents  of  local  authorities,  property 
owners  and  other  authority  to  the  const  met  i  on  ,  maintenance 
and  operation  of  such  railroad  or  change  of  motive  power  have 
beon  duly  obtained.  No  consent  of  local  authorities  heretofore 
given  shall  be  deemed  invalid  because  of  any  portion  of  the  road 
or  route  consented  to  not  being  connected  with  an  existing  road 
or  route  of  the  corporation  obtaining  or  acquiring  such  consent 
and  all  statements  of  extension  filed  under  section  ninety  of 
this  article  in  reference  to  the  route  or  part  thereof  described 
in  any  consent  of  local  authorities  are  hereby  ratified  and  con- 
firmed, whether  the  same  were  filed  before  or  after  the  obtain- 
ing  or  acquiring  of  such  consents,  provided  however  that 
nothing  herein  contained  shall  be  construed  to  affect  any  por- 
tion of  a  street  surface  railroad  which  is  now  in  or  upon  an}* 
portion  of  a  street  which  is  under  the  jurisdiction  of  a  park 
department  in  any  city  containing  a  population  of  over  twelve 
hundred  thousand  inhabitants.  [Railroad  Law,  (L.  1890,  chap. 
5K5)  §  91,  as  amended  by  K  1903,  chap.  537.] 

Consent  of  local  authorities;  how  procured, — The  application 
for  the  consent  of  the  local  authorities  shall  be  in  writing  and 
before  acting  thereon  such  authorities  shall  give  public  notice 
thereof  and  of  the  time  and  place  when  it  will  first  be  con- 
sidered, which  notice  shall  be  published  daily  in  any  city  for  at 
least  fourteen  days  in  two  of  itfl  daily  newspapers  if  there  be 
two,  if  not,  in  one,  to  be  designated  by  the  mayor,  and  in  any 
village  or  town  for  at  least  fourteen  days  in  a  newspaper  pub* 
lished  therein,  if  any  there  shall  be,  and  if  none,  then  daily  in 
two  daily  newspapers  if  there  be  two,  if  not,  one  published  in  the 
city  nearest  such  village  or  town.  Sutzhl  consent  must  be  upon  the 
expressed  condition  that  the  provisions  of  this  article  pertinent 
thereto  shall  be  complied  with,  and  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  such  railroad   is  located. 
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#  *  *  *  Any  such  notice,  publication  or  consideration 
heretofore  or  hereafter  given,  made  or  had  in  substantial  con* 
formity  with  the  requirements  of  this  section,  is  and  shall  be 
sufficient  notice,  publication  and  consideration  for  ail  the  pur 
poses  hereof  notwithstanding  any  conflicting  provision  of  an\ 
local  or  special  act  or  charter*  (Railroad  Law,  §  92,  as  amended 
by  L  1892,  chap,  676,  and  L.  1893,  chap.  434.) 

2.  Railroads  intersecting  or  upon  highways, — Section  11  of 
the  Railroad  Law  reads  as  follows: 

£<No  railroad  corporation  shall  erect  any  bridge  or  other  ob- 
struction across,  Ln  or  over  any  stream  or  lake,  navigated  by 
steam  or  sail  boats  at  the  place  where  it  may  be  proposed  to 
be  erected,  nor  shall  it  construct  its  road  in,  upon  or  across  any 
street  of  any  city  without  the  assent  of  the  corporation  of  such 
city,  nor  across,  upon  or  along  any  highway  in  any  town  or 
street  in  any  incorporated  village,  without  the  order  of  the 
supreme  court  of  the  district  in  which  such  highway  or  street 
is  situated,  made  at  a  special  term  thereof,  after  at  least  ten 
days'  written  notice  of  the  intention  to  make  application  for 
such  order  shall  have  been  given  to  the  commissioners  of  high- 
ways of  such  town,  or  board  of  trustees  of  the  village  in  which 
such  highway  or  street  is  situated.  Every  railroad  corporation 
which  shall  build  its  road  along,  across  or  upon  any  stream, 
water-course,  street,  highway,  plankroad  or  turnpike,  which  the 
route  of  its  road  shall  intersect  or  touch,  shall  restore  the 
stream  or  watercourse,  street,  highway,  plankroad  and  turn- 
pike, thus  intersected  or  touched,  to  its  former  state,  or  to  such 
state  as  not  to  have  unnecessarily  impaired  its  usefulness*  and 
any  such  highway,  turnpike  or  plankroad  may  be  carried  by  it, 
under  or  over  its  track,  as  may  be  found  most  expedient. 
Where  an  embankment  or  cutting  shall  make  a  change  in  the 
line  of  such  highway,  turnpike  or  plankroad  desirable,  with  a 
view  to  a  more  easy  ascent  or  descent,  it  may  construct  such 
highway,  turnpike  or  plankroad,  on  such  new  line  as  its  direc- 
tors may  select,  and  may  take  additional  lands  therefor  by  con- 
demnation if  necessary,  Such  lands  so  taken  shall  become  part 
of  such  intersecting  highway,  turnpike  or  plankroad,  and  shall 
be  held  in  the  same  manner  and  by  the  same  tenure  as  the  ad- 
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jacent  parts  of  the  highway,  turnpike  or  plankroad  are  held  for 
highway  purposes.  Every  railroad  corporation  shall  pay  all 
damages  sustained  hy  any  turnpike  or  plankroad  corporation  in 
consequence  of  its  crossing  or  occupation  of  any  turnpike  or 
plankroad,  and  in  ease  of  inability  to  agree  upon  the  amount 
of  such  damages  it  may  acquire  the  right  to  such  crossing  or 
occupation  by  condemnation." 

Highway  commissioners  may  compel  a  railroad  corporation 
to  perform  the  duties  prescribed  by  this  section-  See  Highway 
Law,  §  15,  and  note  thereto,  ante,  p.  56. 

3*  Grade  crossings — a.  Steam  surface  railroads  not  to  cross 
highways  at  grade. — AH  steam  surface  railroads,  hereafter  built 
except  additional  switches  and  sidings,  must  he  so  constructed 
as  to  avoid  all  public  crossings  at  grade,  whenever  practicable 
eo  to  do.  Whenever  application  is  made  to  the  board  of  rail- 
road commissioners,  under  section  fifty -nine  of  the  railroad 
law,  there  shall  be  filed  with  said  board  a  map  showing  the 
streets,  avenues  and  highways  proposed  to  be  crossed  by  the 
new  construction,  and  the  said  board  shall  determine  whether 
such  crossings  shall  be  under  or  over  the  proposed  railroad,  ex- 
cept where  said  board  shall  determine  such  method  of  crossing 
to  be  impracticable.  Whenever  an  application  is  made  under 
this  section  to  determine  the  manner  of  crossing,  the  said  board 
shall  designate  a  time  and  place  when  and  where  a  hearing  will 
be  given  to  such  railroad  company,  and  shall  notify  the  munici- 
pal corporation  having  jurisdiction  over  such  streets,  avenues 
or  highways  proposed  to  be  crossed  by  the  new  railroad.  The 
said  board  shall  also  give  public  notice  of  such  hearing  in  at 
least  two  newspapers,  published  in  the  locality  affected  by  the 
application,  and  all  persons  owning  land  in  the  vicinity  of  the 
proposed  crossings  shall  have  the  right  to  be  heard.  The  de- 
rision of  the  said  board  rendered  in  any  proceedings  under  this 
section  shall  be  communicated,  within  twenty  days  after  final 
hearing,  to  all  parties  to  whom  notice  of  the  hearing  in  said 
proceedings  was  given,  or  who  appeared  at  said  hearing  by 
counsel  or  in  person.  (Kailroad  Law,  §  60,  as  added  by  L 
1897,  chap.  754.) 


304 


Highway  Manual  of  Xew  York. 


b.  laying  out  mew  streets  on  highways  over  railroads;  notice  to 
corporation;  manner  of  crossing. — When  a  new  street,  avenue  or 
highway,  or  new  portion  of  a  street,  avenue  or  highway  shall 
hereafter  be  constructed  across  a  stream  surface  railroad,  other 
than  pursuant  to  the  provisions  of  section  sixty-two  of  this  act, 
such  street,  avenue  or  highway  or  portion  of  such  street,  ave- 
nue or  highway,  shall  pass  over  or  under  such  railroad  or  at 
grade  as  the  board  of  railroad  commissioners  shall  direct. 
Notice  of  intention  to  lay  out  such  street,  avenue  or  highway* 
or  new  portion  of  a  street,  avenue  or  highway,  across  a  steam 
surface  railroad,  shall  be  given  to  such  railroad  company  by 
the  municipal  corporation  at  least  fifteen  days  prior  to  the  mak- 
ing of  the  order  laying  out  such  street,  avenue  or  highway  by 
service  personally  on  the  president  or  vice-president  of  the  rail* 
road  corporation,  or  any  general  officer  thereof,  Such  notice 
shall  designate  the  time  and  place  and  when  and  where  a  hear- 
ing will  be  given  to  such  railroad  company,  and  such  railroad 
company  shall  have  the  right  to  be  heard  before  the  authoring 
of  such  municipal  corporation  upon  the  question  of  the  neces- 
sity of  such  street,  avenue  or  highway.  If  the  municipal  cor* 
poration  determines  such  street,  avenue  or  highway  to  he  n* 
sary,  it  shall  then  apply  to  the  board  of  railroad  commissioners 
before  any  further  proceedings  are  taken,  to  determine  whether 
such  street,  avenue  or  highway  shall  pass  over  or  under  Mich 
railroad,  or  at  grade,  whereupon  the  said  board  of  railroad  com- 
missioners shall  appoint  a  time  and  place  for  hearing  such  ap- 
plication, and  shall  give  such  notice  thereof,  aa  they  judge  rea- 
sonable,  not,  however,  less  than  ten  days,  to  the  railroad  com- 
pany whose  railroad  is  to  be  crossed  by  such  new  street,  avenue 
or  highway,  or  new  portion  of  a  street,  avenue  or  highway,  to 
the  municipal  corporation  and  to  the  owners  of  land  adjoining 
the  railroad  and  that  part  of  the  street,  avenue  or  highway  to 
be  opened  or  extended.  The  said  board  of  railroad  commis- 
sioners shall  determine  whether  such  street,  avenue  or  highway. 
or  new  portion  of  a  street,  avenue  or  highway,  shall  be  con- 
structed over  or  under  such  railroad  or  at  grade;  and  if  said 
board  determine  that  such  street,  avenue  or  highway  shall  be 
^rried  across  such  railroad  above  grade,  then  said  board  shall 
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determine  the  height,  the  length  and  the  material  of  the  bridge 
or  structure  by  means  of  which  such  street,  avenue  or  highway 
ahalj  be  carried  across  such  railroad,  and  the  length,  character 
and  grade?  of  the  approaches  thereto;  and  if  said  board  shall 
determine  that  such  street,  avenue  or  highway  shall  be  con- 
structed or  extended  below  the  grade,  said  board  shall  deter- 
mine the  manner  and  method  in  which  the  same  ahull  he  so 
carried  under,  and  the  grade  or  grades  thereof,  and  if  said  board 
shall  determine  that  said  street,  avenue  or  highway  shall  be 
constructed  or  extended  at  grade,  said  board  shall  det ermine  the 
manner  and  method  in  which  the  same  shall  be  carried  over  said 

(railroad  at  grade  and  what  safeguards  shall  be  maintained. 
The  decision  of  the  said  board  as  to  the  manner  and  method  of 
currying  such  new  street,  avenue  or  highway,  or  new  portion 
of  a  street,  avenue  or  highway,  across  such  railroad,  shall  be 
final,  subject,  however,  to  the  right  of  appeal  hereinafter  given. 
The  decision  of  said  board  rendered  in  any  proceeding  under 
this  section  shall  he  communicated  within  twenty  days  after 
final  hearing  to  all  parties  to  whom  notice  of  the  hearing  in 
such  proceeding  was  given  or  who  appeared  at  such  bearing  by 
counsel  or  in  person.  (Railroad  Law,  §  61,  as  added  by  L. 
18!)7,  chap.  754,  and  amended  by  L.  1898,  chap.  520.) 

c>  Changes  in  existing  crossings. — The  mayor  and  common 
council  of  any  city,  the  president  and  trustees  of  any  village, 
the  town  board  of  any  town  within  which  a  street,  avenue  or 
highway  crosses  or  is  crossed  by  a  stream  surface  railroad  at 
grade,  or  any  steam  surface  railroad  company,  whose  road 
crosses  or  is  crossed  by  a  street,  avenue  or  highway  at  grade, 
may  bring  their  petition,  in  writing,  to  the  board  of  railroad 
commissioners,  therein  alleging  that  public  safety  requires  an 
alteration  in  the  manner  of  such  crossing,  its  approaches,  the 
method  of  crossing,  the  location  of  the  highway  or  crossing*  the 
closing  and  discontinuance  of  a  highway  crossing  and  the  di- 
version of  the  travel  thereon  to  another  highway  or  crossing,  or 
if  not  practicable  to  change  such  crossing  from  grade  or  to  close 
and  discontinue  the  same,  the  opening  of  an  additional  crossing 
ror  the  partial  diversion  of  travel  from  the  grade  crossing,  and 
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praying  that  the  same  may  be  ordered;  whereupon  tlie  said 
hoard  of  railroad  commissioners  shall  appoint  a  time  and  place 
for  hearing  the  petition,  and  shall  give  such  personal  DOtm 
thereof  as  they  shall  judge  reasonable^  of  not  less  than  ten  days, 
however,  to  said  petitioner,  the  railroad  company,  the  munici- 
pality in  which  such  crossing  is  situated,  and  to  the  owners  of 
the  lands  adjoining  such  crossing  and  adjoining  that  part  of  the 
highway  to  be  changed  in  grade  or  location,  or  the  land  to  be 
opened  for  a  new  crossing,  and  shall  cause  notice  of  said  hear* 
ing  to  be  advertised  in  at  least  two  newspapers  published  in 
locality  affected  by  the  application;  and  after  such  notice  of 
hearing  the  said  board  of  railroad  commissioners  shall  deter* 
mine  what  alterations  or  changes,  if  any,  shall  be  made.  The 
decision  of  said  board  of  railroad  commissioners  rendered  in  any 
proceeding  under  this  section,  shall  be  communicated  within 
twenty  days  after  final  hearing  to  all  parties  to  whom  notice  of 
the  hearing  in  said  proceeding  was  given,  or  who  appeared  at 
said  hearing  by  counsel  or  in  person.  Any  person  aggrieved 
by  such  decision,  or  by  a  decision  made  pursuant  to  section? 
sixty  and  sixty-one  hereof,  and  who  was  a  party  to  said  proceed- 
ing, may  within  sixty  days  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  in  the  department  in  which  sucb 
grade  crossing  is  situated  and  to  the  court  of  appeals,  in  the 
same  manner  and  with  like  effect  as  is  provided  in  the  case  of 
appeals  from  an  order  of  the  supreme  court.  (Railroad  Law, 
§  62,  as  added  by  L  1897,  chap.  754,  and  amended  by  K  II 
chap.  520,  and  L  1899,  chap.  359,) 

In  the  case  of  Matter  of  Town  Board  v,  Fitchburg  R.  R  Co ., 
53  App.  Div*  10,  affM  169  N.  Y.  609,  it  was  held  that  the  ob- 
jection that  the  petition  filed  by  the  town  board  of  the  town  of 
Schaghticoke  for  the  abolition  of  a  grade  crossing  at  Melrose. 
New  York,  is  insufficient,  in  that  it  does  not  allege  that  Melrose 
is  in  the  town  of  Schaghticoke,  and  the  further  objection,  inter 
posed  by  the  party  represented  at  the  hearing,  that  proper  no- 
tice was  not  given  to  the  railroad  commissioners*  cannot  1** 
raised  for  the  first  time  upon  an  appeal  from  the  order  granting 
the  prior  petition. 
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d*  Lands  acquired  by  towns,  etc—The  municipal  corporation 
in  which  the  highway  crossing  is  located,  may,  with  the  ap- 
proval of  the  railroad  company,  acquire  by  purchase  any  lands, 
rights  or  easements  necessary  or  required  for  the  purpose  of 
carrying  out  the  provisions  of  section  sixty,  sixty-one  and  sixty- 
two  of  this  act  ,  but  if  unable  to  do  so  shall  acquire  such  lands, 
rights  or  easements  by  condemnation  either  under  the  condem- 
nation law,  or  under  the  provisions  of  the  charter  of  such  mu- 
nicipal corporation*  The  railroad  company  shall  have  notice  of 
any  such  proceedings  and  the  right  to  be  heard  therein*  (Kail- 
road  Law.  §  63,  as  added  by  L.  1897,  chap*  754,  and  amended 
by  I.  1899,  chap-  226.) 

e.  Cost  of  maintaining  bridge  and  aubway. — When  a  highway 
crosses  a  railroad  by  an  overhead  bridge,  the  frame  work  of 
the  bridge  and  its  abutments,  shall  be  maintained  and  kept  in 
repair  by  the  railroad  company,  and  the  roadway  thereover  and 
the  approaches  thereto  shall  be  maintained  and  kept  in  repair 
by  the  municipality  in  which  the  same  are  situated;  except  that 
in  the  case  of  any  overhead  bridge,  constructed  prior  to  the 
enactment  of  sections  sixty-one  and  sixty-two  of  this  act,  the 
roadway  over  and  the  approaches  to  which  the  railroad  company 
was  under  obligation  to  maintain  and  repair,  such  obligations 
shall  continue,  provided  the  railroad  company  shall  have  at  least 
ten  days1  notice  of  any  defect  in  the  roadway  thereover  and  the 
approaches  thereto,  which  notice  must  be  given  in  writing  by 
the  commissioner  of  highways  or  other  duly  constituted  authori- 
ties, and  the  railroad  company  shall  not  be  liable  by  reason  of 
any  such  defect  unless  it  shall  have  failed  to  make  repairs  within 
ten  days  after  the  service  of  such  notice  upon  it.  When  a  high- 
way passes  under  a  railroad,  the  bridge  and  its  abutments  shall 
be  maintained  and  kept  in  repair  by  the  railroad  company,  and 
the  subway  and  its  approaches  shall  be  maintained  and  kept  in 
repair  by  the  municipality  in  which  the  same  are  situated. 
(Railroad  Law,  §  64,  as  added  by  L.  1897,  chap.  754  and  amend- 
ed by  L.  1902,  chap.  140.) 

This  section  is  not  limited  in  its  application  to  railroads  con- 
structed subsequent  to  its  enactment  or  to  bridges  over  cross- 
ings thereafter  constructed,  but  applies  to  all  bridges  constitute 
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ing  the  highway  at  railroad  crossings  whether  construct  d 
before  or  after  the  law  went  into  effect.  City  of  Yonkerb  v, 
N.  Y.  0,  &  H.  R.  R.  Co.,  165  N.  Ym  142. 

f.  Payment  of  cost  of  construction. — Whenever,  xmder  the  pro- 
visions of  section  sixty  of  this  act,  new  railroads  are  constructed 
&CT06&  r.\i*i  iug  highways,  the  expense  of  crossing  above  or  below 
the  grade  of  the  highway  shall  be  paid  entirely  by  the  railroad 
corporations*     Whenever  under  the  provisions  of  section  sixty- 
one  of  this  act  a  new  street,  avenue  or  highway  is  const  r 
across  an  existing  railroad*  the  railroad  corporation  shall  pay 
one-half  and  the  municipal  corporation  wherein  such    - 
avenue  or  highway  is  located,  shall  pay  the  remaining  one-half 
of  the  expense  of  making  such  crossing  above  or  below  grado; 
and  whenever  a  change  is  made  as  to  an  existing  crossing  in 
accordance  with  the  provisions  of  section  sixty-two  of  this  act, 
fifty  per  centum  of  the  expense  thereof  shall  be  borne  1 
railroad  corporation,  twenty-five  per  centum  by  the  municipal 
corporation,  and  twenty-five  per  centum  by  the  state.     When- 
ever, in  carrying  out  the  provisions  of   sections    sixty-one  or 
sixty-two  of  this  act,  two  or  more  lines  of  steam  surface  rail- 
road, owned  and  operated  by  different  corporations,  cross  a  high* 
way  at  a  point  where  a  change  in  grade  is  made,  each  corpora* 
tion  shall  pay  such  proportion  of  fifty  per  centum  of  the  expense 
thereof  as  shall  he  determined  by  the  board  of  railroad  com- 
missioners,    In  carrying  out  the  provisions  of  sections 
sixty-one  and  sixty-two  of  this  act  the  work  shall  be  done  bt 
the  railroad  corporation  or  corporations  affected  thereby,  sub- 
ject tn  the  supervision  of  and  approval  of  the  board  of  railroad 
commissioners,  and  in  all  cases,  except  where  the  entire  expense 
is  paid  by  the  railroad  corporation,  the  expense  of  const  ruction 
shall  he  paid  primarily  by  the  railroad  company,  and  the  ex- 
pense of  acquiring  additional  lands,  rights  or  easements,  shall 
be  paid  primarily  by  the  municipal  corporation  wherein  such 
highway  crossings  are  located.     Plans  and  specifications  of  all 
changes  proposed  under  sections  sixty-one  and  sixty-two  of  this 
act,  and  an  estimate  of  the  expense  thereof  shall  be  submitted 
to  the  hoard  of  railroad  commissioners  for  their  approval  before 
the  letting  of  any  contract.     In  case  the  work  is  done  by  con- 
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tract  tbe  proposals  of  contractors  shall  be  submitted  to  the  board 
of  railroad  commissioners,  and  if  the  board  shall  determine  that 
the  bids  are  excessive  it  shall  have  the  power  to  require  the 
submission  of  new  proposals.  The  board  of  railroad  commis- 
sioners may  employ  temporarily  such  experts  and  engineers  as 
may  be  necessary  to  properly  supervise  any  work  that  may  be 
undertaken  under  sections  sixty,  sixty -one  or  sixty-two  of  this 
act,  the  expense  thereof  to  be  paid  by  the  comptroller  upon  the 
requisition  and  certificate  of  the  said  board,  said  expense  to  be 
included  in  the  cost  of  the  particular  change  in  grade  on  ac- 
count of  which  it  is  incurred  and  finally  apportioned  in  the 
manner  provided  in  this  section.  Upon  the  completion  of  the 
work  and  its  approval  by  the  board  of  railroad  commissioners 
an  accounting  shall  be  had  between  the  railroad  corporation 
and  the  municipal  corporation,  of  the  amounts  expended  bv 
each  with  interest,  and  if  it  shall  appear  that  the  railroad  cor- 
poration  or  tbe  municipal  corporation  have  expended  more  than 
their  proportion  of  the  expense  of  the  crossing  as  herein 
provided,  a  settlement  shall  be  forthwith  made  in  accordance 
with  the  provisions  of  this  section.  All  items  of  expenditure 
shall  be  verified  under  oath,  and,  in  case  of  a  dispute  between 
the  railroad  corporation  and  the  municipal  corporation  as  to  the 
amount  expended,  any  judge  of  the  supreme  court  in  the  judi- 
cial district  in  which  the  municipality  is  situated,  may  appoint 
a  referee  to  take  testimony  as  to  the  amount  expended,  and  the 
confirmation  of  the  report  of  the  referee  shall  be  final  In  the 
event  of  the  failure  or  refusal  of  the  railroad  corporation  to 
pay  its  proportion  of  the  expense,  the  same,  with  interest  from 
the  date  of  such  accounting,  may  be  levied  and  assessed  upon 
the  railroad  corporation  and  collected  in  the  same  manner  that 
taxes  and  assessments  are  now  collected  by  the  municipal  cor- 
poration within  which  the  work  is  done;  and  in  the  event  of  the 
failure  or  refusal  of  the  municipal  corporation  to  pay  its  pro- 
portion of  the  expense,  en  it  may  he  instituted  by  the  railroad 
corporation  for  the  collection  of  the  same  with  interest  from  the 
date  of  piich  accounting,  or  the  railroad  corporation  may  offset 
such  amount  with  interest  against  any  taxes  levied  or  assessed 
against  it  or  its  property  by  =uch  municipal  corporation.     The 
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legislature  shall  annually  appropriate  out  of  any  moneys  not 
otherwise  appropriated  the  Bum  of  one  hundred  thousand  dol- 
lars for  the  purpose  of  paying  the  state's  proportion  of  the  ex- 
pense of  a  change  in  an  existing  grade  crossing*  If,  in  any 
year,  any  less  sum  than  one  hundred  thousand  dollars  is  ex- 
pended by  the  state  for  the  purpose  aforesaid,  the  balance  re- 
maining unexpended  shall  be  applied  to  reduce  the  amount  ap- 
propriated by  the  state  in  the  next  succeeding  year,  except  that 
no  such  deduction  shall  he  made  in  case  there  are  outstanding 
and  unadjusted  obligations  on  account  of  a  change  in  an  exist* 
ing  grade  crossing  for  a  proportion  of  which  the  state  is  liable 
under  the  provisions  of  this  section.  In  the  event  of  the  ap- 
propriation made  by  the  state  in  any  one  year  being  insufficieot 
to  pay  the  state's  proportion  of  the  expense  of  any  change  that 
may  be  ordered,  the  first  payment  from  the  appropriation  of 
the  succeeding  year  shall  be  on  account  of  said  change,  and  no 
payment  shaU  be  made  on  account  of  any  subsequent  change 
that  may  be  ordered,  nor  shall  any  subsequent  change  be  or- 
dered until  the  obligation  of  the  state  on  account  of  the  first 
named  change  in  grade  has  been  fully  discharged,  unless  the 
same  shall  be  provided  for  by  an  additional  appropriation  to  be 
made  by  the  legislature.  The  state's  proportion  of  the  expense 
of  changing  any  existing  grade  crossing  shall  be  paid  by  the 
state  treasurer  on  the  warrant  of  the  comptroller,  to  which  shall 
be  appended  the  certificate  of  the  board  of  railroad  commir 
si oners  to  the  effect  that  the  work  has  been  properly  performed 
and  a  statement  showing  the  situation  of  the  crossing  that  hi* 
been  changed,  the  total  cost  and  the  proportionate  expense 
thereof,  and  the  money  shall  be  paid  in  whole  or  in  part  to  th- 
railroad  corporation  or  to  the  municipal  corporation  as  the  board 
of  railroad  commissioners  may  direct,  subject,  however,  to  the 
rights  of  the  respective  parties  as  they  appear  from  the  account* 
ing  to  be  had  as  hereinbefore  provided  for*  No  claim  for  dam* 
ages  to  property  on  account  of  the  change  or  abolishment  of 
any  crossing  under  the  provisions  of  this  act  shall  be  allowed 
unless  notice  of  such  claim  is  filed  with  the  board  of  railroad 
commissioners  within  six  months  after  completion  of  the  work 
necessary  for  such  change    or   abolishment,     (Railroad    Law, 
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§  65,  as  added  by  L.  1897,  chap.  754,  and  amended  by  L.  1898, 
chap.  520,  and  L  1900,  chap.  517,) 

g.  Railroad  commissioners  may  institute  proceedings  to  alter 
grade-crossings* — The  railroad  commissioners  may,  in  the  ab- 
sence of  any  application  therefor,  when,  in  their  opinion,  public 
safety  require?  an  alteration  in  an  existing  grade  crossing,  in* 
stitnte  proceedings  on  their  own  motion  for  an  alteration  in 
such  grade  crossing,  upon  such  notice  as  they  ?hall  deem  rea- 
sonable, of  not  less  than  ten  days,  however,  to  the  railroad  com- 
pany, the  municipal  corporation  and  the  person  or  persons  in- 
terested, and  proceedings  shall  be  conducted  as  provided  in  sec- 
tion sixty-two  of  this  act.  The  changes  in  existing  grade  cross- 
ings authorized  or  required  by  the  board  of  railroad  commis- 
sioners in  any  one  year  shall  be  so  distributed  and  apportioned 
over  and  among  the  railroads  and  the  municipalities  of  the  state 
as  to  produce  such  equality  of  burden  upon  them  for  their  pro- 
portionate part  of  the  expenses  as  herein  provided  for  as  the 
nature  and  circumstances  of  the  cases  before  them  will  permit. 
(Railroad  Law,  §  66,  as  added  by  L.  1897,  chap  754.) 

h.  Proceedings  to  enforce  compliance  with  recommendations  of 
board. — It  shall  be  the  duty  of  the  corporation,  municipality  or 
person  or  persons  to  whom  the  decisions  or  recommendations  of 
the  board  of  railroad  commissioners  are  directed,  as  provided  iu 
sections  sixty,  sixty-one,  sixty-two  and  sixty-six  of  this  act,  to 
comply  with  such  decisions  and  recommendations,  and  in  case 
of  their  failure  so  to  do,  the  board  shall  present  the  facts  in 
the  case  to  the  attorney-general,  who  shall  thereupon  take  pro- 
ceedings to  compel  obedience  to  the  decisions  and  recommenda- 
tions of  the  board  of  railroad  commissioners.  The  supreme 
court  at  a  special  term  shall  have  the  power  in  all  cases  of  such 
decisions  and  recommendations  by  the  board  of  railroad  com- 
missioners to  compel  compliance  therewith  by  mandamus,  sub- 
ject to  appeal  to  the  appellate  division  of  the  supreme  court 
and  the  court  of  appeals,  in  the  same  jnanner,  and  with  like 
effect,  as  is  provided  in  case  of  appeals  from  any  order  of  the 
supreme  court*  (Kail road  Law,  §  67,  as  added  by  L  1897, 
chap.  754.) 
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i,  Town  may  borrow  money  and  issue  bonds*— Whenever  in  car- 
rying out  any  of  the  provisions  of  sections  sixty,  sixty-one,  sixty* 
two,  sixty-three,  sixty-four,  sixty-five,  sixty-six,  or  sixty-seven  of 
this  act,  any  municipality  shall  incur  any  expense  or  become 
liable  for  the  payment  of  any  moneys,  it  shall  be  lawful  foi 
such  municipality  to  temporarily  borrow  such  moneys  on  the 
notes  or  certificates  of  such  municipality,  and  to  include  tie 
amount  of  outstanding  notes  or  certificates,  or  any  part  thereof, 
in  its  next  annual  tax  levy  for  municipal  purposes,  or  in  the  dis- 
cretion of  the  common  council  in  case  of  a  city,  the  board  of 
trustees  in  case  of  a  village  or  the  town  board  in  case  of  a  town, 
to  borrow  the  same,  or  any  part  thereof,  on  the  credit  of  the 
municipality,  and  to  issue  bonds  therefor,  which  bands  shall  be 
signed  by  the  mayor  and  clerk  in  case  of  a  city,  the  president 
and  clerk  in  case  of  a  village  and  the  town  board  in  case  of  a 
town,and  shall  be  in  such  form  and  for  such  sums  and  be  pay- 
able at  such  times  and  places  with  interest  not  exceeding  four 
per  centum  per  annum,  as  the  common  council  in  case  of  a  city, 
the  board  of  trustees  in  case  of  a  village,  and  the  town  board 
in  case  of  a  town,  shall  direct,  (Railroad  Law,  §  67a,  as  added 
by  L,  1899,  chap.  541  and  amended  by  L.  1902,  chap.  198,) 

4.  Ringing  bells  and  blowing  whistles  at  crossings;  obstruction 
of  crossings. — Section  421  of  the  Penal  Code  provides  as  fol- 
lows: "A  person  acting  as  engineer,  driving  a  locomotive  on  an} 
lailwny  in  this  State,  who  fails  to  ring  the  bell,  or  sound  the 
whistle,  upon  such  locomotive,  or  cause  the  same  to  be  rung  or 
sounded,  at  least  eighty  rods  from  any  place  where  euch  railway 
crosses  a  traveled  road  or  street  on  the  same  level  (except  in 
cities),  or  to  continue  the  ringing  of  such  bell  or  sounding  such 
whistle  at  intervals,  until  such  locomotive  and  the  train  to  which 
the  locomotive  is  attached  shall  have  completely  crossed  such 
road  or  street,  or  any  officer  or  employe  of  a  corporation  in 
charge  of  a  locomotive,  train  or  car,  who  shaU  wilfully  obstruct, 
or  cause  to  be  obstructed,  any  farm  or  highway  crossing  with 
any  locomotive,  train  or  car  for  a  longer  period  than  five  con- 
secutive minutes,  is  guilty  of  a  misdemeanor," 

5*  Sign  boards  and  flagmen  at  crossings, — Every  railroad  cor- 
poration shall  cause  a  sign  board  to  be  placed,  well  supported 
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and  constantly  maintained,  at  every  crossing  where  its  road  is 
crossed  by  a  public  highway  at  grade,  Such  sign  board  shall 
of  a  shape  and  design  to  be  approved  by  the  board  of  rail- 
road commissioners,  and  shall  have  suitable  words  painted  there* 
on  to  warn  travelers  of  the  existence  of  such  grade  crossing. 
The  board  of  railroad  commissioners  shall  have  power  to  pre- 
scribe the  location  and  elevation  of  such  sign  and  the  words  of 
warning  thereon.  The  commission  may  dispense  with  the  use 
of  cneh  sign  boards  at  such  crossings  m  they  may  designate  in 
cities  and  villages.  At  any  point  where  a  railroad  crosses  a 
street,  highway,  turnpike,  plank-road,  or  traveled  way  at  grade, 
or  where  a  steam  railroad  crosses  a  horse  railroad  at  grade,  and 
the  corporation  owning  or  operating  such  railroad,  refuses,  upon 
request  of  the  local  authorities,  to  station  a  flagman  or  erect 
gates,  to  be  opened  and  closed  when  an  engine  or  train  passes, 
the  supreme  court  or  the  county  court,  may  upon  the  applica- 
tion of  the  local  authorities  and  upon  ten  days'  notice  to  the 
corporation,  order  that  a  flagman  be  stationed  at  such  point,  or 
that  gates  shall  be  erected  thereat,  and  that  a  person  be  sta- 
tioned to  open  and  close  them  when  an  engine  or  train  passes, 
or  may  make  such  other  order  respecting  the  game  as  it  deems 
proper.  Whenever  the  crossing  by  a  railroad  at  grade  of  the 
streets,  highways,  turnpike,  plank  roads,  or  traveled  ways  of 
any  village  or  city,  having  a  population  by  the  last  state  or 
federal  enumeration  of  less  than  fifty  thousand,  shall  be  pro- 
tected by  gates  with  persons  to  open  and  close  the  same,  when 
an  engine  or  train  passes,  the  local  authorities  of  the  city  or 
village  *hall  not  impose  any  limitation,  lees  than  forty  miles  an 
hour-  on  the  rate  of  speed  at  which  such  engine  or  train  shall 
be  run,  or  enforce  any  existing  limitation  upon  such  rate  of 
speed,  less  than  forty  miles  an  hour.  (Railroad  Law,  §  33,  as 
amended  by  1,  1892,  chap.  670,  and  L  1901,  chap.  301.) 


CHAPTER  VL 

Pipe  Lines,  Gas  and  Water  Mains,  Electric  Light,  Telegraph  and 
Telephone  Wires  in  Highways. 

1.  Pipe  lines  in  highways. 
a.  Railroad*  turnpike,  plank  road  and  highway  crossings, 
b*  Construction  across  and  along  canals,  rivers  and  creek*, 
e.  Consent  of  local  authorities. 

2.  Use  of  highways  by  gas  and  electric  light  corporations. 

a.  Powers  of  gas  corporations. 

b.  Of  electric  light  corporations. 

c.  Pipes  for  conducting  steam. 

3.  Rights  of  water  works  corporations  In  highways. 

a.  Permit  of  local  authorities:  incorporation. 

b.  Power  to  use  highways* 

4.  r*nn?t ruction  of  telegraph  and  telephone  lines  In  highways* 
S-    Laying  pipes  for  heating  purposes  In  highways. 

1,  Pipe  lines  in  highways.— a.  Railroad,  turnpike,  plank-road 
and  highway  crossings, — Whenever  any  line  of  pipe  of  any  such 
(pipe  line)  corporation  shall  necessarily  cross  any  railroad,  high- 
way, turnpike  or  plank-road,  such  line  of  pipe  shall  be  made 
to  cross  under  such  railroad,  highway,  turnpike  or  plank-road 
and  with  the  least  injury  thereto  practicable,  and  unless  the 
right  to  cross  the  same  shall  be  acquired  by  agreement,  com- 
pensation shall  be  ascertained  and  made  to  the  owners  thereof, 
or  to  the  public  in  case  of  highways,  in  the  manner  prescribed 
in  the  condemnation  law,  but  no  exclusive  title  or  use  shall  be 
so  acquired  as  against  any  railroad,  turnpike  or  plank-road  cor- 
poration, nor  as  against  the  rights  of  the  people  of  this  state 
in  any  public  highway,  but  the  rights  acquired  shall  be  a  com- 
mon use  of  the  lands  in  such  manner  as  to  be  of  the  least  prac- 
tical injury  to  such  railroad,  turnpike  or  plank-road,  consistent 
with  the  use  thereof  by  *uch  pipe-line  corporation,  nor  shall 
any  such  corporation  take  or  use  any  lands,  fixtures  or  erect  1 
of  any  railroad  corporation,  or  have  the  right  to  acquire  by  con- 
demnation the  title  or  use,  or  right  to  run  along  or  upon  the 
lands  of  any  such  corporation,  except  for  the  purpose  of  directly 
crossing  the  same  when  necessary,  (Transportation  Corpora- 
tions Law,  §  43.) 

b.  Construction  across  and  along  canals,  rivers  and  creeks*— 
No  pipe  line  shall  be  constructed  upon  or  across  any  of  the 
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canals  of  this  state}  except  by  the  consent  of  and  in  the  manner 
unci  upon  the  terms  prescribed  by  the  superintendent  of  public 
works,  unless  constructed  upon  a  fixed  bridge  across  such  canal, 
and  with  the  consent  of  the  person  for  whose  benefit  such  bridge 
IB  constructed  and  maintained,  or  upon  such  a  bridge  over  the 
canal,  at  the  crossing  of  a  public  highway  or  street,  with  the 
consent  of  the  public  officers  having  the  supervision  thereof,  or 
of  the  municipal  author! titles  of  any  village  or  city  within  whoe* 
limits  such  bridge  may  be,  nor  shall  the  pipes  of  any  such  cor- 
poration be  laid  through  or  along  the  bants  of  any  of  the  canals 
of  this  state,  nor  through  or  under  any  of  its  rivers  or  creeks 
unless  such  pipes  shall  be  encased  so  as  to  prevent  leakage,  in 
such  manner  as  shall  be  approved  by  the  superintendent  of  pub- 
lic works,     (Transportation  Corporations  Law,  §  44.) 

tc.  Consent  of  local  authorities. — No  pipe  line  shall  be  con- 
ructed  across,  along  or  upon  any  public  highway  without  the 
consent  of  the  commissioners  of  highways  of  the  town  in  which 
buch  highway  is  located,  upon  such  terms  as  may  be  agreed  upon 
with  such  commissioners.  If  such  consent  or  the  consent  of  the 
commissioners  or  municipal  authorities  required  by  the  preced- 
ing section  can  not  be  obtained,  application  may  be  made  to  the 
general  term  of  the  supreme  court  of  the  department  in  which 
such  highway  or  bridge  is  situated  for  an  order  permitting  the 
corporation  to  construct  its  line  across,  along  or  upon  such  high- 
way, or  across  or  upon  such  bridge*  The  application  shall  be  by 
duly  verified  petition  and  notice  which  shall  be  served  upon  the 
commissioners  of  highways  of  the  town  in  which  the  highway  is 
situated,  or  the  municipal  authorities  of  the  village  or  city 
where  such  bridge  is  located,  according  to  the  practice  or  order 
of  the  court,  or  an  order  to  show  cause,  and  the  court  upon  the 
hearing  of  the  application  may  grant  an  order  permitting  the 
line  to  be  so  constructed  in  such  manner  and  upon  such  terms  as 

("t  may  direct,  (Transportation  Corporations  Law,  §  45.) 
2.  Use  of  highways  by  gas  and  electric  light  corporations. — 
l  Powers  of  gas  corporations.— Such  a  corporation  has  power, 
"if  incorporated  for  the  purpose  of  supplying  gas  for  light,  to 
manufacture  gas,  and  to  acquire  by  purchase  or  otherwise  nat- 
ural gas  and  to  sell  and  furnish  such  quantities  of  gas  as  may  be 
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required  in  each  city,  town  and  village  named  in  its  certified* 
of  incorporation,  for  lighting  the  streets,  and  public  or  private 
buildings  or  for  other  purposes;  and  to  lay  conduct ors  for  eon- 
ducting  gas  through  the  streets,  lanes,  alleys,  squares  and  high- 
ways,  in  each  such  city,  village  and  town,  with  the  consent  of  the 
municipal  authorities  thereof,  and  under  such  reasonable  regu- 
lations as  they  may  prescribe;  and  such  municipal  authorities 
shall  have  power  to  exempt  any  such  corporation  from  taxation 
on  their  personal  property  for  a  period  not  exceeding  three 
years  from  the  organization  of  the  corporation.  Any  corpora- 
tion authorised  under  any  general  or  special  law  of  tin 
manufacture  and  supply  gas  shall  have  the  like  powers  afl'i 
privileges/'  (Transportation  Corporations  Law,  §  61 1  sub,  1, 
as  amended  by  L.  1900,  chap.  575  and  L.  1902,  chap.  590.) 

A  gas-light  company  has  no  authority  to  lay  its  pipes  in  a 
country  highway,  without  the  consent  of,  or  without  th  ip- 
praisal  and  payment  of  compensation  to,  the  owner  of  abutting 
[and.     Bloomfield  Gas-light  Co.  v.  Calidns,  62  N.  Y.  386. 

A  grant  by  town  authorities  to  a  gas-light  company  to  la y 
ductors  without  any  expressed  limitation  in  the  streets  and  high- 
ways  of  the  town,  is  not  to  be  deemed  restricted  to  existing 
(streets  and  highways,  but  extends  to  streets  And  highway - 
sequent  h  opened.  If  a  portion  of  the  town  is  subsequently 
incorporated  into  a  village  the  change  from  town  to 
village  government  does  not  alter  the  rights  of  the  gas-ligbr 
company.  People  ex  rel  Woodhaven  Gas-light  Co,  v.  Deehau. 
153  N.  Y.  528. 

b.  Of  electric  light  corporations, — Such  a  corporation 
power,  "if  incorporated  for  the  purpose  of  using  electricity 
for  light,  heat  or  power,  to  carry  on  the  business  of  lighting  by 
electricity  or  using  it  for  heat  or  power  in  cities,  towns  and  vil- 
lages within  this  state,  and  the  streets,,  avenues,  public  parks  and 
places  thereof,  and  public  and  private  buildings  therein;  and 
for  the  purposes  of  such  business  to  generate  and  supply  elec- 
tricity; and  to  make,  sell  or  lease  all  machines,  instruments,  ap- 
paratus and  other  equipments  therefor,  and  to  lay,  erect  ai^l 
construct  suitable  wires  or  other  conductors,  with  the  necessary 
pdes,    pipes    or    other    fixtures    in,    on,    over    and    under 
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the  streets,  avenues,  public  parks  and  places  of  such  cities,  towns 
or  villages,  for  conducting  and  distributing  elect rieit  \\  with  the 
consent  of  the  municipal  authorities  thereof,  and  in  such  man* 
ner  and  under  such  reasonable  regulations,  as  they  may  pre- 
scribe."    (Transportation  Corporations  Law,  §  61,  auk  2.) 

Electric  light  poles  and  wire*  in  public  highways  do  not  con- 
stitute an  additional  burden  upon  the  fee  for  which  the  abutting 
owner  is  entitled  to  compensation,  where  it  is  shown  that  the 
condition  of  the  highway  is  such  that  the  light  to  be  furnished 
by  means  of  such  poles  and  wires  will  facilitate  the  public  use 
of  such  highways.  The  question  as  to  whether  or  not  the  pub* 
lie  use  of  the  highway  requires  the  light  is  primarily  within  the 
determination  of  the  municipal  authorities  of  the  town.  Palm- 
er v*  Larchmont  Electric  Co*,  158  N.  Y.  231.  In  this  case  the 
doctrine  u  stated  (hat  the  lighting  of  a  highway  is  a  street  pur- 
pose, and  is  within  the  grant  of  lands  for  highway  purposes 
whenever  the  necessity  for  such  use  arises;  and  the  erection  and 
maintenance  of  poles  and  electric  wires  for  that  purpose  within 
the  lighted  highway,  without  compensation  to  the  abutting  own- 
er of  the  fee,  is  permissible  as  distinguished  from  telegraph  and 
telephone  poles  and  wires,  which  do  not  aid  the  public  in  travel- 
ing the  highway. 

c.  Pipes  for  conducting  steam. — Any  corporation  organized  un- 
der article  six  of  the  Transportation  Corporations  Law  "or  un- 
der any  general  or  special  law  of  this  state  for  the  purpose  of 
using  electricity  for  light ,  heat  or  power  in  cities,  other  than  of 
the  first  class,  towns  or  villages  within  this  state,  may  have  and 
acquire  the  following  additional  powers,  to  witi  the  power  of 
supplying  steam  to  consumers  from  a  central  station  or  stations 
through  pipes  laid  in  the  public  streets  of  the  cities,  towns  and 
villages  within  this  state,  and  for  that  purpose  to  lay,  construct 
and  maintain  suitable  pipes  and  conduits  or  other  fixtures  in, 
on  and  under  the  streets,  avenues,  public  parks  and  places  of 
such  cities,  towns  or  villages,  with  the  consent  of  the  municipal 
authorities  thereof,  and  under  such  reasonable  regulations  as 
they  may  prescribe."  (Transportation  Corporations  Law, 
§  81,  sub.  4,  as  added  by  L.  1S99,  chap,  565.) 
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3.  Bights  of  water  works  corporatons  in  highways— «*  Permit 
of  local  authorities;  incorporation. — Seven  or  more  persons  may 
become  a  corporation  for  the  purpose  of  supplying  water  to  any 
of  the  cities,  towns  or  villages  and  the  inhabitants  thereof  in 
this  state,  by  executing,  acknowledging  and  filing  a  certificate 
stating  the  name  of  the  corporation,  the  amount  of  its  capital 
stock,  the  number  of  shares  into  which  it  is  to  be  divided,  the 
location  of  its  principal  office,  the  number  of  its  directors,  not 
less  than  seven^  the  names  and  places  of  residence  of  the  direct 
ors  for  the  first  year,  the  name  of  the  cities,  towns  and  villages 
which  it  is  proposed  to  supply  with  water;  that  the  permit  of 
the  authorities  of  such  cities,  towns  and  villages  herein  required 
has  been  granted ;  the  post-office  address  of  each  subscriber^  and 
the  number  of  shares  he  agrees  to  take  in  sucb  corporation,  the 
aggregate  of  which  shall  be  at  least  one-tenth  of  the  capital 
stock,  and  ten  per  centum  of  which  shall  be  paid  in  cash  to  the 
directors.  At  the  time  of  filing  there  shall  be  annexed  to  the 
certificate  and  as  a  part  thereof,  a  permit,  signed  and  acknowl- 
edged by  a  majority  of  the  board  of  trustees  of  the  village,  in 
case  an  incorporated  village  is  to  be  supplied  with  water,  and 
in  ease  a  town,  or  any  part  thereof,  not  within  an  incorporated 
village,  is  to  be  so  supplied,  by  the  supervisor,  justice  of  the 
peace,  town  clerk  and  highway  commissioners  thereof  or  a  ma* 
jority  of  them,  and  in  case  a  city  is  to  he  supplied  with  water 
by  the  board  of  water  commissioners  of  said  city?  or  by  such 
other  board  or  set  of  officials  as  perform  the  duties  of  water 
commissioners  and  have  charge  of  the  water  supply  for  said  w 
authorizing  the  formation  of  such  corporation  for  the  purpose 
of  supplying  such  city,  village  or  town  with  water,  and  an  af- 
fidavit of  at  least  three  of  the  directors  that  the  amount  of  cap- 
ital stock  herein  required  has  been  subscribed  and  paid  in  cash. 
(Transportation  Corporations  Law,  §  SO,  as  amended  by  L 
1892,  chap.  017.) 

b.  Power  to  me   highways* — A  water  works  company 
power:— 

wl.  To  lay  and  maintain  their  pipes  and  liydrants  for  deliver- 
ing and  distributing  water  in  any  street,   highway  or  public 
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place  of  any  city,  town  or  village  in  which  it  has  obtained  the 
permit  required  by  section  eighty  of  this  article- 

2P  To  lay  their  water  pipe?*  in  any  streets  or  avenues  or  pub- 
lic places  of  an  adjoining  city,  town  or  village,  to  the  city,  town 
or  village  where  such  permit  has  been  obtained. 

3.  To  cause  such  examinations  and  surveys  for  its  proposed 
water- works  to  be  made  as  may  be  necessary  to  determine  the 
proper  location  thereof,  and  for  such  purpose  by  its  officers, 
agents  or  servants  to  enter  upon  any  lands  or  waters  in  the  city, 
town  or  village  where  organized,  or  in  any  adjoining  city,  town 
or  village  for  the  purpose  of  making  such  examinations  or  sur- 
veys, subject  to  liability  for  all  damages  done*"  (Transporta- 
tion Corporations  Lawt  §  82.     Amended  by  L.  1892,  chap,  617.) 

Water  pipes  in  public  highways, — The  streets  of  a  city  or  vil- 
lage are  subject  to  use  for  the  purpose  of  supplying  water  to  the 
inhabitants,  and  the  placing  of  pipes  therein  does  not  impose 
an  additional  burden  on  the  fee  if  such  streets  can  be  regarded 
as  urban  streets.  Witeher  v.  Holland  Water  Works  Co.,  06 
Iliin.  619,  20  N.  1\  Supp.  560,  aff'd  142  N.  Y.  626.  Land  in 
a  thickly  populated  town,  over  which  a  public  avenue  is  opened 
by  legislative  authority,  may  be  used  for  all  purposes  necessary 
and  usual  to  a  public  street  in  a  populous  place;  and  the  owner 
is  not  entitled  to  additional  compensation  for  the  use  of  the  land 
in  laying  water  pipes  by  a  company  authorized  by  legislative 
authority  so  to  act.  Crooke  v,  Flatbush  Water  Works  Co.,  29 
Hun*  245,  In  the  case  of  Witcher  v.  Holland  Water  Works 
Co.,  supra,  it  was  further  held  that  a  street  in  an  unincorporated 
village  is  subject  to  use  for  the  purpose  of  supplying  water  to 
the  inhabitants  of  the  village;  and  the  use  of  such  highways  by 
a  duly  incorporated  water  works  company  does  not  impose  an 
additional  burden  upon  the  fee  of  the  street,  although  the  water 
is  not  in  actual  use  under  any  contract  with  the  public  author- 
ities, but  only  by  individual  residents  of  the  village  who  have 
contracted  with  the  company.  The  rule  as  laid  down  in  all 
cases  is  that  the  streets  of  a  populous  unincorporated  village  are 
to  be  deemed  urban  streets  and  trot  ordinary  rural  highways, 
in  respect  to  the  question  of  the  easement  which  the  necessities 
of  the  public  may  impose  upon  them*     It  is  probable,  however, 
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that  the  appropriation  of  a  rural  highway  for  the  conveying  of 
water  to  another  town  or  vil  lage,  the  inhabitants  along  the  hiK 
of  the  pipes  not  being  entitled  to  the  use  of  the  water,  is  im- 
posing an  addition  ill  burden,  for  which  the  abutting  owners  mar 
be  entitled  to  compensation. 

4.  Construction  of  telegraph  and  telephone  Lines  in  highway*.— 
A  telegraph  or  telephone  corporation  "may  erect,  construct 
and  maintain  the  necessary  fixtures  for  its  lines  upon,  over  or 
under  any  of  the  public  roads,  streets  and  highways;  and 
through,  across  or  under  any  of  the  waters  within  the  limits  of 
this  state,  and  upon,  through  or  over  any  other  land,  subject 
to  the  right  of  the  owners  therof  to  full  compensation  for  ibc 
game.  If  any  such  corporation  can  not  agree  with  such  owner 
or  owners  upon  the  compensation  to  be  paid  therefor,  such 
compensation  shall  be  ascertained  in  the  manner  provided  in 
the  condemnation  law."  (Transportation  Corporations  Law, 
§  102.) 

Occupation  of  country  highways  by  telegraph  and  telephone 
companies. — The  rule  is  unquestionably  settled  in  this  state  that 
the  legislature  cannot  authorize  a  corporation  to  appropriate 
any  portion  of  a  rural  public  highway,  by  setting  up  poles  there- 
in for  the  purpose  of  supporting  telegraph  or  telephone  wires, 
without  the  consent  of  the  abutting  owners,  who  own  the 
of  euch  highway*  or  unless  the  right  to  such  highway  for  sucu 
purpose  is  acquired  by  condemnation  proceedings.  Eela  v, 
American  Telephone  &  Telegraph  Co.,  143  N.  Y.  133.  la 
discussing  the  rights  of  such  companies  in  public  highways  the 
court  said: — "Where  land  is  dedicated  or  taken  for  a  public 
purpose,  the  question  is  what  are  the  uses  implied  in  such  dedi- 
cation  or  taking?  Primarily  there  can  be  no  doubt  that  the 
use  is  for  passage  over  the  highway,  The  title  to  the  fee  of 
the  highway  generally  remains  in  the  adjoining  owner  and  he 
retains  the  ownership  of  the  land,  subject  only  to  the  public 
easement*  If  this  easement  does  not  include  the  right  of  a  tel- 
egraph company  to  permanent ly  appropriate  any  portion  of  the 
highway,  however  small  it  may  be,  to  its  own  special,  continuous 
and  exclusive  use,  then  the  defendant  has  no  defence  to  the 
plaintiff's  claim.     Although  the  purpose  of  a  public  highway 
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for  the  passage  of  the  public,  it  may  be  conceded  that  the 

id  forming  such  highway  was  not  taken  for  the  purpose  of 
labling  the  public  to  pass  over  it  only  in  the  then  known 
chicles,  or  for  using  it  in  the  then  known  methods  for  the  con- 
veyance of  property,  or  the  transmission  of  intelligence,  Still 
the  primary  law  of  the  highway  is  motion,  and  whatever 
vehicles  are  used,  or  whatever  method  of  transmission  of  intelli- 
gence is  adopted,  the  vehicle  must  move  and  the  intelligence  be 
transmitted  by  some  moving  body  which  must  pass  along  the 
highway,  either  on  or  over,  or  perhaps  under  it,  but  it  cannot 
permanently  appropriate  any  part  of  it/' 

There  is  a  distinction  in  this  respect  between  the  streets  iff 
villages  and  cities,  and  rural  public  highways*  In  the  case  of 
a  street  in  a  thickly  populated  city  wr  village  the  use  thereof 
by  a  telegraph  or  telephone  company  may  be  shown  to  be  with- 
in the  limits  of  the  public  easement  therein.  See  Johnson  v. 
%  Y.  &  Pi.  Telephone  &  Telegraph  Co,,  76  App.  Div,  564; 
Caatle  v.  Bell  Telephone  Co.,  40  App,  Div.  437, 

An  owner  of  land  abutting  on  a  public  highway  in  a  town 
who  owns  the  fee  to  the  center  of  the  highway,  may  maintain 
an  action  in  ejectment  to  compel  the  removal  of  telephone  poles 
which  a  telephone  company  has  erected  therein,  without  obtain- 
ing  the  right  so  to  do  either  by  condemnation  or  by  conveyance, 
Myers  v.  Bell  Telephone  Co,,  83  App.  Div.  623.  Among  other 
cases  holding  that  the  construction  and  maintenance  of  a  tele- 
graph or  telephone  line  within  the  limits  of  a  public  highway  is 
an  additional  burden  upon  the  fee,  not  included  in  the  original 
dedication  are  the  following: — Blashfield  v.  Empire  State  Tele- 
phone &  Telegraph  Co,,  71  Hun,  532;  Metropolitan  Telephone 
&  Telegraph  Co.  v.  Colwell  Lead  Co,,  67  How,  Pr.  365;  Dusen- 
bury  v.  Mutual  Telegraph  Co.,  11  Abb,  N.  C.  440, 

The  owner  of  land  abutting  on  a  highway,  who  does  not  own 
any  portion  of  the  fee  thereof,  cannot  compel  the  removal  of 
poles  erected  in  the  highway  by  a  telephone  company,  which 
do  not  cause  any  substantial  damage  to  any  easement  of  light, 
air  or  access  which  he  has  in  the  highway.  Halleran  v.  Bell 
Telephone  Co.,  64  App.  Div.  41. 
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IS,  Laying  pipes  for  heating  purposes  in  highways. — A  business 
corporation  is  authorized  by  LP  1879,  chap.  317  to  lay  hot  water, 
hot  air  and  steam  pipes  in  the  highways  of  towns.  Suck  act  \& 
as  follows: — 

§  L  "The  municipal  authorities  of  the  cities,  towns  and  vil- 
lages of  the  State  of  New  York  are  hereby  authorized  and  em- 
powered to  carry  out  the  provisions  of  this  act* 

§  2;  ffAny  corporation  or  association  formed  or  organized 
under  the  act  entirled  'An  act  to  authorize  the  formation  of  cor- 
porations for  manufacturing,  mining,  mechanical,  or  chemical 
purposes/  passed  February  seventeenth,  eighteen  hundred  and 
forty-eight,  or  under  any  of  the  amendments  to  said  act 
under  the  'Act  to  provide  for  the  organization  and  regulation 
of  certain  business  corporations/  passed  June  twenty-first*  eigh- 
teen hundred  and  seventy-five,  shall  have  full  power  to  manu- 
facture, furnish,  and  sell  such  quantities  of  hot  water,  hot  air, 
or  steam  as  may  be  required  in  the  city,  town  or  village  where 
the  same  shall  be  located;  and  such  corporation  shall  have 
power  to  lay  pipes  or  conductors  for  conducting  hot  water*  hot 
air  or  steam  through  the  streets,  avenues,  lanes,  alleys,  square- 
and  highways  in  such  city,  village  or  town,  with  the  consent  of 
the  mnnicipal  authorities  of  said  city,  town  or  village,  and  under 
such  reasonable  regulations  and  conditions  as  they  may  pre- 
scribe; and  whenever  any  such  permission  shall  be  granted  it 
shall  only  be  upon  the  condition  that  reasonable  compensation 
shall  be  paid  therefor,  and  upon  a  further  condition  thai  i 
satisfactory  bond  shall  be  given  to  secure  the  city,  town  or  vil- 
lage against  all  damages  in  the  use  of  said  pipes*  The  amount 
of  the  compensation,  and  the  manner  of  its  payment,  u 
amount  of  the  bond  shall  be  fir^f  fixed  and  determined  by  said 
municipal  authorities,  before  any  pipes,  as  provided  for  b; 
act,  shall  be  laid  in  any  city,  town,  or  village  of  this  State,  and 
that  all  such  permissions  heretofore  given  by  any  of  said  mu- 
nicipal authorities,  where  the  above  terms  have  been  com- 
plied with,  are  hereby  confirmed." 

The  acta  referred  to  are  L.  184S,  chap.  40,  and  L.  1875,  chip 
611. 


CHAPTER  VIL 
Turnpikes,  Plank-roads  and  Toll  Bridges. 

Tn importation    topporu Hon*    LftW|    Artiel*    IX. 

Incorporation. 

Restriction  upon  location  of  road. 

Agreement  for  use  of  highway. 

Application  to  board  of  supervisors* 

CommlBaioners  to  lay  out  road. 

Possession  of  and  title  to  real  estate. 

Use  of  turnpike  road  by  plankroad. 

Width  and  construction  of  road. 

Construction  of  bridges;  obstruction  of  rafts1  prohibited. 

Certificate  of  completion  of  road  or  bridge. 

Gates,  rate*  of  toll;  and  exemption. 

Toll  gatherers. 

Penalty  for  running  a  gate. 

Location  of  gates  and  change  thereof. 

Inspectors,  their  powers  and  duties. 

Change  of  route,  extensions  and  branches* 

Milestones,  guide-posts  and  holst-gatea. 

Location  of  office  of  corporation. 

Consolidation  of  corporations,  sale  of  franchise. 

Surrender  of  road. 

Taxation  and  exemption. 

Hauling  logs  and  timber. 

Encroachment  of  fences. 

Penalty  for  fast  driving  over  bridges. 

Acts  of  directors  prohibited. 

Actions  for  penalties. 

Proof  of  incorporation. 

When  stockholders,  to  be  directors. 

Dissolution  of  corporation,   road  to  be  a  highway. 

Town  must  pay  for  lands  not  originally  a  highway. 

Highway  labor  upon  line  of  plank-road  or  turnpike. 

Extension  of  corporate  existence. 


§  120.  Incorporation— Five  or  more  persona  may  become  a 
corporation  for  the  purpose  of  constructing,  maintaining,  and 
owning  a  turnpike,  plank-road  or  a  bridge,  or  causeway  across 
any  stream  or  channel  of  water,  or  adjoining  bay,  swamp,  marsh, 
or  water  to  form  in  connection  with  such  bridge  or  causeway 
a  continuous  roadway  across  the  same,  by  signing,  acknowledg- 
ing and  filing  a  certificate  containing  the  name  of  the  corpora- 
tion, its  duration,  not  exceeding  fifty  years,  the  amount  and 
number  of  shares  of  its  capital  stock,  the  number  of  its  director*, 
and  their  names  and  the  post-office  address  for  the  first  year. 
the  termini  of  the  proposed  road,  its  length,  and  each  town,  city 
or  village  into  or  through  which  it  is  to  pass,  or  of  a  bridge, 
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the  location  and  plan  thereof,  and  the  post-office  address  of  each 
subscriber,  and  the  number  of  shares  of  stock  which  he  agrees 
to  take,  the  aggregate  of  which  subscriptions  shall  not  be  less 
than  five  hundred  dollars  for  every  mile  of  road,  or  if  a  bridge 
corporation  not  less  than  one-fourth  of  the  amount  of  the  cap- 
ital stock,  and  five  per  cent  of  which  must  be  actually  paid  in 
cash,  There  shall  be  indorsed  on  and  annexed  to  the  certificate 
and  made  a  part  thereof  the  affidavit  of  at  least  three  of  the 
directors  named  therein,  that  the  required  amount  of  capital 
stock  has  been  subscribed  and  the  prescribed  percentage  paid 
in  cash* 

This  article  of  the  Transportation  Corporations*  Law  does  not  apply  to 
a  turnpike,  plank  road,  or  bridge  corporation  not  organized  under  a  g»- 
eral  law.  It  has  no  application  to  auch  a  corporation  organised  tin- 
der a  apeclal  act.  Aurora  &  Buffalo  Flank  Road  Co,  v,  Schrot,  90  B&n 
W;  «ee  also  Monlicello  &  Fallsfourgh  Turnpike  Co.  v.  Lero>\  72  App.  Dlv. 
241. 

§  121.  Restrictions  upoa  location  of  road* — Xo  such  road  shall 
be  laid  out  through  any  orchard  of  the  growth  of  four  years 
or  more  to  the  injury  or  dest ruction  of  fruit  trees*  or  through 
any  garden  cultivated  for  four  years  or  more  before  the  laying 
out  of  the  road,  or  through  any  dwelling-house  or  building 
connected  therewith,  or  any  yards  or  inclosures  necessary  for 
its  use  or  enjoyment  without  the  consent  of  the  owner  thereof, 
nor  shall  any  such  corporation  bridge  any  stream  in  any  man 
ner  that  will  prevent  or  endanger  the  passage  of  any  raft  of 
twenty-five  feet  in  width,  or  where  the  same  is  navigable  bv 
vessels  or  steamboats. 

§  122.  Agreement  for  nae  of  highways — The  supervisor  and 
commissioner  of  highways,  or  a  majority  if  there  be  more  than 
one  of  any  town,  may  agree  in  writing  with  any  such  corpora* 
tion  for  the  use  of  any  part  of  a  public  highway  therein  re- 
quired for  the  construction  of  any  such  road,  mid  the  compen- 
sation to  be  paid  by  the  corporation  for  taking  and  using  such 
highway  for  such  purpose  on  first  obtaining  consent  of  at  tart 
two-thirds  of  all  the  owners  of  land  bounded  on  or  along  and 
highway,  which  agreement  shall  be  filed  and  recorded  in  the 
town  clerk's  office  of  the  town.  If  such  agreement  can  not  be 
mad**  the  corporation  may  acquire  the  right  to  take  such  hV 
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way  for  such  purpose  by  condemnation.  The  compensation 
iherefor  shall  be  paid  to  the  commission ers  of  highways,  to  be 
expended  by  them  in  improving  the  highways  of  the  town. 

Powers  of  town  offietrs*— The  supervisor  and  commissioner  or  high- 
ways may  contract  with  a  plank  road  or  turnpike  company  as  to  its 
taking  or  using  a  highway  of  the  town  for  the  construction  of  Its  road. 
They  may  agree  with  the  company  upon  the  compensation  and  damages 
to  be  paid  for  taking  and  using  the  highway,  and  may  grant  the  right 
to  do  so.  But  they  cannot  grant  this  right  on  condition  that  it  shall 
erect  and  maintain  its  toll-gates  in  specified  localities^  Nor  can  they 
grant  such  right,  and  as  a  consideration  therefor,  obligate  the  company 
nor  to  locate  and  maintain  a  toll-gate  within  a  specified  limit.  Palmer 
v.  Ft*  Plain  and  Coopers  town  Plank  Road  Co.,  It  N,  Y,  37s\ 

Or  ant  of  land  to  company,— A  corporation  organized  /under  this  ar- 
ticle fa  authorised  to  take  by  purchase  the  entire  fee  of  lands  needed  for 
Its  road,  and  no  condition  or  qualification  of  the  grant  will  be  Implied  in 
an  absolute  conveyance  to  It  In  fee.  The  grantor  retains  no  property 
therein  which  will  prevent  a  division  of  the  property  among  the  stock- 
holders, or  which  will  preclude  the  public  from  entering  upon  such 
lands  for  the  purpose  of  a  highway  upon  the  abandonment  of  Its  road 
by  the  company.     Heath  v,  Btfrmore,  GO  N.  T+  302. 

Boad  does  not  cease  to  be  public  highway.— Where  a  plank  road 
company  takes  and  uses  a  public  highway  for  Its?  purposes,  the  road  thua 
appropriated  does  not  cease  to  be  a  public  highway.  The  general  right 
of  the  public  to  use  it  for  the  purpose  Of  travel,  With  horses,  carriage 
ond  on  foot,  »*emains  unimpaired.  The  change  effected  by  the  law  Is 
that  the  general  public,  In  consideration  of  the  payment  of  certain  tolls, 
Is  relieved  from  the  burden  of  keeping  the  highway  in  repair,  and  the 
duties  which,  In  this  respect,  before  belonged  to  the  commissioner*  of 
highways  and  other  local  officers,  Is  transferred  to  the  company,  Walk- 
er v\  Cay  wood.  31  N.  Y.  H. 

Although  a  turnpike  corporation  has  acquired  a  right  to  the  use  and 
control  of  a  town  highway  for  Its  purposes,  there  still  remains  In  the 
highway  commit  loners  a  general  control  over  It  as  a  highway,  and  they 
have  a  duty  to  perform  towards  the  public  In  connection  with  Its  proper 
maintenance  as  such.  A  turnpike  company  cannot,  therefore,  consent 
to  the  construction  of  an  electric  railway  within  the  highway  without 
the  consent  of  the  highway  commissioners  and  the  abutting  owners  as 
required  by  the  general  Railroad  T.aw.  Matter  of  Application  of  Roch- 
ester Electric  Ry.  Co..  123  N,  Y,  35L 

§  123.  Application  to  board  of  supervisors. — If  the  lands  neo 
essary  for  the  construction  of  the  road  or  bridge  of  any  such 
corporation  in  any  county  have  not  been  procured  by  gift  or 
purchase,  and  the  right  to  take  and  use  any  part  of  any  high- 
way therein  required  by  such  corporation  shall  not  have  been 
procured  by  agreement  with  the  supervisor  and  commissioners 
of  highways  of  the  town  in  which  such  highway  is  situated, 
the  corporation  may  make  application  to  the  board  of  super- 
visors of  r>arh  county  in  which  mich  bridge  or  road,  or  any  part 
thereof,  is  to  be  located,  for  authority  to  build,  lay  out  and 
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construct  the  dame,  and  take  the  necessary  real  estate  for  such 
purpose.     Notice  of  the  application  shall  he  published  in  at 
least  one  public  newspaper  in  each  county  for  six  successive 
weeks,  specifying  the  titoe  and  place  where  it  will  be  made,  the 
location,  length  and  breadth  of  any  such  bridge,  and  the  length 
and  route  of  any  such  proposed  road,  its  character,  and  each 
town,  city  and  village  in  or  through  which  it  is  to  be  construct- 
ed.    The  application  may  be  made  at  any  annual  or  special 
meeting  of  the  board,  and  if  the  corporation  desires,  a  special 
meeting  therefor  any  three  members  of  the  board  may  fix  a  time 
when  the  same  shall  be  held,  and  notice  thereof  shall  be  served 
upon  each  of  the  other  supervisors  by  delivering  the  same  to 
him  personally  or  leaving  it  at  his  place  of  residence  at  least 
twenty  days  before  the  meetings  and  the  expenses  of  the  special 
meeting  and  of  notifying  the  members  of  the  hoard  thereof 
shall  be  paid  by  the  corporation.     All  persons  interested  there- 
in or  owning  real  estate  in  any  of  the  town 5  through  which  it 
is  proposed  to  construct  the  road  may  appear  and  be  heard  upon 
the  hearing  of  the  application.     The  board  may  take  testimony 
in  respect  thereto  or  authorize  it  to  be  taken  by  a  committee 
of  the  board,  and  may  adjourn  the   hearing  from   time  to 
time.     After  hearing  the  application  the  board  may,  by  an 
order  entered  in  its  minutes,  authorize  the  corporation  to  con- 
struct such  bridge  or  road  and  to  take  the  real  estate  necessary 
for  that  purpose,  and  a  copy  of  the  order  certified  by  the  clerk 
of  the  board  sh&U  be  recorded  by  the  corporation  in  the  office 
of  the  clerk  of  the  county  in  which  such  bridge  or  mad  or  any 
part  thereof  is  to  be  located  before  any  act  shall  be  done  under 
it. 

§  124.  Commissioners  to  lay  out  road* — If  the  application  for 
the  construction  of  any  such  road  is  granted*  the  hoard  shall 
appoint  three  disinterested  persons,  not  owners  of  rea 
in  nuv  town!  through  which  the  road  is  to  be  constructed  or  in 
any  adjoining  town,  commissioners  to  lay  out  the  road.  The? 
shall  take  the  constitutional  oath  of  office,  and  without  n«- 
necessary  delay  lay  out  the  route  of  such  road  in  such  manner 
as  in  their  opinion  will  best  promote  the  public  interests;  they 
shall  hear  all  persons  interested  who  shall  apply  to  be  heard 
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and  may  take  testimony  in  relation  thereto,  and  shall  cause  an 
accurate  survey  and  description  of  the  road  and  the  necessary 
buildings  and  gates,  signed  and  acknowledge*!  by  them  to  be 
recorded  in  the  clerk's  office  of  the  county.  If  the  road  is 
situated  in  more  than  one  county,  such  survey  and  description 
shall  be  separate  as  to  that  portion  in  each  county  and  filed  in 
the  office  of  the  clerk  of  the  county  in  which  it  relates*  The 
corporation  shall  pay  each  commissioner  three  dollars  for  every 
day  spent  by  him  in  the  performance  of  his  duties  and  his  neces- 
sary expenses, 

§  125.  Possession  of  and  title  to  real  estate. — The  route  so 
laid  out  and  surveyed  by  the  commissioners  shall  be  the  route 
of  the  road,  and  the  corporation  may  enter  upon,  take  and  hold 
for  the  purposes  of  its  incorporation,  the  lands  described  in 
such  survey  as  necessary  for  the  construction  of  its  road,  and 
■quisite  building?  and  gates.  If  for  any  cause  the  owner  of 
of  such  lands  shall  be  incapable  of  selling  the  same  or  his 
e  or  residence  con  not,  with  reasonable  diligence  be  ascer- 
tained, or  the  corporation  is  unable  to  agree  with  the  owner  for 
he  purchase  thereof,  it  may  acquire  title  thereto  by  condem- 
ation. 

§  126,  Use  of  turnpike  road  by  plank- road. — Xo  plank-road 
hall  be  made  on  the  roadway  of  any  turnpike  corporation  with- 
its  consent,  except  for  the  purpose  of  crossing  the  same. 
ny  plank-road  corporation  may  contract  with  any  connecting 
rap  ike  corporation  for  the  purchase  of  its  roadway  or  a  part 
ereof,  or  of  its  stock,  on  such  terms  as  may  be  mutually 
upon,  and  such  stock,  if  purchased,  sinll  be  held  by  the 
plank-road  corporation  for  the  benefit  of  its  stockholders  in 
proportion  to  the  amount  of  stock  held  by  each,  and  a  transfer 
of  stock  in  the  plank-road  corporation  shall  carry  with  it  its 
proportional  amount  of  the  turnpike  stock,  and  entitle  the 
holder  tbereof  to  his  share  of  the  dividends  derived  therefrom. 
x\fter  the  purchase  of  the  whole  of  the  stock  of  any  such  turn- 
pike corporation  by  such  plank-road  corporation  the  directors 
of  the  plank-road  corporation  shall  be  the  directors  of  the  turn- 
pike corporation,  and  shall  manage  its  affairs  and  render  at* 
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acconot  of  the  same  annually  to  the  stockholders  of  the  plank* 
road  corporation.  If  the  plank-road  corporation  is  Jissoh 
its  stockholders  at  the  time  of  dissolution  shall  be  the  stock 
holders  of  the  turnpike  corporation  in  proportion  to  the  amount 
of  stock  held  by  each,  and  the  stock  of  the  turnpike  corporation 
shall  thereafter  be  deemed  to  be  divided  into  shares  equal  in 
number  to  the  shares  of  stock  of  the  late  plank-road  corpora 
tion,  and  scrip  therefor  shall  be  issued  accordingly  to  each  of 
the  hist  stockholders  of  the  plank-road  corporation,  and  the 
officers  of  the  turnpike  corporation  shall  be  the  same  in  number 
as  provided  for  in  its  charter  or  certificate  of  incorporation^  and 
shall  be  chosen  by  such  former  stockholders  of  the  plank- road 
corporation  or  their  assigns.  A  corporation  owning  a  turnpike 
road  on  or  adjoining  which  a  plank-road  shall  have  been  con 
structed  may  abandon  that  portion  of  its  road  on  or  adjoining 
the  route  of  which  a  plank- road  is  actually  constructed  and 
used. 

§  127.  Width  and  construction  of  road, — Every  such  plant 
road  shall  be  so  constructed  as  to  make,  secure  and  maintain  a 
smooth  and  permanent  road,  the  track  of  which  shall  be  made 
of  timber f  plank  or  other  hard  material  forming  a  Jiard  and 
even  surface,  and  every  such  turnpike  road  shall  be  bedded 
with  stone,  gravel  or  such  other  material  a<*  may  be  found  oa 
the  line  thereof,  snd  faced  with  broken  stone  or  gravel,  form- 
ing a  hard  and  even  surface  with  good  and  sufficient  ditches 
on  each  side  wherever  practicable,  and  all  such  roads  shall  be 
laid  out  at  least  four  rods  wide  and  the  arch  or  bed  at  least 
eighteen  feet  wide,  and  dhall  be  so  constructed  as  to  permit 
carriages  and  other  vehicles  conveniently  to  pass  each  other, 
and  to  pas*  on  and  off  such  road  where  intersected  with  other 
roads.  Any  corporation  Tshich  shall  have  ence  laid  its  .mad 
with  plank  may  relay  the  same,  or  any  part  thereof,  with 
broken  stone,  gravel,  shells  or  other  hard  materials,  forming  a 
good  and  substantial  road.  Any  plank-road  or  turnpike  cor 
po  rat  ion  may  lay  iron  rails  on  its  road  suitable  for  the  use  of 
wagons  and  vehicles  drawn  by  horses  or  animals  over  its  road, 
btri  no  other  motive  power  shall  be  used  thereon. 


Turnpikes,  Flank  Roads  and  Toll  Bridges. 


339 


§  128*  Construction  of  bridges;  obstruction  of  rafts  prohibited. 
— Every  bridge  constructed  by  any  such  corporation  shall  bo 
built  with  a  good  and  substantial  railing  or  siding  at  least  four 
and  one-half  foot  high,  and  over  any  stream  navigable  by  rafts 
the  corporation  shall  keep  the  channel  of  the  at  re  am  above  and 
below  the  bridge  free  and  clear  from  all  deposit  a,  formed  or 
occasioned  by  the  erection  of  the  bridge,  which  shall  in  any  wise 
obstruct  the  navigation  t hereof f  and  shall  be  liable  to  all  per- 
sons unreasonably  or  unnecessarily  delayed  or  hindered  in  pass- 
ing the  same  for  all  damages  sustained  thereby.  Nothing  in 
this  act  shall  be  construed  to  authorize  the  bridging  of  any 
river  or  water-course  where  the  tide  ebbs  and  flows,  or  any 
waters  over  which  the  federal  authorities  have  any  control, 
unless  the  consent  of  such  federal  authorities  be  first  obtained; 
nor  the  construction  of  any  bridge  within  the  limits  prescribed 
by  any  existing  law  for  the  erection  or  maintenance  of  any 
other  bridge,  (Amended  by  L.  1805,  chap.  722;  L,  1896, 
chap.  7T8.) 

§  129,  Certificate  of  completion  of  road  or  bridge. — When  any 
fuch  corporation  shall  have  completed  its  bridge  or  road  or  any 
five  consecutive  miles  thereof,  it  may  apply  to  the  commission- 
ers of  highways  of  each  town  in  which  the  completed  road  or 
bridge  is  situated  to  inspect  the  same,  and  if  a  majority  of  the 
commissioners  are  satisfied  that  the  road  or  bridge  is  made  and 
completed  as  required  by  law  and  in  a  manner  safe  and  con- 
venient for  the  public  use,  they  shall  make  a  certificate  to  that 
effect,  which  shall  be  filed  in  the  office  of  the  county  clerk. 
Each  commissioner  shall  be  paid  by  the  corporation  two  dollars 
per  day  for  his  services  and  necessary  expenses. 

§  130.  Gates,  rates  of  toll;  and  exemption. — Upon  filing  such 
certificate  such  corporation  may  erect  %  toll-gate  at  such  bridge 
or  one  or  more  toll-gates  upon  the  road  so  inspected,  and  may 
demand  and  receive  the  following  rates  of  toll,  a  printed  list 
of  which  shall  be  conspicuously  posted  at  or  over  each  gate. 
If  a  bridge  corpo ration,  such  sum  as  shall  be  from  time  to  time 
prescribed  by  the  board  of  supervisors  of  the  county  or  couri- 
in  which  the  bridge  i-  located.     If  a  turn-pike  or  plank 
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road,  for  every  vehicle  drawn  by  one  animal^  one  cent  per  mile, 
snd  one  cent  per  mile  for  each  additional  animal;  for  ever? 
vehicle  used  chiefly  for  carrying  passenger^  three  cents  per 
mile,  and  one  cent  per  mile  for  each  additional  animal; 
every  horse,  rode,  led  or  driven,  three-quarters  of  a  cent 
mile;  for  every  score  of  sheep  or  swine,  one  and  one-half  cents 
per  mile,  and  for  every  score  of  neat  cattle,  two  cents  per  mile* 
When  diverging  roads  strike  any  plank-road  or  turnpike  at  or 
near  any  toll-gate,  the  board  of  supervisors  of  the  county  maj 
direct  that  the  toll  charge  shall  commence  from  the  point  of 
fuch  divergence,  and  only  for  the  distance  traveled  on  suet 
turnpike  or  plank- road,  but  fractions  of  cents  may  be  made 
nnitp  of  cents  in  favor  of  the  plank-road  or  turnpike  corpora- 
tion  The  corporation  may  from  time  to  time  commute f  but 
not  for  a  longer  period  than  one  year  at  any  one  time,  with  any 
person  whose  place  of  abode  shall  adjoin  or  be  near  to  the  road 
for  the  toll  payable  at  the  nearest  gate  on  each  side  thereof, 
and  the  commutation  may  be  renewed  from  year  to  yean  Nt> 
tolls  shall  be  charged  or  collected  at  any  gate,  from  any  person 
going  to  or  from  public  worship,  a  funeral,  school,  town  meet- 
ing or  election  at  which  he  is  a  voter  to  cast  his  vote,  a  military 
parade  which  he  is  required  by  law  to  attend,  any  court  which 
he  shall  be  required  to  attend  as  a  juror  or  witness,  nor  wbei1 
going  to  or  from  his  required  work  upon  any  public  highway, 
nor  when  transporting  troops  in  the  actual  service  of  the  United 
States;  and  no  toll  from  persons  living  within  one-half  mile  ol 
the  gate  by  the  most  usual  traveled  road  when  not  engaged  in 
the  transportation  of  other  persons  or  property  except  that 
persons  living  within  one  mile  of  the  gate,  by  the  most  usually 
traveled  road,  in  an  incorporated  village  of  over  six  thousand 
inhabitants,  when  not  engaged  in  the  tjamportation  of  the 
persons  or  property  shall  be  exempt  from  the  payment  of  tolL 
(Amended  by  L,  1893,  chap.  538.) 

The  board  of  supervisors  may  establish  th*  rates  of  toll  for  crossing 
a.  public  bridge  erected  by  a  bridge  corporation,  County  Law,  I  fc, 
ante  p.  Such  boards  have  the  power  by  a  vote  of  two* thirds  of  It* 
members  to  change  the  rates  of  toll  charged  or  received  by  a  turnpUr* 
or  plank  road  company.    County  Law,  S  7S,  ante  p. 

Application  of  section.  The  provision  of  the  above  section  that  no 
toll  Erhall  be  collected  at  any  gate  from  a  person  living  within  one-haif 
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a  mile  of  the  grate,  only  applies  to  corporations  organized  under  the 
general  law\  and  does  not  apply  to  a  turnpike  company  Incorporated 
under  a  special  charter.  Great  Western  Turnpike  Co.  v.  Chafer,  r>7  A  pp. 
Div,  331,  a!Td  172  N,  Y.  €62;  Aurora  &  Buffalo  Plank  Bond, Co,  v.  Schrot. 

my  Hun.  66, 

Exemptiona^^Fersons  going  to  or  from  public  worship  are  exempt, 
whether  for  the  purpose  of  conducting  or  uniting  In  the  fx&rc  lata  of,  de- 
votion* Skinner  v+  Anderson,  12  Barb,  648,  Where  a  person  clatma  ex- 
emption from  the  payment  of  toll  on  the  ground  that  he  lives  wlttiln 
one-half  a  mile  of  the  gate  by  the  most  usually  traveled  ro^dr  he  mujSt 
establish  not  only  euch  fact,  but  also  that  at  the  time  zhi  t^l  was»  ex 
ed  he  was  not,  ^engaged  in  the  transportation  of  other  persons  or 
property/1  Conly  v.  CIayt  SH>  Hun,  20.  Where  a  person,  assuming  to  act 
on  behalf  of  a  turnpike  company  makes  an  oral  agVeeme'nt  with  <tfe  11  fe 
tenant  of  a  farm  within  half  a  mile  of  the  toil-gaje*  that  if  suqfc  tenant 
,  will  cloae  up  a  private  road  which  diminishes  the  in  vet  over  the  turn- 
pike, the  occupants  of  the  farm  shall  be  forever  relieved  "from  liability 
to  pay  tolla,  the  turnpike  company  cannot,  after  re e o gn  1  z injj  t^e  agree- 
ment for  forty  years,  question  the  authority'  of  the  peraort  Who1  made 
the  agreement  on  its  behalf.  Great  Western,  Tprn» Ike  C^'  HJ  ^ha/er* 
57  App,  DIv,  331,  afTd  172  N,  T.  flfi2. 

fj$h 

§  131.  Toll  gatherers.— Every  such  corp^atWV.'  may  appoint 
toll  gatherers  to  collect  toll  at  each  gat^,  who  muv  detain  and 
prevent  from  pacing  through  the*  gateVaiiv  rWWg,  lad- 

ing or  driving  animals  or  vehicles,  stibjjWet  tb  "the"  pa^nient  of 
toll,  until  the  toll  is  paid,  but  if  he  i&aH  unreasonably hinde'r 
or  delay  any  traveler  or  passenger  liaole'to  tfi£ 'payment' of  ¥61!, 
or  shall  demand  or  receive  from  any  }>eT£ori  lilor^  toll  rhan  |& 
is  authorized  by  law  to  collect,  he  shall  forfeit  to^slich 'person 
the  sum  of  five  dollars  for  every  oflFib^,,ii!rf'|fhe''8OTfJ)arSation 
employing  him  shall  he  liable  for  the  payment iherebf /  rind  f or 
any  damages  sustained  by  any  porsrin' IWi!  aWS  done  or  ttttffl 
to  be  done  by  him  in  his  capacit4"of  #1  felfh^K  if  on  re- 
covery of  judgment  against  the  'loU^gttlMWft  lli£rtffdr,  execu- 
tion thereon  shall  be  returned  nulla  bona. 

§  132.  Penalty  for  running  a  gate,— Any  prison  who,  with  in- 
tent to  avoid  the  payment  of  toll,  shaj}  pasa  any  gate,  without 
paving  the  toll  required  by  lawt  or  shall,  with  hi*  team,  carriage 

horse  turn  out  of  a  turnpike  or  plank-road  an4  pass  any  gate 
thereon  on  ground  adjacent  th*mto*  shall,  .forfeit  for  each 
offense  the  sum  of  ten  dollars  to  the  corporation  injured- 

|  133.  Location  of  gates  and  change  thereof. — No  such  cor- 
poration shall  erect  any  toll  gate,  house,  or  other  building  with- 
in  ten  rode  of  the  front  of  any  dwelling  ti ousel,  barn  or  other 
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out  house,  without  the  written  consent  of  the  owner,  and  the 
county  judge  of  the  county  in  which  the  same  is  located  ahull, 
on  application,  order  any  building  so  erected  to  be  removed, 
and  if  a  majority  of  the  commissioners  of  highways  of  anj 
town,  in  which  a  toll-gate  shall  be  located,  or  in  an  adjoining 
town,  shall  deem  the  location  of  any  gate  unjust  to  the  public 
interests  by  reason  of  the  proximity  of  diverging  roads  or  other- 
wise, they  may,  on  fifteen  days'  written  notice  to  the  president 
or  secretary  of  the  corporation,  apply  to  the  county  court  oi 
the  county  in  which  the  gate  is  located,  for  an  order  to  alter  or 
change  its  location*  On  hearing  such  application,  and  viewing 
the  premises,  if  deemed  necessary,  the  court  may  make  such 
order  in  the  matter  as  may  be  just  and  proper.  Either  party 
may,  within  fifteen  days  thereafter,  appeal  to  the  general  term 
of  the  supreme  court  from  such  order,  on  giving  such  security 
as  the  county  judge,  making  the  order,  may  prescribe.  LTpon 
such  appeal  the  supreme  court,  on  motion  of  either  party  and 
on  due  notice,  shall  appoint  three  disinterested  persons  who  are 
not  residents  of  any  town  through  or  into  which  such  road  shall 
run,  or  to  or  from  which  it  is  the  principal  thoroughfare,  or 
any  adjoining  town,  as  referees  to  hear,  try  and  determine  the 
appeal  Such  referees  shall  view  the  premises  and  the  location 
of  the  gate,  and  hear  the  parties  in  the  same  manner  as  on  the 
trial  of  an  issue  of  fact  by  a  referee  in  a  civil  action  in  the 
supreme  court,  and  report  their  decision  thereon  and  the  rea- 
sons therefor,  and  the  evidence  taken  thereon  to  the  supreme 
court,  and  such  court  shall  review  the  report  and  render  judf 
ment  thereon  as  justice  and  equity  shall  require,  which  shall 
be  final  and  conclusive.  The  referees  shall  be  entitled  to  the 
same  fees  as  referees  in  civil  actions  in  the  supreme  court,  to  be 
paid  in  the  first  instance  by  the  party  in  whose  favor  their  re- 
port or  decision  shall  be,  and  the  supreme  court  shall  award 
judgment  therefor,  with  such  costs  and  expenses  as  it  may  deem 
reasonable,  to  the  successful  party  on  the  appeal,  which  judg* 
ment  shall  be  entered  with  the  order  affirming  or  reversing  the 
order  appealed  from,  and  may  be  enforced  by  execution  as  a 
judgment  of  a  court  of  record,  Tf  the  order  of  the  county 
court  ift  not  appealed  from,  it  may  be  enforced,  as  the  court 
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f  direct,  and  the  court  may  allow  auch  costs  as  may  be 
deemed  just  and  equitable. 

§  134.  Inspectors;  their  powers  and  duties. — The  commission- 
ers of  highways  of  the  several  towns  and  the  trustees  or  other 
officers  in  the  incorporated  cities  and  villages  of  the  state,  who 
periorm  the  duties  of  commissioners  of  highways  in  such  cities 
and  villages,  shall  be  inspectors  of  plank-roads  and  turnpikes,  in 
their  respective  towns,  cities  and  villages.  They  shall  inspect 
or  cause  to  be  inspected  by  one  or  more  of  them  the  whole  of 
such  turnpike  or  plank-roads  as  lies  in  their  respective  towns, 
villages  or  cities,  at  least  once  in  each  month,  and  whenever 
written  complaint  shall  he  made  to  any  inspector,  that  any  part 
of  such  road  lying  in  the  town,  city  or  village  of  such  inspector 
is  out  of  repair  he  shall,  without  delay,  view  and  examine  the 
part  complained  of.  If  such  turnpike  or  plank-road  shall  be 
found  to  be  out  of  repair  or  in  condition  not  to  be  conveniently 
used  by  tbe  public,  such  inspectors  or  either  of  them,  or  the 
one  to  whom  such  complaint  shall  have  been  made,  shall  give 
written  notice  to  the  toll-gatherer,  or  person  attending  the  gate 
nearest  the  place  out  of  repair  or  in  bad  condition  to  cause  the 
same  to  be  put  in  good  condition  before  a  time  therein  desig- 
nated not  lees  than  forty-eight  hours  after  the  service  of  such 
notice,  or  to  appear  before  the  county  court  of  the  county  in 
which  that  part  of  the  road  is  situated,  at  a  time  In  said  notice 
designated,  and  show  cause  why  such  turnpike  or  plank-road 
should  not  be  repaired  or  put  in  good  condition  as  in  said  notice 
directed.  If  such  road  shall  not  have  been  theretofore  repaired 
or  put  in  good  condition  as  in  said  notice  directed,  then  the 
county  court  shall,  upon  the  return  of  such  notice,  hear  the 
allegations  and  proofs  of  the  parties,  and  it  shall  always  be  open 
for  that  purpose;  and  if  the  court  shall  find  such  road  to  be 
out  of  repair  or  in  bad  condition  it  may  give  additional  time 
for  the  repair  thereof,  or  it  may  order  the  gate  nearest  the 
place  out  of  repair  or  in  bad  condition  to  be  immediately  upon 
the  service  of  the  order,  or  at  a  time  therein  specified,  thrown 
open  and  to  remain  open  until  the  road  shall  be  fully  repaired 
at  the  place  directed  to  be  repaired  as  aforesaid-     Such  order 
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shall  Le  served  in  the  manner  therein  specified  upon  the  keeper 
of  the  gate  bo  ordered  to  be  thrown  open.  Any  inspector  within 
the  town,  city  or  village  where  such  road  has  been  repaired  pur- 
suant to  notice  or  order  as  aforesaid,  may  certify  that  such 
road  has  been  duly  repaired.  The  fees  of  the  inspector  for  tie 
services  above  mentioned  shall  be  two  dollars  for  each  day  ac- 
tually employed,  together  with  necessary  witnesses'  fees,  to  be 
paid  by  the  corporation  or  person  whose  road  is  so  inspected, 
if  the  gates  are  ordered  to  be  thrown  open,  but  otherwise  to  be 
charged,  audited  and  paid  in  the  same  manner  as  other  fees  of 
dpnmufiflioiiera  of  highways.  Any  inspector  who  negh 
perform  hLs  duties  shall  forfeit  to  the  party  aggrieved  the  sum 
cf  twenty-five  dollars  for  each  offense.  Every  keeper  of  a  gate 
ordered  to  be  thrown  open,  not  immediately  obeying  such  ordei 
or  not  keeping  such  gate  open  until  such  road  shall  be  fully 
repaired  or  until  a  certificate  that  such  road  has  been  duly  re- 
paired is  granted,  or  hindering  or  delaying  any  person  in  pass- 
ing, or  taking  any  IoIIr  from  any  person  passing  such  gate 
during  the  time  it  ought  to  be  open,  shall  forfeit  to  the  party 
aggrieved  the  sum  of  ten  dollars  for  each  offense*  and  the  cor- 
poration or  person  owning  the  road,  who  shall  refuse  or  neglect 
to  obey  the  requirements  of  any  such  order  shall  forfeit  to  the 
people  of  the  state  the  sum  of  two  hundred  dollars  for  each 
offense,     (Amended  by  L.  1806,  chap.  343,) 

§  135.  Change  of  route;  extension  and  branches. — Any  such 
corporation  may,  with  the  written  consent  of  the  owners  of 
two-thirds  of  its  capital  stock  and  of  a  majority  of  the  commis- 
sioners of  highways  of  the  town  or  towns,  in  which  any  change 
or  extension  is  proposed  to  be  made,  construct  branches  to  its 
main  line  or  extend  the  same,  or  change  the  route  of  its  road 
or  any  part  thereof,  and  acquire  the  right  of  way  for  the  same 
in  the  same  manner  as  for  the  original  or  main  line,  and  mayf 
by  any  of  its  officers,  agents  or  servants,  enter  upon  lands  for 
the  purpose  of  making  any  examination,  survey  or  map,  doing 
no  unnecessary  damage;  but  before  entering  upon,  taking  or 
using  such  lands,  the  corporation  shall  make  a  survey  and  m?p 
thereof,  designating  thereon  the  lands  of  each  owner  or  oocu* 
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pant  intended  to  be  taken  or  used,  which  shall  be  signed  and 

acknowledged  by  the  engineer  making  the  same  and  the  presi- 
dent of  the  corporation  and  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  land  is  situated. 

§  136.  Mile-atones;  guide-posts  and  hoist-gates. — A  mile-stone 
or  post  shall  be  erected  and  maintained  bj  every  such  corpora- 
tion on  each  mile  of  its  road,  on  which  shall  be  fairly  and 
legibly  marked  or  inscribed  the  distance  of  audi  stone  or  post 
from  the  place  of  commencement  of  the  road,  and  when  the 
load  shall  commence  at  the  end  of  any  other  road  having  mile- 
stones or  posts  on  which  the  distance  from  any  city  or  town  is 
marked,  a  continuation  of  that  distance  shall  in  like  manner  be 
inscribed.  A  guide-post  shall  also  be  erected  at  the  intersec- 
tion of  every  public  road  leading  into  or  from  every  turnpike 
cr  plank-road j  on  which  shall  be  inscribed  the  name  of  the  place 
to  which  such  intersecting  road  leads  in  the  direction  to  which 
the  name  on  the  guide  post  shall  point*  No  plank-road  or 
turnpike  corporation  shall  erect  or  put  up  any  hoist-gate  on  its 
road.  Any  person  who  shall  willfully  break,  cut  down3  deface 
or  injure  any  mile-stone^  post  or  gate  on  such  road,  or  dig  up, 
or  injure  any  part  of  the  road,  or  anything  belonging  thereto, 
shall  forfeit  to  the  corporation  twenty-five  dollars  for  every 
offense,  in  addition  to  the  damages  resulting  from  the  act. 

Injury  to  highway  and  mile-boards.— Penal  Code.  I  63S,  subs,  l  and 
0,  provide  that  a  person  who  willfully  or  maliciously  displaces,  removes, 
njures  or  destroys  a  public  highway  or  bridge,  or  a  private  way  laid  out 
by  authority  of  law,  or  a  bridge  upon  such  public  or  private  way,  or  a 
mile- board,  mile-atone,  or  gulde-poet,  erected  upon  a  highway,  or  any 
inscription  upon  the  same,  is  punishable  by  Imprisonment  for  not  more 
Than  two  years, 

Wnere  a  turnpike  or  plank  read  is  abandoned,  the  road  re- 
verts to  the  town  and  the  town  may  compel  Its  surrender  and  re- 
storation to  Its  original  width  and  condition.  Town  of  Palatine  v.  N, 
Y.  C  &  H*  R.  R*  Co.,  £2  App,  Dlv,  181.  A  surrender  of  the  road  by 
the  company  ls>  equivalent  to  an  alienation,  and  embraces  not  only 
the  lands  which  were  public  highways  when  acquired  by  the  company, 
but  also  lands  which  never  before  belonged  to  the  town.  Heath  v.  Bar- 
more,  SO  N.  Y.  302, 

It  is  the  policy  of  the  state,  as  indicated  by  the  above  section  and 
other  legislation  on  the  subject,  that  public  roads,  constructed  by  turn- 
pike or  other  corporations  under  special  charters  or  general  statu tet 
shall,  on  dissolution  of  the  companies,  which  constructed1  them,  or  their 
abandonment  by  #uch  companies,  become  and  be  thereafter  treated  at 
public  highways.    People  ex  rel  Keene  v.  Supervisors,  Ul  N.  Y  190. 
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§  137*  Location  of  office  of  corporation, — Within  two  weeks 
after  the  formation  of  any  such  corporation  its  directors  shall 
designate  some  place  within  a  county  in  which  its  road  or 
bridge,  or  some  part  thereof  shall  be  constructed  as  its  office, 
and  shall  give  public  notice  thereof  by  publishing  the  same 
once  in  each  week  for  three  successive  weeks  in  a  public  news- 
paper in  the  county*  and  shall  file  a  copy  of  the  notice  in  the 
office  of  the  county  clerk  of  every  county  in  which  any  part  of 
the  road  or  bridge  is,  or  is  to  be  constructed,  and  if  the  location 
of  such  office  shall  be  changed,  like  notice  of  the  change  shall 
be  published  and  filed,  in  which  shall  be  specified  the  time  of 
making  the  ehangc.%  before  it  shall  take  effect.  Every  notice, 
summons  or  other  paper  required  by  law  to  be  served  on  the 
corporation  may  be  served  by  leaving  the  same  at  such  office 
with  any  person  having  charge  thereof,  at  any  time  between 
nine  o'clock  in  the  forenoon  and  five  o'clock  in  the  afternoon 
of  any  day  except  Sunday  or  a  legal  holiday, 

§  133.  Consolidation  of  corporations  and  sale  of  franchise.— 
Any  two  or  more  of  such  corporations  may  consolidate  into  one 
corporation  on  such  terms  as  the  persons  owning  two-thirds  of 
the  stock  of  each  corporation  may  agree  upon,  and  may  change 
the  name  of  the  road  on  filing  in  the  office  where  the  original 
certificates  of  incorporation  were  filed,  a  certificate  containing 
the  names  of  the  roads  so  consolidated,  and  the  name  by  which 
such  road  shall  thereafter  be  known.  Any  plank-road  or  tumJ 
pike  corporation  may,  with  the  consent  of  the  owners  of  sixty 
per  cent  of  its  stock,  sell,  and  convey  the  whole  or  any  part  of 
its  rights,  property  and  franchises  to  any  other  domestic  plank- 
road  or  turnpike  corporation,  and  such  sale  and  conveyance 
shall  vest  the  rights,  property  and  franchises  thereby  trans- 
ferred in  the  corporation  to  which  they  are  conveyed  for  the 
term  of  its  corporate  existence. 

§  139.  Surrender  of  road.— The  directors  of  any  plank-road 
or  turnpike  corporation  may  abandon  the  whole  or  any  part  of 
its  road  at  either  or  both  ends  thereof,  upon  obtaining  the 
written  consent  of  the  stockholders,  owning  two-thirds  of  the 
stock  of  the  corporation,  which  surrender  shall  be  by  a  declara- 
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in  writing  to  that  effect  ?  attest ed  by  the  seal  of  the  cor- 
poration and  acknowledged  by  the  president  and  secretary. 
Such  declaration  and  consent  shall  be  filed  and  recorded  in  the 
clerk's  office  of  the  county  in  which  any  part  of  the  road  aban- 
doned shall  be  situated,  and  the  road  so  abandoned  shall  cease 
to  be  the  road  or  the  property  of  the  corporation,  and  shall 
revert  and  belong  to  the  several  towns,  cities  and  villages 
through  which  it  was  constructed,  and  the  corporation  shall  no 
longer  be  liable  to  maintain  it  or  to  be  assessed  thereon,  or  per- 
mitted to  collect  tolls  for  traveling  over  the  same,  but  without 
impairing  its  right  to  take  toll  on  the  remaining  part  of  its  road 
at  the  rate  prescribed  by  law.  And  whenever  any  turnpike  or 
plank-road  company,  now  existing  or  hereafter  created,  shall 
abandon  all  or  any  part  of  its  road  within  this  state,  in  the  man- 
ner above  provided,  or  whenever  its  charter  or  franchise  of 
such  company  shall  be  annulled  or  revoked,  the  road  of  such 
turnpike  or  plank-road  company  shall  revert  to  and  belong  to 
the  several  towns,  cities  and  villages  through  which  such  rond 
shall  pass.  And  it  shall  be  the  duty  of  the  several  towns,  cities 
and  villages  acquiring  any  road  under  this  act  to  immediately 
lay  out  and  declare  the  same  a  free  public  highway.  And  it 
shall  be  the  duty  of  the  several  towns,  cities  and  villages,  to 
maintain  and  work  every  road  acquired  under  the  provisions  of 
this  act  in  the  same  manner  as  the  other  roads  of  such  towns, 
cities  and  vilages  arc  maintained  and  worked.  And  any  towm, 
city  or  village  may  borrow  money  in  the  manner  provided  by 
law  for  the  purpose  of  improving  or  repairing  the  same* 
(Amended  by  L.  1896,  chap,  964.) 

§  140,  Taxation  and  exemption*— So  much  of  any  bridge  or 
toll-house  of  any  bridge  corporation  as  may  he  within  any  town, 
city  or  village,  shall  be  liable  to  taxation  therein  as  real  estate. 
Toll-houses  and  other  fixtures  and  all  property  belonging  to 
any  plank-road  or  turnpike  corporation  shall  be  exempt  from 
assessment  and  taxation  for  any  purpose  until  the  surplus  an- 
nual receipts  of  tolls  on  its  road  over  necessary  repairs  and  a 
suitable  reserve  fund  for  repairs  or  relaying  of  plank,  shall 
id  seven  per  cent  per  annum  on  the  first  cost  of  the  road. 
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If  the  assessors  of  any  town,  village  or  city  and  the  corporation 
disagree  concerning  any  exemption  claim,  the  corporation  maj 
appeal  to  the  county  judge  of  the  county  in  which  such  assess- 
ment is  proposed  to  be  made,  who  shall,  after  due  MfiSm  to 
both  parties,  examine  the  hoots  and  vouchers  of  the  corpora- 
tion, and  take  such  further  proof  as  he  shall  deem  proper,  and 
decide  whether  such  corporation  is  liable  to  taxation  under  this 
section,  and  his  decision  shall  he  final* 

§  141.  Hauling  logs  and  timber. — Any  person  who  shall  draw 
or  haul  or  cause  to  be  drawn  or  hauled,  any  logs,  timber  or 
other  material  upon  the  bed  of  any  plank  or  turnpike  roadt 
unless  the  same  shall  be  entirely  elevated  above  the  surface  of 
the  road  on  wheels  or  runners,  and  the  road-bed  shall  be  injured 
thereby,  or  who  shall  do  or  cause  to  be  done  any  act  by  which 
the  road-bcdT  or  any  ditch,  sluice,  culvert  or  drain  appertaining 
to  any  turnpike  or  plank-road  shall  be  injured  or  obstructed, 
or  shall  divert  or  cause  to  be  diverted,  any  stream  of  water  *o 
as  to  injure  or  endanger  any  part  of  such  road,  shall  forfeit  to 
the  corporation  the  sum  of  five  dollars  for  every  offense  in  ad- 
dition to  the  damages  resulting  from  the  wrongful  act. 

§  142.  Encroachment  of  fencci. — Whenever  the  president  or 
seeretarv  of  any  turnpike  or  plank-road  corporation  shall  notify 
any  inspector  of  such  roads  in  the  count v  where  situated  that 
any  person  is  erecting  or  has  erected  any  fence  or  other  struc- 
ture upon  any  part  of  the  premises  lawfully  set  apart  for  any 
such  turnpike  or  plank-road,  the  inspector  shall  examine  into 
the  facts  and  order  the  fence  or  other  structure  to  be  removed 
if  it  shall  appear  to  be  upon  any  part  of  any  such  road,  and 
ay  person  neglecting  or  refusing  to  remove  the  same  within 
yenty  days  or  such  further  time  not  exceeding  three  months, 
as  may  be  fixed  by  the  inspector,  shall  forfeit  to  the  corporation 
the  sum  of  five  dollars  for  every  day  during  which  the  fence  or 
other  structure  shall  remain  upon  such  road,  but  no  such  or 
shall  require  the  removal  of  any  fence,  previously  erected,  be- 
tween the  first  day  of  December  and  the  first  day  of  April. 

§  143.  Penalty  for  fast  driving  over  bridges. — Any  plank- 
road,  turnpike  or  bridge  corporation  may  put  up  and  maintain 
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at  conspicuous  places  at  each  end  of  any  bridge,  owned  or  main- 
tained by  it,  the  length  of  whose  span  is  not  less  than  twenty- 
five  feet,  a  notice  with  the  following  words  in  large  characters; 
"One  dollar  fine  for  riding  or  driving  over  this  bridge  faster 
than  a  walk,"  Whoever  shall  ride  or  drive  faster  than  a  walk, 
over  any  bridge,  upon  which  such  notice  shall  have  been  placed, 
and  shall  then  be,  shall  forfeit  to  the  corporation  the  sum  of 
one  dollar  for  every  such  offense* 

§  144.  Acta  of  directors  prohibited. — No  director  of  any  such 
corporation  shall  be  concerned,  directly  or  indirectly,  in  any 
contract  for  making  or  working  any  road  belonging  to  it  during 
tin*  time  he  shall  be  a  director*  Ko  contractor,  for  the  making 
uch  road  or  any  part  thereof,  shall  make  a  new  contract  for 
the  performance  of  his  work?  or  any  part  of  it,  other  than  by 
hiring  hands,  teams,  carriages  or  utensils  to  be  superintended 
and  paid  by  himself,  unless  such  new  contract  and  its  terms  be 
laid  before  the  board  of  directors  and  be  approved  by  them. 

§  145.  Actions  for  penalties. — T\q  action  to  recover  any  pen- 
alty against  any  turnpike  or  plank- road  corporation,  shall  be 
commenced  or  maintained  against  it,  or  any  of  its  officers  ot 
agents,  unless  commenced  within  thirty  days  after  the  penalty 
was  incurred. 

§  146.  Proof  of  incorporation. — In  any  action  brought  by  or 
against  any  domestic  turnpike  or  plank-road  corporation,  which 
shall  have  been  in  actual  operation,  and  in  possession  of  a  road 
upon  which  it  has  taken  toll  for  five  consecutive  years,  nest 
preceding  the  commencement  of  the  action,  parol  proof  of  such 
corporate  existence  and  use  shall  be  sufficient  to  establish  the 
incorporation  of  the  corporation,  for  all  the  purposes  of  the 
action,  unless  the  opposing  party  shall  set  up  a  claim  in  his 
complaint  or  answer  duly  verified  of  title  in  himself  to  the  road, 
or  some  part  therof  stating  the  nature  of  his  title,  and  right  to 
the  immediate  possession  and  use  thereof* 

§  147.  When  stockholders  to  he  directors. — When  the  whole 
number  of  stockholders  in  any  turnpike  or  plank-road  corpora- 
tion shall  not  exceed  the  number  of  directors  specified  in  the 
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certificate  of  incorporation,  each  stockholder  shall  be  a  director 
of  such  corporation,  and  the  stockholders  shall  constitute  the 
board  of  directory  whatever  may  be  their  number,  and  a  ma- 
jority thereof  shall  be  a  quorum  for  the  transaction  of  business* 

§  148.  Dissolution  of  corporation. — Every  turnpike,  plank- 
road  or  bridge  corporation  may  be  dissolved  by  the  legislator? 
when,  by  the  income  arising  from  tolls,  it  shall  have  been  com- 
pensated for  all  moneys  expended  in  purchasing,  making,  re* 
pairing  and  taking  care  of  its  road,  and  have  received  in  ad* 
dition  thereto  an  average  annual  interest  at  the  rate  of  ten  per 
cent,  and  on  such  dissolution  all  the  rights  and  property  of  the 
corporation  shall  vest  in  the  people  of  the  state.  Any  such 
corporation  which  shall  not  within  two  years  from  the  filing  of 
its  certificate  of  incorporation,  have  commenced  the  construc- 
tion of  its  road  or  bridge  and  actually  expended  thereon  ten 
per  cent  of  its  capital,  or  which  shall  not  within  five  years  from 
such  filing  have  completed  its  road  or  bridge,  or,  in  case  such 
bridge  is  destroyed,  shall  not  rebuild  the  same  within  five  year% 
or  which,  for  a  period  of  five  consecutive  years  shall  have 
neglected  or  omitted  to  exercise  its  corporate  functions  shall 
be  deemed  dissolved.  Where  the  corporation  has  neglected  or 
omitted  for  five  years  to  exrcise  its  corporate  functions,  and 
its  road-bed  or  right  of  way  shall  have  been  used  as  a  public 
highway  for  that  period,  or  where  any  etieh  corporation  shall 
have  become  dissolved,  or  where  the  road  or  any  part  of  it  of  a 
turnpike  or  plank-road  corporation,  or  the  bridge  of  any  bridge 
corporation,  shall  have  been  discontinued,  such  road-bed 
right  of  way,  and  such  discontinued  road  or  bridge,  and  the 
road  or  bridge  of  any  such  dissolved  corporation,  shall  there- 
after he  a  public  highway,  with  the  same  effect  as  if  laid  ont 
by  the  commissioners  of  highways  of  the  town,  and  be  subject 
to  the  laws  relating  to  highways  and  the  erection,  repairing  and 
preservation  of  bridges  thereon* 

§  149.  Towns  must  pay  for  lands  not  originally  a  highway.— 
When  the  corporate  existence  of  any  plank-road  or  turnpike 
corporation  shall  have  ceased  by  limitation  of  time,  or  where 
any  judgment  of  ouster  or  dissolution,  or  restraining  the  exer- 
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else  of  its  franchise  has  been  rendered  in  any  action  against  it, 
such  portion  of  the  line  of  its  road  as  was  built  over  lands  which 
were  originally  purchased  by  it  and  not  previously  a  public 
highway  shall  not  be  used  as  a  public  highway,  nor  be  taken 
possession  or  control  of  by  the  town  in  which  the  same  may  be, 
nr  by  any  of  the  authorities  thereof  or  be  claimed  or  worked 
or  used  as  a  public  highway  until  the  town  shall  pay  over  to 
the  t  re asurer, receiver  or  other  legal  representative  of  the  cor- 
poration, or  its  asHgns,  the  principal  sum  of  the  amounts  paid 
by  it  for  such  lands,  as  shown  by  the  deeds  of  conveyance 
thereof  to  it,  and  every  such  judgment  shall  provide  accord- 
ingly, Such  payments  shall  be  made  within  three  months  after 
the  expiration  of  the  corporate  existence  of  the  corporation,  or 
if  any  such  judgment  has  been  or  shall  be  rendered  within  three 
months  after  service  of  written  notice  of  the  entry  thereof  on 
the  supervisor  of  the  town,  and  the  person  receiving  such  pay- 
ment shall  execute  a  proper  discharge  therefor  and  a  convey- 
ance to  the  town  of  all  the  title  and  interest  which  the  cor- 
poration had  in  such  lands  at  the  expiration  of  its  corporate 
existence. 

§  150.  Highway  labor  upon  line  of  plank-road  or  turnpike. — 
Every  person  liable  for  highway  labor  living  or  owning  prop- 
erty on  the  line  of  any  plank-road  or  turnpike  may,  on  written 
application  to  the  commissioners  of  highways  of  the  town,  on 
any  day  previous  to  making  out  the  highway  warrant  by  the 
commissioners,  be  assessed  for  the  highway  labor  upon  his 
property  upon  the  line  of  such  road,  in  the  discretion  of  the 
commissioners  to  be  worked  eut  upon  the  line  of  such  road  as 
a  separate  road  district,  and  the  commissioners  shall  make  a 
separate  list  of  the  persons  and  property  so  assessed,  as  for  a 
separate  road  district,  and  deliver  the  same  to  one  of  the  direc- 
tors of  the  corporation  owning  such  road,  who  shall  cause  such 
highway  labor  to  be  worked  out  on  such  road  in  the  same  man- 
ner that  overseers  of  highways  are  required  to  do,  and  such 
directors  shall  possess  the  powers  and  have  the  authority  to 
compel  the  performance  of  such  highway  labor  or  the  payment 
of  the  tax  therefor  as  such  overseers  now  have  by  law,  and  shall 
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make  like  returns  to  the  commissioner  of  highways,  and  any 
person  so  assessed  mar  commute  for  the  highway  labor  assessed 
upon  him  or  his  property  by  paying  the  sum  now  fixed  bv  law 

as  the  commutation  for  such  highway  labor. 

§  151.  Extension  of  corporate  existence, — No  turnpike,  plank 
road  or  bridge  corporation  shall  extend  its  corporate  existence 
pursuant  to  the  provisions  of  the  general  corporation  law,  with- 
out the  written  consent  of  the  persons  owning  at  least  twfr 
thirds  of  its  capital  stock,  nor  without  the  consent  of  the  board 
of  supervisors  of  each  county  in  which  any  part  of  its  road  or 
bridge  is  situated j  which  consent  shall  be  given  by  a  resolution 
of  the  board  adopted  at  any  regular  or  special  meeting,  and  i 
copy  of  such  resolution,  certified  by  the  clerk  of  the  board,  or 
verified  by  the  affidavit  of  sr.me  member  thereof,  togotliei 
auch  consent  of  the  stockholders,  and  a  statement  verified  bf 
the  affidavit  of  the  president  and  treasurer  of  the  corporation, 
showing  the  actual  capital  expended  upon  the  construction  of 
the  road,  exclusive  of  repairs,  the  name  of  each  town  or  ward 
through  or  into  which  tie  road  passes,  and,  if  any  pari  of  tl 
road  shall  have  been  abandoned,  the  actual  cost  of  the  remain 
ing  part,  exclusive  of  repairs,  shall  be  filed  with  the  certificate 
of  the  continuance  of  the  corporate  existence.       No  further 
abandonment  of  any  road  belonging  to  a  corporation  whose  cor- 
porate existence  has  been  so  extended   shall  be  made,  except 
with  the  consent  of  a  majority  of  the  board  of  supervisors  of 
the  county  in  which  the  abandoned  portion  of  the  road  may  he, 
which  consent  shall  be   filed  in  the   office  of  the  clerk  of  tn* 
county. 

2.  Abatement  of  toll  for  watering  troughs, — L,  1869,  ch.  181, 
§§  2  and  3,  as  added  by  L.  18 7 2, 'chap.  274,  authorize  an  abate- 
ment of  toll  for  the  construction  nnd  maintenance  of  watering 
troughs.     Such  sections  are  as  follows: 

§  2,  The  directors  of  the  several  plank-road  and  turnpike 
road  companies  in  this  state  shall  annually  abate  three  dollar? 
from  the  toll  of  any  inhabitant,  not  an  innkeeper,  or  all  of  it 
if  in  the  aggregate  not  exceeding  that  sum,  who  shall  construct 
on  his  own  land,  and  keep  in  repair,  a  watering  trough  beside 
the  plank-road  or  turnpike  road  as  the  ease  may  be,  well  sup- 
plied with  fresh  water,  the  surface  of  which  shall  be  two  or 
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more  feet  above  the  level  of  the  ground,  and  easily  accessible 
for  horses  with  vehicles;  but  the  commissioners  of  highways  of 
the  towns*  respectively  shall,  and  they  are  hereby  invested  with 
full  power  and  authority  to  designate  those  necessary  for  the 
public  convenience  along  said  plank-road  or  turnpike  road,  ae 
the  ease  may  he,  and  no  others  than  those  designated  shall  be 
allowed  both  such  abatement  of  toll  and  highway  labor. 

§  3.  In  case  the  directors  of  any  plank-road  or  turnpike  road 
company  in  this  state,  shall  refuse  or  neglect  to  abate  the  toll 
as  aforesaid,  in  compliance  with  the  provisions  of  the  preceding 
section,  any  inhabitant  having  constructed  a  watering  trough 
in  compliance  therewith,  may  notify  the  commissioner  or  com- 
missioners of  highways,  as  the  case  may  be,  of  the  town  in 
which  the  same  had  been  erected,  of  such  neglect  or  refusal  on 
the  part  of  the  directors  aforesaid,  whose  duty  it  shall  be,  and 
who  are  hereby  invested  with  full  power  and  authority  to  pro- 
ceed, without  delay,  to  an  examination  of  said  watering  trough; 
and  if,  upon  a  full  examination  of  the  same,  the  said  commis- 
missioner  or  commissioners,  as  the  ease  may  be,  or  a  majority 
of  them,  shall  deem  it  necessary  for  the  convenience  of  the 
public  that  aueh  watering  trough  ought  to  be  maintained,  he 
or  they,  as  the  case  may  be,  shall  forthwith  notify  the  said 
directors  accordingly,  by  serving  a  written  notice  on  the  presi- 
dent of  the  company,  to  that  effect,  in  which  the  necessity  of 
its  maintenance  shall  be  clearly  expressed;  and  if  the  said 
directors  shall  still  refuse  or  neglect  to  abate  the  toll  as  afore* 
said,  and  shall  demand  and  take  toll,  on  application  for  such 
abatement,  in  violation  of  the  provisions  of  the  preceding  sec- 
tion, for  the  space  of  thirty  days  after  the  service  of  such 
notice,  they  shall  lie  liable  to  a  penalty  of  twenty  dollars,  to  be 
recovered  in  an  action  at  law,  at  the  suit  of  the  person  having 
eomtructed  said  watering  trough. 

3*  Acquisition  of  turnpikes,  plank  roads  and  toll  bridges  b7 
boards  of  supervisors, —  L.  1&D9,  eh,  594,  authorize*!  the  acquisi- 
tion of  the  property  of  corporations  and  individuals  owning  toll 
road*?  and  bridges     Such  act,  as  amended,  reads  as  follows: 

§  1.  The  board  of  supervisors  of  any  county,  except  a  county 
wholly  within  the  city  of  New  York,  and  except  the  counties 
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of  Onondaga,  Erie  and  Essex,  may  by  a  vote  of  a  majority  of 
the  members  thereof,  by  resolution,  determine  to  acquire  the 
rights  and  franchises  of  any  individual  corporation,  lawfully 
entitled  to  exact  a  toll  or  charge  for  walking,  riding  or  driving 
over  any  plank-road  or  turnpike,  or  a  bridge  within  such 
county,  erected  over  an  unnavigable  stream.  Upon  the  adop- 
tion of  such  resolution,  the  board  of  supervisors  shall  acquire 
such  rights,  franchises  and  property  by  purchase,  if  able  to 
agree  with  the  owners  thereof,  and  otherwise  by  condemnation 
in  the  name  of  the  county.  Any  turnpike,  plank-road  or  bridge 
corporation  may,  by  the  affirmative  vote  of  stockholders  owning 
a  majority  of  the  stock  thereof,  expressed  in  writing  or  at  a 
special  meeting  of  the  stockholders  of  such  corporation  held 
upon  written  notice  of  at  least  ten  days  to  all  the  stockholders 
thereof,  authorize  its  board  of  directors  or  trustees,  to  dispose 
of  the  rights,  franchises  and  property  of  such  corporation 
within  a  county,  pursuant  to  this  act  for  a  specified  sum;  and 
thereupon  the  board  of  directors  or  trustees  of  such  corporation 
may  convey  and  sell  such  rights,  franchises  and  property  to  the 
county  accordingly. 

§  2.  The  board  of  supervisors  of  such  county  may  borrow 
money  for  the  acquisition  of  such  rights,  franchises  and  prop- 
erty, and  may  issue  the  bonds  or  other  evidences  of  indebted- 
ness of  the  county  therefor,  but  such  bonds  or  other  evidences 
of  indebtedness  shall  not  bear  a  rate  of  interest  exceeding  five 
por  centum  per  annum  and  shall  not  run  for  a  longer  period 
than  twenty  years  and  shall  not  be  sold  for  less  than  par. 

§  ,°».  Except  in  the  counties  of  Rensselaer,  Albany  and 
Columbia,  the  amount  of  such  bonds  in  whole  or  in  part  to 
gethor  with  the  interest  thereon  may  be  apportioned  by  the 
boards  of  supervisors  upon  the  towns,  cities  and  villages  con- 
stituting separate  highway  districts,  in  which  such  plank  road, 
turnpike  or  bridge  is  located,  in  such  proportions  as  the  boards 
may  deem  just  ami  the  amount  so  apportioned  to  each  munici- 
pality for  the  payment  of  the  principal  and  interest  of  such 
bonds  shall  be  annually  levied  and  colleen  d  at  the  same  time 
and  in  the  same  manner  as  money   for   other  county   charges. 
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n  the  counties  of  Rensselaer  and  Columbia  the  boards  of  su- 

>ervisors,  in  making  up  the  annual  tax  budget  of  the  counties, 

ball  each  year  levy  and  assess  upon  and  against  the  taxable 

property  in  said  counties,  in  addition  to  the  amounts  levied  and 

ssessed  for  other  county  charges,  an  amount  sufficient  to  pay 

he  interest  falling  due  and  payable  on  the  said  bonds  during 

uch  year,  and  also  an  amount  sufficient  to  pay  the  proportion 

of  the  principal  of  said  bonds  which  one  year  bears  to  the  nuiu- 

>er  of  years  fixed  at  the  time  during  which  said  bonds  shall 

run  from  their  issue  to  maturity.     The  amount  raised  by  tax 

ii  each  year  for  the  payment  of  the  principal  of  said  bonds  shall 

be  preserved  intact  by  the  county  treasurers  of  said  counties 

until  said  bonds  mature  and  are  payable*  and,  upon  the  maturity 

of  said  bonds,  said  county  treasurers  shall  pay  the  same  in  full 

out  of  the  moneys  so  raised  by  annual  tax  therefor  and  shall 

hereupon  take  back  said  bonds  with  receipt  for  the  payment 

hereof  and  deliver  them  to  the  boards  of  supervisors  of  said 

conn  ties  for  cancellation.     Said  county  treasurers  shall  deposit 

at  interest  the  said  moneys  yearly  raised  by  tax  for  payment  of 

he  principal  of  said  bonds  in  such  bank  or  depository  as  shall 

>e  designated  by  the  boards  of  supervisors  of  said  counties,  and 

he  amount  realized  from  the  interest  thereon  shall  be  used 

or  the  purposes  of  the  said  counties  under  the  direction  of  the 

said  boards  of  supervisors.     (Amended  by  L.  1901,  chap-  168, 

K  1904,  chaps.  Ill  and  456.) 

A  plank- road,  turnpike  or  bridge  acquired  pursuant  to 
his  act  shall  become  part  of  the  highway  system  of  such  Conn- 
er, and  of  the  towns,  cities  and  villages  in  which  the  same  is 
oca  ted,  and  shall  thereafter  be  repaired  and  maintained  in  the 
ame  manner  as  the  other  highways  and  bridges  therein. 

I  5,  When  a  plank-road,  turnpike,  tollroad,  or  bridge  is  part- 
y  in  one  county  and  partly  in  another,  the  board  of  supervisors 
of  the  said  counties  shall  act  together,  in  the  manner  prescribed 
above,  and  determine  the  amount  to  be  paid  to  said  plankroad, 
urn  pike,  tollroad,  or  bridge  company,  by  each  county,  and  such 
amount  against  each  county,  after  such  determination,  shall  be 
>aid  by  each  county. 


CHAPTER  VIIL 
motor  Vehicles, 

L,  1904,  chap,  538,  known  as  the  "Motor  Vehicle  Law,"  reads 
as  follows : — 

Section  1.  Subdivision  1.  Short  title, — The  short  title  of  this 
act  shall  be  the  "motor  vehicle  law."     Except  as  otherwise 
herein  provided,  it  shall  be  controlling^  (1)  upon  the  registra- 
tion and  numbering  o£  motor  vehicles  and  chauffeurs,  (i)  on 
their  use  of  the  public  highways,  and  (3)  on  the  penalties  for 
the  violation  of  any  of  the  provisions  of  this  act- 
Subdivision  2>  Definitions, — The  words  and  phrases  used  in 
this  act  shall,  for  the  purposes  of  this  act,  unless  the  same  be 
contrary  to  or  inconsistent  with  the  context,  be  construed  as 
follows:  (1)  "motor  vehicle"  shall  include  all  vehicles  propelled 
by  any  power  other  than  muscular  power,  excepting  such  mo- 
tor vehicles  as  run  only  upon  rails  or  tracks,  provided  that 
nothing  herein  contained  shall,  except  as  provided  by  subdivi- 
sion four  of  section  three  of  this  act,  apply  to  motor  cycles, 
motor  bicycles,  traction  engines  or  road  rollers;  (2)  "public 
highways"  shall  include  any  highway,  county  road,  state  road, 
public  street,  avenue,  alley,  park,  parkway,  driveway  or  public 
place  in  any  city,  village  or  town;  (3)  "closely  built  up"  shall 
mean,  (a)  the  territory  of  a  city,  village  or  town  contiguous  to 
a  public  highway  which  is  at  that  point  built  up  with  structures 
devoted  to  business,  (b)  the  territory  of  a  city,  village  or  town 
contiguous  to  a  public  highway  not  devoted  to  business,  where 
for  not  less  than  one-quarter  of  a  mile  the  dwelling  houses  on 
such  highway  average  less  than  one  hundred  feet  apart,  and 
also  (c)  the  territory  outside  of  a  city  or  village  contiguous  to 
a  public  highway  within  a  distance  of  one-half  mile  from  any 
postoffiee,  provided  that  for  a  distance  of  at  least  oniMruarter 
of  a  mile  within  such  limits  the  dwelling  houses  on  such  high- 
way average  less  than  one  hundred  feet  apart,  and  provided  fur- 
ther that  the  local  authorities  having  charge  of  such  highway 
shall  have  placed  conspicuously  thereon  signs  of  sufficient  size 
to  be  easily  readable  by  a  person  using  the  highway,  bearing 
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le  words  "Slow  down  to  ten  miles/1  and  also  an  arrow  pointing 

the  direction  where  the  speed  is  to  be  reduced;  (4)  "local 

uthorities"   shall  include  all  officers  of  counties,   boroughs, 

ities,  Tillages  or  towns,  as  well  as  all  boards,  committees  and 

other  public  officials  of  such  counties,  boroughs,  cities,  villages 

towns;  (5)  "chauffeur"  shall  mean  any  person  operating  a 

otor  vehicle  as  mechanic,  employe  or  for  hire, 

2.  Subdivision  1*  Filing  statement. — Every  person  here- 

rter  acquiring  a  motor  vehicle  shall,  for  every  vehicle  owned 

>y  him,  file  in  the  office  of  the  secretary  of  state  a  statement 

of  his  name  and  address,  with  a  brief  description  of  the  vehicle 

be  registered,  including  the  name  of  the  maker,  factory  mim- 

r,  style  of  vehicle  and  motor  power,  on  a  blank  to  be  pre- 

)ared  and  furnished  by  such  secretary  for  that  purpose;  the 

filing  fee  shall  be  two  dollars* 

Subdivision  2.  Registration  and  record. — The  secretary  of 
tate  shall  thereupon  file  such  statement  in  his  office,  register 
ich  motor  vehicle  in  a  book  or  index  to  be  kept  for  that  pur- 
>ose?  and  assign  it  a  distinctive  number. 

Subdivision  3.  Registration  seal. — The  secretary  of  state  shall 
forthwith  on  snch  registration,  and  without  other  fee,  issue  and 
eliver  to  the  owner  of  such  motor  vehicle  a  seal  of  aluminum 
or  other  suitable  metal,  which  shall  be  circular  in  form,  approx- 
ately  two  inches  in  diameter,  and  have  stamped  thereon  the 
ords  "Registered  motor  vehicle,  No,  ,  New  York  mo- 
or vehicle  law/'  with  the  regist ration  number  inserted  there- 
;  which  seal  shall  thereafter  at  all  times  be  conspicuously 
Isplayed  on  the  motor  vehicle,  to  which  such  number  has  been 
assigned. 

Subdivision  4.  Owners  previously  registered. — If  the  vehicle 
fta  been  previously  registered,  the  certificate  issued  thereon 
mil  be  returned  to  the  secretary  of  state  and  in  lieu  thereof 
eh  secretary  shall  issue  to  said  owner  a  registration  seal  eon- 
aining  the  number  of  such  previous  registration,  upon  payment 
of  a  fee  of  one  dollar.  Upon  the  sale  of  a  motor  vehicle  the 
endor,  except  a  manufacturer  or  dealer,  shall,  within  ten  days, 
etnrn  to  the  secretary  of  state  the  registration  seal  aflSxed  to 
nch  vehicle. 
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Subdivision  5.  Display  of  registration  number, — Every  m 
vehicle  shall  also  at  all  times  have  the  number  assigned  to 
the  secretary  of  state  displaced  on  the  back  «>t  .-urli  ffefalfifc  in 
such  manner  as  to  be  plainly  visible,  the  numbers  to  V 
Arabic  numerals,  black  on  white  ground,  each  not  less  tbao 
three  inches  in  height,  and  each  stroke  to  be  of  a  width  not  leu 
than  half  an  inch,  and  also  as  a  part  of  such  number  the  initial 
letters  of  the  state  in  black  on  white  ground,  such  letters  to  be 
not  less  than  one  inch  in  height. 

Subdivision  6,  Begistratioa  by  manufactureri  or  dealert— A 
manufacturer  of  or  dealer  in  motor  vehicles  shall  register  one 
vehicle  of  each  style  or  type  manufactured  or  dealt  in  by  him* 
and  be  entitled  to  as  many  duplicate  registration  seals  for  each 
type  or  style  so  manufactured  or  dealt  in  as  he  may  desire  on 
payment  of  an  additional  fee  of  fifty  cents  for  each  duplicate 
seal,  If  a  registration  seal  and  the  corresponding  number  shall 
thereafter  he  affixed  to  and  displayed  on  every  vehicle  of  *uch 
type  or  style  as  in  this  section  provided,  while  such  v* 
being  operated  on  the  public  highways,  it  shall  be  deemed  a 
sufficient  compliance  with  subdivisions  one,  three,  five  and 
eight  of  this  section,  until  such  vehicle  shall  be  sold  or  let  for 
hire.  Nothing  in  this  subdivision  shall  be  construed  to  spplv 
to  a  motor  vehicle  employed  by  a  manufacturer  or  dealer  for 
private  use  or  for  hire. 

Subdivision  7*  Fictitious  seal  or  number — Xr*  motor  vehicle 
shall  be  need  or  operated  upon  the  public  highways  after  thirty 
days  after  this  act  takes  effect  which  shall  display  thereon  a 
registration  seal  or  number  belonging  to  any  other  vehicle,  or  a 
fictitious  registration  seal  or  number. 

Subdivision  8.  Unregistered  vehicle  not  to  be  operated, — No 
motor  vehicle  shall  be  used  or  operated  upon  the  public  high- 
ways after  thirty  days  after  this  act  takes  effect,  unless  (he 
owner  shall  have  complied  in  all  respects  with  this  section,  ex- 
cept that  any  person  purchasing  a  motor  vehicle  from  a  manu- 
facturer, dealer  or  other  person  after  this  act  goes  into  efl 
shall  he  allowed  to  operate  such  motor  vehicle  upon  the  public 
highways  for  a  period  of  five  days  after  the  purchase  and  de- 
livery thereof,  provided  that  during  such  period  such  motor 
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vehicle  shall  bear  the  registration  number  and  seal  of  the  pre- 
vious owner  under  which  it  was  operated  or  might  have  been 
operated  by  him. 

Subdivision  9.  Exemption  of  nonresident  owners, — The  pro- 
visions of  this  section  shall  not  apply  to  motor  vehicles  owned 
by  nonresidents  of  this  state,  provided  the  owners  thereof  have 
complied  with  any  law  requiring  the  registration  of  owners  of 
motor  vehicles  in  force  in  the  state,  territory  or  federal^  dis- 
trict of  their  residence,  and  the  registration  number  showing 
the  initial  of  such  state,  territory  or  federal  district  shall  be 
displayed  on  such  vehicle  substantially  as  in  this  section  pro- 
vided, 

§  3,  Subdivision  1.  Speed  permitted* — No  person  shall  oper- 
ate a  motor  vehicle  on  a  public  highway  at  a  rate  of  speed 
greater  thau  is  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  highway,  or  so  as  to  endanger  the  life 
or  limb  of  anv  person,  or  the  safety  of  any  property;  or  in  any 
event  on  any  public  highway  where  the  territory  contiguous 
thereto  is  closely  built  up,  at  a  greater  rate  that  one  mile  in  six 
minutes,  or  elsewhere  in  a  city  or  ^village  at  a  greater  rate  than 
one  mile  in  four  minutes,  or  elsewhere  outside  of  a  city  or 
village  at  a  greater  rate  than  one  mile  in  three  minutes;  subject, 
however,  to  the  other  provisions  of  this  act. 

Subdivision  2.  Speed  at  crossings,  et  cetera. — Upon  approach- 
ing a  bridge,  dam,  sharp  curve,  or  steep  descent,  and  also  in 
traversing  such  bridge,  dam,  curve  or  descent,  a  person  oper- 
ating a  motor  vehicle  shall  have  it  under  control  and  operate 
It  at  a  rate  of  speed  not  exceeding  one  mile  in  fifteen  minutes, 
and  upon  approaching  a  crossing  of  intersecting  highways  at  a 
speed  not  greater  than  is  reasonable  and  proper,  having  regard 
to  the  traffic  then  on  such  highway  and  the  safety  of  the  public. 

Subdivision  3,  Meeting  horses,  et  cetera, — Upon  appronching 
a  person  walking  in  the  roadway  of  a  public  highway,  or  a  horse 
or  horses,  or  other  draft  animals,  being  ridden,  led  or  driven 
thereon,  a  person  operating  a  motor  vehicle  shall  give  reason- 
able warning  of  its  approach,  and  use  every  reasonable  precau- 
tion to  ensure  the  safety  of  such  person  or  animal,  and,  in  tho 
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case  of  horses  or  other  draft  animals,  to  prevent  frightening  the 
same. 

Subdivision  4.  Stopping  on  signal* — A  person  operating  a 
motor  vehicle  or  motor  cycle  or  motor  bicycle  shall,  at  request 
or  on  signal  by  putting  up  the  hand,  from  a  person  ridings  lead- 

ing  or  driving  a  restive  horse  or  horses  or  other  draft  animals, 
bring  such  motor  vehicle,  cycle  or  bicycle  immediately  to  a  stop, 
ano\  if  traveling  in  the  opposite  direction,  remain  stationary  »o 
long  as  may  be  reasonable  to  allow  such  horse  or  animal  to  pass, 
and,  if  traveling  in  the  same  direction,  use  reasonable  caution 
in  thereafter  passing  such  horse  or  animal;  provided  that,  in 
case  such  horse  or  animal  appears  badly  frightened  or  the  per- 
son operating  such  motor  vehicle  is  requested  so  to  do,  such 
person  shall  cause  the  motor  of  such  vehicle,  cycle  or  bicycle  to 
cease  running  so  long  as  shall  be  reasonably  necessary  to  pre- 
vent accident  and  insure  the  safety  of  others. 

Subdivision  5%  Giving  name  and  address* — Tn  case  of  accident 
to  a  person  or  property  on  the  public  highways,  due  to  the 
operation  thereon  of  a  motor  vehicle,  the  person  operating  such 
vehicle,  shall  stop,  and,  upon  request  of  a  person  injured,  or  any 
person  present,  give  such  person  his  name  and  address,  and,  if 
not  the  owner,  the  name  and  address  of  such  owner. 

Subdivision  6.  Speed  tests  and  races, — Local  authorities  may, 
notwithstanding  the  other  provisions  of  this  section,  set  aside 
for  a  given  time  a  specified  public  highway  for  speed  tests  or 
races,  to  be  conducted  under  proper  restrictions  for  the  safety 
of  the  public. 

§  4.  Subdivision  1.  Rules  of  the  road, — Whenever  a  person 
operating  a  motor  vehicle  shall  meet  on  a  public  highway  any 
other  person  riding  or  driving  a  horse  or  horses  or  other  draft 
animal?,  or  any  other  vehicle,  the  person  so  operating  such 
motor  vehicle  shall  seasonably  turn  the  same  to  the  right  of  the 
center  of  such  highway  so  as  to  pass  without  interference* 
Any  such  person  90  operating  a  motor  vehicle  shall,  on  owr- 
t airing  any  such  horse,  draft  animal  or  other  vehicle*  pass  on 
the  left  side  thereof,  and  the  rider  or  driver  of  nicb  horse,  draft 
animal  or  other  vehicle  shall,  ae  soon  as  practicable,  turn  to  the 
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right  so  as  to  allow  free  passage  on  the  left.  Any  such  person 
so  operating  a  motor  vehicle  shall  at  the  intersection  of  public 
highways,  keep  to  the  right  of  the  intersection  of  the  centers  of 
such  highways  when  turning  to  the  right  and  pass  to  the  right 
of  such  intersection  when  turning  to  the  left.  Nothing  in  this 
subdivision  shall,  however,  be  construed  as  limiting  the  mean- 
ing or  effect  of  the  provisions  of  section  three  of  this  act.. 

Subdivision  2.  Brakes,  lamps,  horn,  et  cetera. — Every  motor 
vehicle  while  in  use  on  a  public  highway  shall  be  provided  with 
good  and  efficient  brakes,  and  also  with  a  suitable  bell,  horn  or 
other  sij^nal  and  be  so  constructed  as  to  exhibit,  during  the 
period  from  one  hour  after  sunset  to  one  hour  before  sunrise, 
two  lamps  showing  white  lights  visible  within  a  reasonable  dis- 
tance in  the  direction  toward  which  such  vehicle  is  proceeding, 
showing  the  registered  number  of  the  vehicle  in  separate  Arabic 
numerals,  not  less  than  one  inch  in  height  and  each  stroke  to 
be  not  less  than  one<piarter  of  an  inch  in  width,  and  also  a  red 
light  visible  in  the  reverse  direction. 

Subdivision  3.  local  ordinances  prohibited. — Subject  to  the 
provisions  of  this  act,  local  authorities  shall  have  no  power  to 
pass,  enforce  or  maintain  any  ordinance,  rule  or  regulation  re- 
quiring of  any  owner  or  operator  of  a  motor  vehicle  any  license 
or  permit  to  use  the  public  highways,  or  excluding  or  prohibit- 
ing  any  motor  vehicle  whose  owner  has  complied  with  section 
two  of  this  act  from  the  free  use  of  such  highways,  except  such 
driveway,  speedway  or  road  as  has  been  or  may  be  expressly 
set  apart  by  law  for  the  exclusive  use  of  horses  and  light  car- 
riages, or  except  as  herein  provided,  in  any  way  affecting  the 
registration  or  numbering  of  motor  vehicles  or  prescribing  a 
slower  rate  of  speed  than  herein  specified  at  which  such  vehicles 
may  be  operated,  or  the  use  of  the  public  highways,  contrary  to 
or  inconsistent  with  the  provisions  of  this  act;  and  all  such 
ordinances,  rules  or  regulations  now  in  force  are  hereby  de- 
clared to  be  of  no  validity  or  effect;  provided,  however,  that  the 
local  authorities  of  cities  and  incorpo rated  villages  may  limit 
1>\-  ordinance,  ride  or  regulation  hereafter  adopted  the  speed  of 
motor  vehicles  on  the  public  highways,  on  condition  that  such 
ordinance,  rule  or  regulation  shall  also,  fix  the  same  speed  limi- 
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tation  for  all  other  vehicles,  such  speed  limitation  not  to  be  in 
any  case  less  than  one  mile  in  six  minutes  in  incorporated  vill- 
ages t  and  on  further  condition  that  such  city  or  village  shall 
also  have  placed  conspicuously  on  each  main  public  highway 
where  the  city  or  village  line  crosses  the  same, and  on  every  main 
highway  where  the  rate  of  speed  changes^  signs  of  sufficient  stoe 
to  he  easily  readable  by  a  person  using  the  highway,  bearing 
words  "Slow  down  to  — miles"  (the  ratr  being  inserted] 
also  an  arrow  pointing  in  the  direction  where  the  speed  is  to  be 
reduced  or  changed,  and  also  on  further  condition  that  gudh 
ordinance,  rule  or  regulation  shall  fix  the  penalties  for  violation 
thereof  similar  to  and  no  greater  than  those  fixed  by  such  local 
authorities  for  violations  of  speed  limitation  by  any  oth«T 
vehicles  than  motor  vehicles,  which  penalties  shall  during  the 
existence  of  the  ordinance,  rule  or  regulation  supersede  those 
specified  in  section  six  of  this  act,  and  provided  further*  that 
nothing  in  this*  act  contained  shall  be  construed  as  limiting  the 
power  of  local  authorities  to  make,  enforce  and  maintain^  fur- 
ther ordinances,  mice  or  regulations,  affecting  motor  vehicles 
which  are  offered  to  the  public  for  hire. 

Subdivision  4.  Parks,  parkways  and  cemeteries  excepted*— 
Local  authorities  may,  notwithstanding  the  provisions  of  this 
act,  make,  enforce  and  maintain  such  reasonable  ordinances 
rules  or  regulations  concerning  the  speed  at  which  motor 
vehicles  may  be  operated  in  any  parks  or  parkways  within  a 
city  but,  in  that  event,  must,  by  signs  at  each  entrance  of  such 
park  and  along  such  parkway,  conspicuously  indicate  the  rate  of 
speed  permitted  or  required,  and  may  exclude  motor  vehicles 
from  any  cemetery  or  grounds  used  for  the  burial  of  the  dead. 

Subdivision  5,  No  effect  on  right  to  damages. — JTothiag  jo  this 
act  shall  be  construed  to  curtail  or  abridge  the  right  of  an; 
person  to  prosecute  a  civil  action  for  damages  by  reason  of  m 
juries  to  person  or  property  resulting  from  the  negligent  use  of 
the  highways  by  a  motor  vehicle  or  its  owner  or  his  employe* 
or  agent, 

§  5.  Subdivision  1*  Filing  chauffeur's  statement. — Every  ]*r 
son  hereafter  desiring  to  operate  a  motor  vehicle  as  a  chauffeni 
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shall  file  in  the  office  of  the  secretary  of  state,  on  a  blank  to  be 
supplied  by  such  secretary,  a  statement  which  shall  include  hie 
name  and  address  and  the  trade  name  and  motive  power  of  the 
motor  vehicle  or  vehicles  he  is  able  to  operate;  and  shall  pay  a 
registration  fee  of  two  dollars. 

Subdivision  2,  Chauffeur's  registration  and  record. — The  sec- 
retary of  state  shall  thereupon  file  such  statement  in  his  office, 
register  such  chauffeur  in  a  book  or  index  to  be  kept  for  that 
purpose,  and  assign  him  a  number. 

Subdivision  3,  Chauffeur's  badge. — The  secretary  of  state 
shall  forthwith!  upon  such  registration  and  without  other  fee, 
issue  ami  deliver  to  such  chauffeur  a  badge  of  aluminum  or 
other  suitable  metal,  which  shall  be  oval  in  form,  and  the 
greater  diameter  of  which  shall  not  be  more  than  two  inches, 
and  such  badge  shall  have  stamped  thereon  the  words:  "Regis- 
tered chauffeur,  Xo> ,  Xew  York  motor  vehicle  law,"  with 

I  the  registration  number  inserted  therein;  which  badge  shall 
thereafter  be  worn  by  such  chauffeur  pinned  upon  his  clothing 
in  a  conspicuous  place  at  all  times  while  he  is  operating  a  motor 
vehicle  upon  the  public  highways.  If  the  operator  or  chauffeur 
has  previously  been  registered  in  the  office  of  the  secretary  of 
state,  the  certificate  heretofore  issued  to  him,  shall  be  returned 
to  such  secretary,  who  shall  tone  to  said  operator  or  chauffeur, 
in  lieu  thereof,  a  chauffeur's  badge  upon  the  payment  of  a  fee 
of  one  dollar. 

Subdivision  4  Fictitious  badge. — Xo  chauffeur,  having  reg* 

istered  as  hereinabove  provided,  shall  voluntarily  permit  any 

other  person  to  wear  his  badge,  nor  shall    Any    person    while 

rating  a  motor  vehicle  wear  any  badge  belonging  to  another 

person,  or  a  fictitious  badge. 

Subdivision  5.  Unregistered  chauffeur  cannot  operate. — Xo 
person  shall  operate  a  motor  vehicle  as  a  chauffeur  upon  the 
public  Inch  ways  after  thirty  days  after  this  act  takes  effect, 
unices  such  person  shall  have  complied  in  all  respects  with  the 
requirements  of  this  section. 

§  6.  Subdivision  1.  Penalties  for  excessive  speed,  et  cetera. — 
The  violation  otf  any  of  the  provisions  of  subdivision  five  rcf 
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section  two,  or  of  subdivision  seven  of  section  two,  or  of  section 
three*  or  of  section  five  of  this  act,  or  of  any  ordinance,  rule  or 
regulation  adopted  by  local  authorities  in  pursuance  of  A 
division  four  of  section  four  of  this  act,  shall  be  deemed  a  mis 
demeanor,  punishable  by  a  fine  not  exceeding  one  hundred  dol- 
lars for  the  first  offense,  and  punishable  by  a  fine  of  not  l&« 
Mum  fifty  dollars  nor  more  than  one  hundred  dollars,  or  impris- 
onment not  exceeding  thirty  days,  or  both,  for  a  second  offense, 
and  punishable  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  two  hundred  and  fifty  dollars  and  imprisonment 
not  exceeding  thirty  days  for  a  third  or  subsequent  offense. 

Subdivision  2,  Penalties  for  other  violations. — The  violation 
of  any  other  provision  of  this  act  shall  be  punished  by  a  fine 
not  exceeding  twenty-five  dollars  for  the  first  offense,  a  fine  not 
less  than  twenty-five  dollars  nor  more  than  fifty  dollars  for  t 
second  offense,  and  a  fine  not  less  than  fifty  dollars  nor  more 
than  one  hundred  dollars,  or  imprisonment  not  exceeding  ten 
days,  or  both,  for  a  third  or  subsequent  offense* 

Subdivision  3*  Eelease  from  custody,  bail,  et  cetera. — In  case 
the  owner  of  a  motor  vehicle  shall  be  taken  into  custody  because 
of  a  violation  of  any  provision  of  this  act,  he  shall  be  forthwith 
taken  before  an  accessible  captain  or  sergeant  or  acting  sergeant 
of  police  in  any  city  or  village,  or  any  justice  of  the  peace  or 
magistrate,  and  be  entitled  to  an  immediate  hearing;  and  if 
such  hearing  cannot  then  be  had,  be  released  from  custody  on 
giving  his  personal  undertaking  to  appear  in  answer  for  such 
violation,  at  such  time  and  place  as  shall  then  be  indicated, 
secured  by  the  deposit  of  a  sum  equal  to  the  maximum  fine  for 
the  offense  wich  which  he  is  charged,  or  in  lieu  thereof,  bv  leav- 
ing the  motor  vehicle,  being  operated  by  such  person,  with  such 
officer;  or,  in  case  such  officer  is  not  accessible,  be  forthwith 
released  from  custody  on  giving  his  name  and  address  to  the 
officer  making  such  arrest,  and  depositing  with  such  officer  a 
sum  equal  to  the  maximum  fine  for  the  offense  for  which  such 
arrest  is  made,  or  in  lieu  thereof,  by  leaving  the  motor  vehicle, 
being  operated  by  such  person,  with  such  officer,  provided  that 
in  such  ease  the  officer  making  such  arrest  shall  give  a  receipt 
iu  writing  for  such  sum  or  vehicle  and  notify  such  person  to 
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appear  before  the  most  accessible  magistrate,  naming  him,  on 
that  or  the  following  day,  specifying  the  place  and  hour.  In 
case  security  shall  be  deposited,  as  in  this  subdivision  provided, 
it  shall  be  returned  to  the  person  depositing,  forthwith  on  such 
person  being  admitted  to  bail  as  provided  in  section  five  hundred 
and  fifty-four  of  the  code  of  criminal  procedure,  and  the  return 
of  any  receipt  or  other  voucher  given  at  the  time  of  such  de- 
posit. In  case  such  undertaking  with  security  or  such  deposit 
shall  not  be  made  by  an  owner  so  taken  into  custody,  the  pro- 
visions of  section  five  hundred  and  fifty-four  of  the  code  of 
criminal  procedure  shall  apply. 

§  7.  Aoti  repealed. — All  acts  and  parts  of  acts  inconsistent 
herewith  or  contrary  hereto  are,  so  far  as  they  are  inconsistent 
or  contrary,  hereby  repealed. 

§  8.  When  this  act  takes  effect.— This  act  shall  take  effect 
immediately,  except  that  no  penalty  shall  be  asserted  or  imposed 
for  the  violation  of  any  of  the  provisions  of  s  section  two  or 
section  five  hereof  committed  prior  to  thirty  days  after  this  act 
takes  effect. 


CHAPTER  IX. 

BICYCLES  ON  HIGHWAYS. 

1,  Construction  and  Maintenance  of  Sidepaths. 

L.  IS99,  chap.  152,  entitled  "An  act  in  relation  to  the  use  of 
bicycles  on  side  paths,  for  licensing  bicycles,  for  the  appoint* 
mont  of  skleputb  commissioners  and  to  provide  for  the 

struotion,  maintenance,    regulation,  preservation  and  shading 
of  side  paths,'*  reads  as  follows: 

§  1.  The  county  judge  of  any  county  except  Albany,  may, 
upon  the  petition  of  fifty  resident  wheelmen  of  such  e< 
appoint  from  the  resident  citizens  thereof,  five  or  seven  pen 
the  number  to  be  determined  by  such  judge,  giving  to  each  citv 
and  to  one  or  more  towns  in  such  county,  a  rcpresctitati- 
the  board  as  near  aspo^ibh  in  proportion  to  the  probable  am- 
ber of  cyclists  residirg  in  such  localities,  each  of  whom  shall 
be  a  cyclist,  who  shall  constitute  a  board  of  sidepath  commis- 
sioners for  such  county.  The  terms  of  such  commissioner*  if 
the  number  be  five,  shall  be  one,  two,  three,  four  and  five  years 
respectively,  and  if  the  number  appointed  be  seven,  the  term* 
of  such  commissioners  shall  be,  two  to  serve  one  year,  two  to 
serve  two  years,  and  one  each  to  serve  three,  four  and  five  years 
from  and  including  the  first  day  of  January  of  the  year  in  which 
the  appointment  is  made>  to  be  determined  by  such  commis- 
sioners by  lot,  within  one  month  after  their  appointment,  A 
commissioner  thereafter  appointed  for  a  full  term,  shall  hold 
office  for  five  years  from  and  including  the  fir^t  day  of  January 
of  the  year  in  which  the  appointment  is  made.  A  commissioner 
appointed  to  fill  a  vacancy  occurring  otherwise  than  by  expira- 
tion of  term,  shall  be  appointed  for  the  unexpired  term  of  his 
predecessor  in  office.  Whenever  a  vacancy  shall  occur  in  the 
office  of  such  a  commissioner,  by  expiration  of  term  or  other- 
wise, the  chairman  or  secretary  of  the  board  shall  immediately 
file  a  notice  with  the  county  judge,  specifying  the  name  of  surh 
commissioner,  the  city  or  town  in  which  he  resided,  and  the 
term  for  which  his  successor  shall  be    appointed.     Upon    the 
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receipt  of  such  notice  the  county  judge  shall  thereupon  appoint 
a  person  to  fill  such  vacancy  and  file  suck  appointment  in  the 
office  of  the  county  clerk.  The  county  clerk  shall  forthwith 
notify  such  person  of  his  appointment,  and  he  shall  take  office 
immediately  upon  filing  hie  written  acceptance  thereof  with  the 
county  clerk,  and  taking  the  constitutional  oath  of  office.  If 
any  person  so  appointed  fails  to  file  such  acceptance  with  the 
county  clerk  or  to  take  the  constitutional  oath  of  office  within 
ten  days  after  receiving  notice  of  his  appointment,  or  if  any 
member  of  the  board  fails  to  attend  three  consecutive  regular 
meetings  without  being  excused  by  a  vote  of  the  board,  the 
board  of  sidepath  commissioners  may  declare  the  place  vacant 
by  a  majority  vote  of  the  board.  In  case  charges  against  any 
such  commissioner  are  made  in  writ  ing  and  filed  with  the  county 
judge,  said  county  judge  may  notify  such  commissioner  to  ap- 
pear and  make  answer  to  such  charges,  and  may  remove  such 
commissioner  from  office  if  sufficient  cause  be  shown.  Such 
commissioners  shall  serve  without  compensation,  but  shall  be 
repaid  their  actual  and  necessary  disbursements  out  of  the  side- 
path  fund.  The  present  boards  of  sidepath  commissioners  ap- 
pointed pursuant  to  chapter  one  hundred  and  fifty-two  of  the 
laws  of  eighteen  hundred  and  ninety-nine  and  chapter  one  hun- 
dred and  ninety-four  of  the  laws  of  eighteen  hundred  and 
ninety-nine  are  hereby  continued  to  the  end  of  the  terms  of  the 
respective  members  therof,     (Amended  by  L*  1900,  chap.  640.) 

§  2.  Such  board  of  sidepath  commissioners  is  hereby  author- 
ized and  empowered  to  construct  and  maintain  aidepaths  along 
any  public  road,  or  street,  or  section  thereof  of  the  county  pro- 
vided, the  said  hoard  of  sidepath  commissioners  shall  be  re- 
quired to  obtain  the  written  approval  of  the  commissioner  of 
highways,  or  other  officer  performing  similar  duties,  or  the 
written  approval  of  the  supervisor  of  each  town  in  which  said 
sidepath  shall  be  built,  and  file  the  same  in  the  town  clerk's 
office,  before  constructing  paths  along  any  road  outside  the 
limits  of  incorporated  cities  or  villages;  and  provided,  that  they 
shall  he  required  to  secure  the  approval  of  the  trustees  of  an 
incorporated  village  by  a  resolution  at  a  meeting  thereof,  before 
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constructing  paths  along  any  street  of  such  village;  and  pro- 
vided, that  they  shall  be  required  to  secure  the  approval  of  the 
common  council  of  a  city  by  resolution  at  a  meeting  thereof, 
before  constructing  paths  along  any  street,  or  section  thereof, 
in  such  city.  No  sidepath  shall  be  constructed  upon  or  along 
any  regularly  constructed  or  maintained  sidewalk,  except  with 
the  consent  of  the  persons  owning  the  abutting  lands.  Such 
paths  shall  not  be  less  than  three  or  more  than  six  feet  wide, 
without  the  consent  of  the  owners  of  abutting  lands,  and  shall 
be  constructed  within  the  outside  lines  and  along  and  upon 
either  side  of  such  public  roads  or  streets.  The  term  "side- 
walk" as  used  in  this  act,  means  any  sidewalk  constructed  or 
maintained  as  such  by  the  public  authorities  or  the  owner  of 
the  abutting  lands,  which  is  reserved  by  custom  for  the  use  of 
pedestrians;  but  not  including  foot  paths  or  portions  of  the 
public  road  which  are  worn  only  by  travel.  The  term  "side- 
pat  h"  shall  be  construed  to  include  any  path  built  or  acquired 
by  a  sidepath  commission.  Xo  member  or  any  number  of  mem- 
bers of  a  sidepath  commission  shall  begin  or  in  any  way  author- 
ize the  construction  of  a  sidepath,  to  be  built  from  the  sidepath 
fund,  until  the  record  of  the  proceedings  of  the  board  shows 
that  it  has  voted  to  construct  such  path.  Boards  of  sidepath 
commissioners  are  authorized  upon  unanimous  vote  of  the 
board,  to  acquire,  by  gift,  purchase  or  lease,  any  lands  outside 
of  the  regular  highways  necessary  for  the  purpose  of  building 
sidepaths,  and  to  expend  anv  of  the  funds  in  their  possession  for 
this  purpose.     (Amended  by  L.  1900,  chap,  640.) 

§  3.  Such  board  of  sidepath  commissioners  shall  at  their  first 
meeting,  or  within  a  reasonable  time  thereafter,  and  in  each 
succeeding  calendar  year,  adopt  a  form  of  license,  badge, 
emblem  or  device  suitable  to  be  affixed  to  a  bicycle  and  to  be 
known  as  a  bicycle  sidepath  license.  Any  person  upon  the  pay- 
ment of  a  fee,  to  be  determined  by  such  commissioners,  of  not 
less  than  fifty  cents  nor  more  than  one  dollar,  except  in  the 
county  of  Monroe  where  the  fee  shall  continue  to  be  twenty- 
five  cents,  shall  be  entitled  to  receive  such  license,  which  shall 
be  good  during  the  calendar  year  for  which  it  is  issued,  and  no 
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longer.  Every  such  license  to  be  valid  must  be  issued  by  tbe 
commissioners  of  the  county  wherein  the  bicyclist  resides*  ex- 
cept that  any  bicyclist  who  resides  in  another  state  or  in  some 
county  of  this  state  where  there  is  no  sidepath  commission,  may 
secure  a  license  in  any  county  where  a  sidepath  commission  has 
been  lawfully  appointed  and  such  license  shall  be  valid  for  the 
use  of  the  person  so  purchasing  till  a  sidepath  commission  is 
organized  in  the  county  where  such  person  resides,  or  for  the 
calendar  year  for  which  it  is  issued  and  no  longer,  No  person 
fthtl]  ride  a  bicycle  on  any  sidepath  in  any  county  of  this  state 
where  a  sidepath  commission  has  been,  or  at  any  time  hereafter 
may  be  appointed,  unless  a  valid  bicycle  license  is  attached*  or 
affixed  to  the  left  side  of  the  front  fork  thereof  so  that  the 
license  shall  show  on  the  left  side  of  such  bicycle.  No  person 
shall  counterfeit  any  such  license  or  make,  sell,  give  away  or 
have  on  his  or  her  bicycle,  a  license  purporting  to  be  issued  by 
any  county  in  this  state,  unless  regularly  issued  by  the  respec- 
tive boards  of  sidepath  commissioners  appointed  pursuant  to 
law.  No  license  shall  be  valid  unless  attached  to  a  bicycle  as 
aforesaid.  Such  license  shall  be  plainly  numbered  and  shall 
not  be  valid  if  the  number  has  been  mutilated  or  changed,  so 
as  to  deceive  or  be  calculated  to  deceive.  No  person  shall  have 
a  license  issued  for  a  prior  year  or  anything  in  the  similitude 
of  such  a  license  attached  to  his  or  her  bicycle  in  the  place  afore- 
said except  a  valid  license  for  the  calendar  year  in  which  it  ifl 
so  used,     (Amended  by  L.  1900,  chap,  640.) 

§  4.  The  license  fees  collected  by  the  said  boards  of  side- 
path  commissioners  shall  be  deposited  on  or  before  the  first  day 
of  each  month  with  the  county  treasurer  of  their  respective 
counties,  by  whom  they  shall  be  credited  to  a  special  fund,  to 
be  called  "the  sidepath  fund/'  upon  which  the  boards  of  side- 
path  commissioners  are  authorized  to  draw  warrants  signed  by 
a  majority  of  the  board,  but  no  warrants  shall  be  bo  drawn  in 
excess  of  the  amount  actually  on  deposit;  nor  shall  any  contract 
or  purchase  be  made  exceeding  the  amount  of  such  funds  at 
the  time  of  making  such  contract  or  purchase.  All  bills  shall 
be  sworn  to.     Each  board  of  sidepath  commissioners  shall  re- 
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port  annually  to  the  county  judge  of  their  respective  counties, 
giving  a  detailed  financial  statement  and  filing  with  said  report 
the  vouchers  of  each  expenditure,  which  report  and  vouchers 
shall  be  deposited  in  the  county  clerk's  office*  (Amended  by 
L.  1000,  chap.  640.) 

§  5*  The  said  boards  of  sidepath  commissioners  shall  devote 
the  moneys  so  collected  to  the  repairing  of  existing  paths  in 
their  respective  counties;  to  the  construction  of  new  paths;  to 
the  planting  of  shade  trees  along  such  paths,  where  the  concern 
of  the  owners  of  abutting  lands  to  the  planting  of  said  trees  ba- 
been  obtained;  to  the  maintaining  of  order  on  the  paths:  nnd 
the  necessary  and  authorized  expenses  incurred  in  enforcing 
this  act     (Amended  by  L  1900,  chap.  640.) 

§  6*  No  person  shall  willfully  lead,  stand,  hitch,  ride  or  drive 
any  horse ,  cattle,  sheep,  swine  or  other  animals  upon  aiiy  side- 
path now  constructed  or  hereafter  to  be  constructed  in  this 
state,  except  for  the  purposes  of  access  to,  and  egress  from, 
lands  abutting  on  the  highway.  (Amended  by  L.  1900,  chap. 
640.) 

§  7.  No  person  shall  willfully  obstruct,  injure  or  destroy 
any  sidepath  or  any  portion  thereof,  now  constructed  or  here 
after  to  he  constructed  in  this  state.  (Amended  by  L.  1900, 
chap.  640.) 

§  8.  No  person  shall  ride  a  bicycle  at  a  greater  rate  of  speed 
than  ten  miles  an  hour  when  passing  another  cyclist  or  p© 
trian  on  any  sidepath  in  this  state.     (Amended  by  L,  1900, 
chap,  640.) 

|  9.  The  sidepaths  heretofore  constructed  and  hereafter  to 
he  constructed  in  this  state  are  hereby  placed  under  the  control 
and  direction  of  the  boards  of  sidepath  commissioners  of  the 
various  counties  in  which  they  are  located.  Tn  every  county 
in  which  a  county  engineer  is  now,  or  shall  hereafter  be  ap- 
pointed, pursuant  to  the  provisions  of  the  highway  law,  all  the 
rights,  duties,  powers  and  authority  conferred  or  imposed  V 
this  act  or  any  other  statute  upon  the  board  of  sidepath  com- 
missioners shall  be  vested  in  and  performed  by  the  said  county 
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engineer,  and  no  sidepath  commissioners  shall  be  appointed  in 
any  count j  having  such  county  engineer.  In  any  county  in 
which  a  county  engineer  has  heretofore  been  appointed  the 
board  of  sidepath  commissioners  shall  turn  over  to  said  county 
engineer  all  the  records,  books  and  property  of  the  said  board 

in  the  first  day  of  June,  nineteen  hundred  and  four,  whereupon 
the  powers  and  duties  of  said  board  of  sidepath  commissioners 
shall  cease;  and  in  any  county  not  now  having  a  county  engin- 
eer, in  which  a  county  engineer  shall  hereafter  be  appointed, 
the  said  commissioners  for  said  county  within  ten  days  after 
such  appointment  shall  turn  over  to  said  county  engineer  all 
the  records,  books  and  property  of  said  board,  and  thereupon 
;he  powers  and  duties  of  such  commissioners  shall  cease;  tut 

id  commissioners  shall  forthwith  file  a  final  report  of  their 
transactions  down  to  the  transfer  to  the  county  engineer,  ac- 
companied with  vouchers  as  required  for  their  annual  reports. 
All  the  provisions  of  law  rleating  to  the  acts  or  determinations 
of  boards  of  sidepath  commissioners  are  hereby  made  applicable 
to  the  acts  and  determinations  in  the  premises  of  said  county 
engineer.  The  said  county  engineer  shall  keep  a  record  of  his 
acts,  transactions  and  determinations  in  relation  to  the  side- 
paths,  and  of  all  expenditures  by  him,  stating  the  locality  and 
character  of  repairs,  additions  or  alterations  to  sidepaths  in  said 
unty,  with  the  amounts  expended  therefor,  and  said  county 
engineer  is  authorized  to  employ  such  servants,  employees  and 
clerks  as  may  be  necessary  to  carry  out  the  provisions  of  this 

ct,  but  within  the  limitations  of  section  four  of  this  act. 
( Amended  by  L.  1900,  chap.  640,  and  L.  1904,  chap.  342.) 

§   10,  Any  board  of  sidepath  commissioners,  with  the  eon- 

rat  of  the  commissioner  of  highways  or  other  officer  perform* 

ing  similar  duties,  having  jurisdiction  thereof,  may    remove 

limbs  of  trees  overhanging  any  sidepath  in  the  county  wherein 

id  board  has  jurisdiction,  when  in  the  judgment  of  Baid  board, 

he  same  shall  interfere  with  the  free  passage  of  bicycles  along 

14  paths.     (Amended  by  L,  1900,  chap.  640,) 

§  11.  Any  person  who  rides  a  bicycle  on  any  sidepath  in 
lis  state  in  violation  of  any  of  the  sections  of  this  act,  or  does 
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any  of  the  acts  by  the  provisions  of  this  law  forbidden,  is  guilty 
of  a  misdemeanor,  and  shall  be  punishable  by  a  fine  of  not  less 
than  five  nor  more  than  twenty-fire  dollar^  and  in  case  of 
failure  to  pay  any  fine  that  may  be  imposed,  such  person  may 
be  committed  to  jail  not  exceeding  one  day  for  each  dollar  of 
aueh  fine*  A  sheriff  of  any  county,  and  all  deputy  sheriffs  ap- 
pointed by  him,  are  authorized  to  do  all  the  acts  and  perform 
all  the  duties  with  respect  to  violations  of  this  act,  that  con- 
stables may  do  or  perform;  and  shall  be  entitled  to  receive  the 
same  fees  that  constables  receive  for  such  services,  to  be  an- 
dited  and  paid  in  the  same  manner  that  constables'  fees  for  such 
services  are  audited  and  paid,  (Amended  by  L,  1000,  chap- 
640,  and  L.  1902,  chap.  305.) 

§  12.  Courts  of  special  sessions  having  jurisdiction  to  try 
misdemeanors  as  provided  by  section  fifty-fix  of  the  code  of 
criminal  procedure,  shall  have  exclusive  jurisdiction  to  try  of- 
fenders in  all  cases  occurring  under  this  act,  in  the  same  manner 
as  in  other  cases  where  they  now  have  jurisdiction,  and  subject 
to  the  same  power  of  removal  and  to  render  and  enforce  judg- 
ment to  the  extent  herein  provided.  (Amended  by  L  1900, 
chap.  640.) 

2.  Municipal  ordinances  relating  to  use  of  bicycles. 

L.  1890,  chap.  634,  entitled  "An  Act  to  regulate  the  use  of 
bicycles,  tricycles  and  similar  vehicles,  and  to  require  uniform- 
ity of  ordinances  affecting  the  same,"  reads  as  follows: 

Municipal  ordinances. — §  1,  The  municipal  officers  and  boards 
in  the  several  cities,  terras,  and  villages  of  this  state  now 
having  the  authority  to  enact  such  ordinances,  may  pass  ordi- 
nances regulating  the  use  of  bicycles,  tricycles  and  similar 
vehicles  on  the  public  highways,  streets,  avenues,  walks,  parks 
and  public  places  within  their  limits  in  accordance  with  the  fol- 
lowing provisions,  and  not  otherwise: 

Lights, — 1.  To  require  all  bicycles,  tricycles  and  similar  vehi- 
cles when  ridden  on  such  public  highways,  streets,  avenues, 
walks  or  public  places  to  have  attached  thereto  or  carried  there- 
with a  light  of  such  illuminating  power  as  to  be  plainly  aeen 
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wo  hundred  feet  ahead,  and  kept  lighted  between  one  hour 
after  sunset  and  one  hour  before  sunrise;  but  this  section  shall 
not  apply  to  any  rider  whose  light  has  become  extinguished  or 
who  is  necessarily  absent  from  his  or  her  home  without  a  light, 
when  going  at  a  pace  not  exceeding  six  miles  an  hour,  when  an 
audible  signal  is  given  as  provided  in  subdivision  two  of  this 
section  as  often  as  thirty  feet  are  passed  over. 

Signals. — 2.  To  require  riders  of  all  such  bicycles,  tricycles 
or  similar  vehicles  to  give  an  alarm  by  bell,  whistle  or  other* 
wise^  which  may  be  heard  one  hundred  feet  distant,  when  about 
to  meet  or  pass  pedestrians  and  when  about  to  meet  or  pass 
other  vehicles. 

Kate  of  speed, — 3.  To  regulate  the  rate  of  speed  at  which  it 
may  be  lawful  to  ride  such  bicycles,  tricycles  or  similar  vehicles* 
provided  however  that  cyclists  shall  not  be  restricted  to  a  rate 
of  speed  slower  than  is  allowed  any  other  kind  or  class  of 
vehicle. 

Coasting  and  carrying  of  children;  permits  for  special  occasions. 
— 4,  To  regulate  or  prohibit  coasting  or  proceeding  by  inertia  or 
momentum  with  the  feet  off  the  pedals;  the  carrying  of  children 
under  five  years  of  age  upon  bicycles;  the  observance  by  cy- 
clists, of  such  rules  of  the  road  as  are  established  by  the  high- 
way law;  to  permit  the  authorities  of  such  municipality  having 
charge  of  the  public  highways,  streets,  squares  or  parks,  in 
their  discretion,  upon  any  special  occasion,  to  grant  permits  to 
any  person  or  persons  to  ride  such  machines  during  a  specified 
time,  upon  specified  portions  of  the  public  streets  or  highways 
of  such  city,  town  or  village,  at  any  rate  of  speed,  and  annex 
such  other  reasonable  conditions  to  such  permits  as  they  shall 
deem  proper;  and  the  said  authorities  of  such  municipality  may, 
also,  under  such  conditions  as  they  may  deem  proper,  permit 
the  use  of  velocipedes  and  other  similar  machines  by  children 
on  any  sidewalk  in  any  public  way,  square,  or  park  in  such 
municipality. 

Biding  upon  sidewalks. — 5.  To  regulate  or  prohibit  the  riding 
f  any  bicycles,  tricycles  or  similar  Tehicles  upon  the  sidewalks 
ithin  the  limits  of  any  city,  town  or  village;  except  that  no 

ty,  town  or  village  shall  have  any  power  to  prohibit  the  riding 
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of  any  bicycles  upon  any  sidewalk  within  the  limits  of  sucb 
city,  town  or  village  when  said  sidewalk  shall  have  been  or  ©hall 
be  hereafter  constructed  solely  at  the  expense  of  wheelmen  or 
cyclists  by  and  with  the  consent  of  the  officers  having  jurisdk- 
Hon  therein,  unless  the  road  or  street  in  front  of  said  sidewalk 
is  paved  with  some  smooth  and  permanent  pavement  like  as- 
phalt or  brick,  and  maintained  in  a  condition  suitable  for  thfi 
use  of  cycles.  The  term  "sidewalk/1  as  used  in  this  act,  mean* 
any  sidewalk  laid  out  as  such  by  any  city,  town  or  village,  or  by 
the  owners  of  the  abutting  lands  which  is  reserved,  by  custom 
for  the  use  of  pedestrians^  and  which  has  been  especially  pre- 
pared for  their  use,  but  not  including  footpaths  or  portions  of 
public  roads  lying  outside  of  the  thickly  settled  parts  of  cities 
and  towns  which  are  worn  only  by  travel,  and  are  not  improved 
by  the  public  authorities,  or  by  the  abutting  owners. 

Penalties,*— 0,  To  provide  that  every  person  violating  any  such 
ordinances  shall  be  punished  by  a  fine  not  exceeding  the  stun 
of  five  dollars  for  each  offense,  and  in  case  of  the  nonpayment 
of  such  fine,  by  imprisonment  in  the  county  jail  not  exceeding 
one  day  for  each  dollar  of  such  fine,  in  the  discretion  of  the 
court  or  magistrate. 

No  other  ordinances  to  be  made, — §  %  No  city,  town  or  village, 
shall  have  any  power  to  make  any  ordinance,  by-law  or  regu- 
lation respecting  the  use  of  bicycles  or  tricycles  except  as  pro- 
vided in  this  act ;  and  except  as  provided  in  this  act,  no  wli 
nance,  by-law  or  regulation  heretofore  or  hereafter  made  by  a 
city,  town  or  village,  in  respect  to  bicycles  or  tricycles  shall  have 
any  force  or  effect.  Nothing  in  this  act  shall  affect  the  juris- 
diction of  sidepath  commissioners  nor  the  use  of  sidepaths. 

Security  for  appearance  upon  arrest, — §  S*  Any  person  arrested 
for  the  violation  of  any  of  the  provisions  of  this  act,  or  of  any 
ordinance  or  by-law  adopted  as  provided  in  this  act,  may  tender 
at  the  time  of  his  or  her  arrest,  or  at  any  time  before  the  hear- 
ing thereon  either  five  dollars  in  current  money,  or  his  or  her 
bicycle  or  similar  vehicle,  as  security  for  his  or  her  appearand- 
in  court  to  make  answer  to  the  charge  of  violating  the  provi- 
sions of  this  act  or  any  ordinance  or  by-law  adopted  as  provided 
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in  this  act;  and  the  officer  making  the  arrest,  shall  accept  the 
security,  which  the  rider  may  offer,  as  aforesaid,  for  his  ap- 
pearance, hefore  the  most  convenient  court  or  magistrate,  to 
be  specified  by  said  officer  at  a  time  to  be  fixed  by  him  not  less 
than  one  day,  in  said  city,  village  or  town  having  jurisdiction  of 
the  offense,  and  such  security  shall  be  forthwith  delivered,  by 
such  officer,  to  such  e6urt  or  magistrate.  In  case  the  person 
arrested  shall  fail  to  appear  and  answer  to  such  charge  at  the 
time  so  specified  or  at  such  other  time  to  which  the  matter  shall 
have  been  adjourned,  such  security  shall  be  forfeited,  and  if 
money,  shall  he  disposed  of  in  the  same  manner  as  other  fined 
are  disposed  of  by  such  court  or  magistrate,  and,  if  a  bicycle  or 
similar  vehicle^  it  may  be  sold  under  the  direction  of  such  court 
or  magistrate  at  public  sale,  a  notice  of  which  sale  shall  be 
posted  in  three  public  places  in  such  city,  town  or  village,  and 
a  copy  thereof  served  personally  or  by  mail  upon  the  person  who 
tendered  the  same  at  least  six  days  before  such  sale,  and  five 
dollars  of  the  money  received  upon  such  sale  shall  be  disposed 
of  in  the  same  manner  as  other  fines  collected  by  such  court  or 
magistrate,  and  the  remainder  of  the  money  received  upon  such 
sale  shall  be  paid  to  the  owner  of  such  bicycle  or  other  similar 
vehicle  on  demand. 


CHAPTER  X. 

Action  or  Special  Proceeding,  Relating  to  an  Animal  Straying  apaa 

the  Highway. 
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to   stray. 


execution 


(Code   af    Civil 

Action  against  person  suffering  animals 
Penalties  to  toe  recovered, 
Certain  officers  to  seize  animals  straying. 
When  private  person  may  seize  such  animals. 

3086.  Officer  or  person  seising  to  present  petition. 

3087.  Precept  thereupon. 
id.;    how   served. 
Proof  of  service  of  precept. 
Answer;    trial. 
Decision  In  favor  of  petitioner;  warrant  to  sell; 

thereof. 
Application   of  proceeds  of  «aie. 
Disposition  of  surplus. 
Id,:  when  no  claim  made  wltfaln  a  year. 
Order  upon  claim  for  surplus;  appeal  therefrom 
Proceedings  upon  decision  in  favor  of  person  answering 

3097.  Demand  of  possession  before  trial.    Proceedings  thereupon 

3098.  Id.:  when  animal  willfully  set  at  large  by  third  person. 

3099.  Action  by  owner  in  such  a  case. 

3100.  Action  by  petitioner  and  by  officer 
8101.  Demand  of  possession  after  final  order  and  before  sate. 

3102.  Order  upon  demand  of  possession;  appeal  therefrom. 

3103.  Id.;  stay  of  proceedings. 

3104.  Appeal  from  final  order. 

3105.  Id.t  by  claimant;    stay  of  proceedings  and  delivery  of  pos- 
session. 

310€.  Proceedings    upon    affirmance, 

3107.  Limitation   of  action    for  seizing  animals, 

3103.  Certain  actions  cannot  be  maintained. 

3109.  Where  several  animals  are  trespassing,  damages  are  etitii 
Proceedings  In  such  cases. 

3110.  Proceedings    in    other    cases,    where    there    are    different 
owners. 

3111.  Surplus,  where  there  are  different  owners, 

3112.  When  on  action,  etc.,  supersedes  any  other. 

3113.  Rights  of  offloer  when    private  person  falls  to  prosecute 

3114.  Person  having  a  special  property  deemed  owner. 
8115,  Agent  may  act  for  Ills  principal. 

§  3082.  Action  against  person  suffering  animals  to  stray, — 
Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  awine,  sheep,  or  goats,  to  rim  at  large,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park,  or  place 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town*  or 
the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  twenty-eight  hundred  and 
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seventy-five  of  this  act,  or  the  overseer  or  superintendent  of  the 
poor  of  the  town  or  district  in  which  one  or  more  of  those 
animals  are  found  so  running  at  large,  herded,  or  pastured,  maj 
maintain  an  action  against  him,  :n  a  justice's  court,  held  in  that 
town  or  district,  to  recover  the  penalty  or  penalties  bo  incurred. 
Where  the  action  is  brought  by  a  private  person,  the  justice 
must  pay  the  proceeds  of  an  execution,  issued  upon  a  judgment 
therein  in  favor  of  the  plaintiff,  after  deducting  the  costs,  to 
the  officer,  who  might  have  brought  the  action,  as  prescribed  in 
this  section,  to  be  applied  by  him  to  the  support  of  the  poor 
within  his  town  or  district, 

§  3083,  Penalties  to  be  recovered. — If  the  plaintiff  recovers 
judgment,  in  an  action  brought  as  prescribed  in  the  last  section, 
the  justice  must  award  to  him  the  following  sums,  by  way  of 
penalties,  besides  the  costs  of  the  action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf, 
five  dollars, 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action. 

§  3084,  Certain  officers  to  seize  animals  straying, — Where  one 
or  more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or  goats 
are  found  running  at  large,  or  being  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place  elsewhere  than  in  a  city, 
the  overseer  of  highways  of  the  road  district,  or,  if  they  are  so 
found  within  an  incorporated  village,  the  street  commissioner 
thereof,  having  personal  knowledge  or  being  notified  of  the  fact, 
must  immediately  seize  the  auimal  or  animals,  and  keep  it  or 
them  in  his  possession  until  disposed  of  as  prescribed  in  the  fol- 
lowing sections  of  this  title. 

§  3085,  When  private  person  may  seize  such  animals,— Any 
person  may  seize  one  or  more  animals  specified  in  the  last  sec- 
tion, then  running  at  large,  or  being  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having  en- 
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tered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  an i nulls  seized  in  his  possession,  until  disposed  of  as  pre- 
s-cribed  in  the  following  sections  of  this  title. 

§  3086.  Officer  or  person  seizing  to  present  petition. — An  offi- 
cer or  other  person,  who  seizes  an  animal  or  animals,  as  pre- 
scribed in  either  of  the  last  two  sections,  must  immediately  file, 
with  a  justice  of  the  peace  of  the  town  in  which  ihe  seizure  was 
made,  a  written  petition,  verified  by  his  oath;  setting  forth  the 
facts  which  bring  the  case  within  either  of  those  sections;  brief- 
ly describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  | 
tioner,  and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence ;  and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application,  of  the  proceeds 
thereof,  aa  prescribed  in  this  title.  Where  the  petition  allege*, 
that  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petition,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  ease,  the  decision  of  the  justice,  orT 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

§  3087.  Precept  thereupon. — Upon  the  presentation  of  the 
petition,  the  justice  must  issue  a  precept  under  his  hand;  dir 
ed  to  the  owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is 
not  so  stated,  directed  generally  to  all  persons  having  an  inter- 
est in  the  animal  or  animals  seized;  briefly  reciting  the  suV 
stance  of  the  petition;  describing  the  animal  or  animals  seized, 
and  requiring  the  person  or  persons,  to  whom  the  precept  is  di- 
rected, to  show  cause  before  the  justice,  at  a  time  and  place 
specified  therein,  not  le*s  than  ten  nor  more  than  twenty  J 
after  the  issuing  of  the  precept,  why  the  prayer  of  the  petition 
should  not  bo  granted. 

§  3088,  Id.;  how  served. — The  precept  must  be  served 
the    person,    to    whom    it    is    directed    by    his    name,    with- 
in   the    same    time,    and    in    like    manner    as    a    summon! 
is-  required   to  be   served,    u*   prescribed   in   section   twtt 
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nine  hundred  and  ten  of  this  net.  Where  it  is  di- 
rected generally  to  all  persons,  having  an  interest  in  the  ani- 
mal or  animals*  seized,  it  may  be  served  by  a  constable  of  the 
town,  or  by  an  elector  thereof,  specially  authorized  so  to  do  by 
a  written  indorsement  upon  the  precept,  under  the  hand  of  the 
justice,  by  posting  a  copy  thereof  in  at  least  six  public  and  con- 
spicuous places  in  the  town  where  the  seizure  was  made;  one  of 
which  places  must  be  the  nearest  district  schoolhouse,  or,  if  the 
seizure  was  made  within  an  incorporated  village,  having  schools 
in  charge  of  a  board  of  education,  a  building  in  which  such  a 
school  is  kept*  Each  copy  must  be  so  posted,  within  two  days 
after  the  precept  is  issued.  Where  the  precept  is  directed  to  a 
person  by  his  name,  and  proof  is  made  by  affidavit,  to  the  satis- 
faction of  the  justice,  that  it  cannot,  with  reasonable  diligence, 
be  personally  served  upon  that  person,  within  the  county,  at 
least  six  days  before  the  return  day  thereof,  the  justice  may,  by 
a  written  order,  direct  that  service  thereof  be  made,  by  posting 
copies  thereof,  at  least  five  days  before  the  return  day,  as  pre- 
scribed in  this  section;  in  which  case,  service  thereof  may  be 
made  accordingly. 

§  3080.  Proof  of  service  of  precept— At  the  place  where  the 
precept  is  returnable,  and  at  the  expiration  of  the  time  specified 
in  section  twenty-eight  hundred  and  ninety-three  of  this  act,  the 
petitioner  must,  unless  the  precept  is  directed  to  a  person  by  his 
name,  and  he  appears,  furnish  proof  of  the  service  of  the  pre- 
cept, as  prescribed  in  the  last  section.  If  it  was  served  by  a 
constable,  either  personally  or  by  posting,  his  written  return 
upon  the  precept  is  sufficient  proof  of  the  facts  relating  to  the 
service,  as  stated  therein.  If  it  was  served  by  a  private  person, 
proof  of  service  must  be  made  by  affidavit* 

§  3090.  Answer;  trial. — The  owner,  or  a  person  having  as 
interest  in  any  animal  seized,  may  appear  upon  the  return  of 
the  precept,  and  thereby  make  himself  a  party  to  the  special 
proceeding.  The  person  so  appearing  may,  upon  the  return  of 
the  precept,  file  a  written  answer,  subscribed  by  him  or  his  at- 
torney, and  verified  by  the  oath  of  the  person  subscribing  it, 
denying,  absolutely  or  upon  information  and  belief,  one  or  more 
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material  allegations  contained  in  the  petition-  His  answer 
in ust  also  set  forth  bis  interest  in  the  animal  or  animals  seized* 
The  subsequent  proceedings  must  be  the  same  as  in  an  action  in 
a  justice'?  court,  wherein  an  bene  of  fact  has  been  joined,  ex- 
cept as  otherwise  specially  prescribed  in  this  title* 

§  3091.  Decision  in  favor  of  petitioner;  warrant  to  sell;  exe- 
cution thereof. — If  no  person  appears  and  answers,  or  if  the  de- 
cision of  the  justice,  or  the  verdict  of  the  jury,  where  the  issues 
were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  the  justice 
must  mate  a  final  order,  directing  the  sale  of  the  animal  or  ani* 
mals  seized,  and  the  application  of  the  proceeds  thereof,  as  pre* 
scribed  in  this  title.  Thereupon  the  justice  must  issue  a  war- 
rant, under  his  hand,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  sell  the  animal  or  animals  seised, 
at  public  auction,  for  the  best  price  which  he  can  obtain  there- 
for; and  to  make  return  thereof  to  the  justice,  at  a  time  and 
place  therein  specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like  notice, 
and  in  like  manner,  as  a  sale  of  property,  by  virtue  of  an  exe- 
cution issued  by  a  justice  of  the  peace;  and  the  constable  must 
make  return,  as  required  by  the  warrant,  and  must  pay  the  pro- 
ceeds of  the  sale  to  the  justice,  deducting  therefrom  his  fees, 
at  the  rate  allowed  by  law  for  the  collection  of  such  an  execu- 
tion, 

§  3092,  Application  of  proceeds  of  sale, — The  justice  must 
apply  the  proceeds  of  the  sale  as  follows; 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the 
justice,  at  the  same  rates  as  the  costs  of  an  action  brought  be- 
fore him,  including  the  justice's  fees  in  such  an  action;  and  also 
the  fees  for  the  service  of  the  precept,  either  personally  or  by 
posting,  at  the  rate  allowed  by  law  for  personal  service  of  a 
summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to 
his  own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  aud  sold,  to-wit:  one  doV 
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lar  for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull, 
ox,  cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  01 
swine;  together  with  a  reasonable  compensation,  fixed  by  him, 
for  the  care  and  keeping  of  each  animal,  from  the  time  of  the 
seizure  to  the  time  of  the  sale;  and,  also,  where  any  animal 
sold  was  seized,  while  trespassing  upon  real  property  owned  or 
occupied  by  the  petitioner,  the  damages  sustained  by  the  peti- 
tioner in  consequence  thereof,  as  ascertained  by  the  decision  of  ^ 
the  justice,  or  the  verdict  of  the  jury  upon  which  the  final  or- 
der was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  twenty-eight  hundred  and 
seventy-five  of  this  act,  the  following  penalties,  to  wit:  five  dol- 
lars for  each  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf,  or  swine , 
seized  and  sold;  and  one  dollar  for  each  sheep  or  goat,  seized 
and  sold;  which  penalties  must  be  received  by  the  officer,  for 
the  benefit  of  the  poor  of  his  town  or  district, 

5.  If  any  surplus  remains,  be  must  pay  the  same  to  the  per- 
son or  persons  entitled  thereto,  as  prescribed  in  the  following 
sections  of  this  title. 


§  3003.  Disposition  of  surplus. — Any  person  may,  within  ten 
days  after  the  return  of  the  warrant,  file,  with  the  justice,  a 
written  claim  to  the  surplus  of  the  proceeds?  of  the  sale,  or  to 
any  part  thereof,  On  the  eleventh  day  after  the  return,  or,  if 
it  is  a  Sunday  or  a  public  holiday,  on  the  tirst  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holiday,  the  justice  must 
proceed  to  inquire  into  the  claims  so  filed;  and,  for  the  purpose 
of  determining  them,  he  must  hear  the  allegations  and  proofa 
of  each  claimant;  and  he  may  issue  subpoenas,  as  upon  the  trial 
of  an  action.  He  may,  upon  the  application  of  any  claimant, 
and  for  good  cause  shown,  adjourn  the  hearing,  from  time  to 
time,  but  not  more  than  thirty  days  in  all.  After  hearing  the 
allegations  and  proofs  of  all  the  claimants,  he  must  decide  the 
claims,  and  enter  an  order  accordingly*  If  no  claim  is  filed;  or 
if  the  right  to  the  surplus  money,  or  any  part  thereof,  is  not 
established,  to  the  satisfaction  of  the  justice,  as  prescribed  in 
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tliis  section ;  an j  person,  whose  claim  was  not  determined  upon 
the  hearing  may  file  a  claim  thereto,  at  any  time  before  the  ex- 
piration of  a  year  from  the  return  of  the  warrant;  and,  there- 
upon,  the  justice  must  proceed,  $&  prescribed  in  this  section 
with  respect  to  a  claim  filed  within  the  ten  days. 

§  3094.  Id.;  when  no  claim  made  within  a  year, — If,  at  the 
expiration  of  one  year  after  the  return  of  the  warrant,  any  por- 
tion of  the  surplus  remains,  a  claim  to  which  has  not  been  estab- 
lished to  the  satisfaction  of  the  justice,  pursuant  to  the  provi- 
sions of  the  last  section,  the  justice  must  pay  it,  for  the  benefit 
of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid 
for  the  benefit  of  the  poor,  as  prescribed  in  section  twenty-eight 
hundred  and  seventy-five  of  this  act;  and,  thereupon,  all  per- 
sons are  forever  barred  from  any  claim  thereto.  But  if  a 
claim,  filed  as  prescribed  in  the  last  section,  remains  un 
mined  at  the  expiration  of  the  year,  the  justice  must  determine 
it  within  ten  days  thereafter;  and,  for  that  purpose,  he  must  re- 
tain the  surplus  in  bis  hands  until  the  determination. 

§  3095,  Order  upon  claim  for  surplus;  appeal  therefrom.— An 
appeal  from  an  order  determining  a  claim,  as  prescribed  in  the 
la*t  two  sections,  may  be  taken  to  the  county  court,  by  a  claim* 
ant,  within  ten  days  after  the  making  of  the  order,  as  from  a 
judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to  the 
claim;  and  the  proceedings  thereupon  are  the  same,  except  thai 
an  undertaking  is  not  necessary  for  any  purpose.  Upon  such  an 
appeal,  each  other  claimant,  whose  interest  is  affected  by  the 
order  appealed  from,  must  be  made  a  respondent.  If  there  is 
no  such  claimant,  the  officer  entitled  to  the  surplus  must  be 
msde  respondent;  but  costs  cannot  be  awarded  against  him,  un- 
less he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time  wirhiu 
which  payment  of  the  surplus  must  be  made,  as  prescribed  in  the 
last  section,  and  staying  payment  accordingly:  Unless  such  an 
order  is  made,  and  a  copy  thereof  is  served  upon  the  justice,  pay- 
ment must  be  made  as  prescribed  in  the  last  section,  not  with 
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standing  the  appeal;  and  upon  proof  of  the  payment,  the  ap- 
peal must  be  dismissed.  Where  an  appeal  is  taken  to  the  su- 
preme court j  from  the  determination  of  the  county  court,  the 
county  judge,  or  a  justice  of  the  supreme  court  may  make  a 
lite  order,  and  with  like  effect. 

§  3096.  Proceedings  upon  decision  in  favor  of  person  answer- 
ing.— If  the  decision  of  the  justice,  or  the  verdict  of  the  jury, 
where  the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person 
answering,  it  must  fix  the  value  of  each  animal  seized.  If  the 
justice  or  the  jury  find  that  the  seizure  was  malicious,  and  with- 
out  probable  cause,  the  decision  or  verdict  must  assess  the  dam- 
ages sustained  by  the  person  answering,  by  means  of  the  seizure 
and  detention.  The  justice  must  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel ;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon 
a  judgment  in  favor  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to 
a  final  order  made,  and  a  warrant  issued  thereupon,  as  pre- 
scribed in  this  section. 

§  3097.  Demand  of  possession  before  trial.  Proceedings  there- 
upon.—  At  any  time  after  the  precept  is  issued,  and  before  the 
commencement  of  the  trial,  the  owner  of  any  animal  seized  may 
file  with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  ubc  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demnm! 
as  prescribed  in  subdivision  first  of  section  three  thousand  and 
ninety-two  of  this  act,  and,  also,  the  sums  payable  on  account  of 
each  animal,  whereof  possession  is  so  demanded,  as  prescribed 
in  subdivision  third  of  the  same  section;  which  sums  must  be 
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fixed  by  the  justice,  after  hearing  the  allegation*  and  j 
the  parties. 

%*  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

3,  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  i 
to  he  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
twenty-eight  hundred  and  seventy-five  of  this  act,  the  claimant 
must  also  pay  to  the  justice,  for  the  petitioner's  use,  the  sum 
specified  therein  on  account  of  each  animal,  whereof  possesion 
is  so  demanded. 

4.  The  claimant  muat  also  prove,  to  the  satisfaction  of  tie 
justice^  by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is   so   demand 
Each  person  who  has  appeared  must  have  notice  of,  and  ma? 
oppose,  the  claim. 

§  3098.  Id.;  when  animal  willfully  set  at  large  by  third 
son. — But  where,  in  a  case  specified  in  the  last  section,  the  per 
son  filing  a  demand,  presents  therewith  to  the  justice  sufficient 
"  proof,  by  affidavit  or  otherwise,  that  the  running  at  large,  herd- 
ing, pasturing,  or  trespassing,  by  reason  whereof  the  animal  ot 
animals,  of  which  he  demands  possession,  were  seized,  was 
caused  by  the  willful  act,  intended  to  effect  that  object,  of 
person  other  than  the  owner;  and  also  makes  the  proof  specifie 
in  subdivision  fourth  of  that  section;  he  is  entitled  to  possess: 
pursuant  to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or  animals, 
whereof  possession  is  so  demanded,  and  without  paying  any 
other  sum,  specified  in  the  last  section. 

§  3099,  Action  by  owner  in  such  a  case. — The  owner  of  an 
animal,  seized  in  consequence  of  a  willful  act  specified  in  rhe 
last  section,  may  recover,  in  an  action  against  the  person  who 
committed  it,  all  damages  sustained  by  him,  in  consequence 
therofj  including  the  sum  paid  in  order  to  recover  possession 
of  the  animal,  as  prescribed  in  the  last  section;  and,  in  addition 
thereto,  the  sum  of  twenty  dollars  for  each  animal  seized, 
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%  3100.  Action  by  petitioner  and  by  officer. — Where  the  pos- 
session of  an  animal  has  been  delivered,  as  prescribed  in  the  last 
section  but  one,  an  action  may  also  be  maintained,  by  the  peti- 
tioner in  the  special  proceeding  before  the  justice,  against  the 
person  who  committed  the  willful  act,  to  recover,  in  addition 
to  all  other  damages  sustained  by  the  plaintiff  in  consequence 
of  the  willful  act,  all  sums,  to  which  the  plaintiff  would  have 
been  entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in 
section  three  thousand  and  ninety-two  of  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the  animal. 
In  the  like  case,  if  the  petitioner  is  a  private  person,the  officer, 
to  whom  g  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the 
poor,  as  prescribed  in  section  twenty-eight  hundred  and  seventy- 
five  of  this  act,  may  maintain  an  action  against  the  person,  who 
committed  the  willful  act,  to  recover  the  penalties  to  which  the 
plaintiif  would  have  been  entitled,  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  that  subdivision*  Neither  of  the  actions 
specified  in  this  or  the  last  section  is  affected  by  the  pendency 
of,  or  the  recovery  of  judgment  in,  either  of  the  others. 

§  3101,  Demand  of  possession  after  final  order  and  before  sale. 
—A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  three  thousand  and  ninety-seven  of  this 
act,  who  did  not  appear  upon  the  return  of  the  precept,  or  upon 
the  trial,  may  file,  with  the  justice,  a  written  demand  of  the 
possession,  at  any  time  after  the  final  order,  and  not  less  than 
three  days  before  the  time  appointed  for  the  sale;  and,  there- 
upon, he  is  entitled  to  the  possession,  upon  complying  with  the 
following  terms; 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence, 

a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  thirty  hundred  and  ninety-seven  of  this  act,  except  that 
it  is  necessary  for  him  to  pay  only  one-half  of  the  justice's  fee, 
as  prescribed  in  subdivision  second  of  that  section,  and  one-half 
of  the  fees  payable  to  the  petitioner,  for  the  seizure  of  each  ani- 
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mal,  as  prescribed  in  subdivision  third  of  see t ion  thirty  hundred 
and  ninety-two  of  this  act. 

§  3102.  Order  upon  demand  of  possession;  appeal  therefrom,— 
Where  a  demand  for  the  return  of  the  possession  of  an  animal 
is  filed>  as  prescribed  in  either  of  the  last  five  sections,  the  jus- 
tice must j  at  the  request  of  either  party  thereto,  make,  and 
enter  in  his  minutes,  an  order  determining  the  same.  An  ap- 
peal from  such  an  order  may  be  taken  to  the  county  court,  by 
the  person  making  the  demand,  or  by  either  party  to  the  special 
proceeding,  at  any  time  before  the  final  order  in  the  special 
proceeding  is  made;  and  each  person  or  party  so  entitled  to 
appeal,  must  be  made  a  respondent  upon  an  appeal  taken  by  one 
of  the  others.  The  appeal  must  be  taken  in  like  manner,  as  an 
appeal  from  a  judgment  of  the  justice  in  an  action  to  recover  n 
chattel;  and  the  proceedings  thereupon  are  the  same,  except  as 
otherwise  prescribed  in  the  next  section. 

§  3103.  H.;  stay  of  proceedings. — An  appeal  from  an  order, 
specified  in  the  last  section,  is  not  effectual  for  any  purp 
unless  the  appellant  procures  from  the  county  judge,  an  order 
directing  a  stay  of  the  proceedings  upon  the  petition,  and  a  stay 
of  the  execution  of  the  order  appealed  from,  and  files  it  with 
the  justice,  within  the  time  allowed  for  the  appeal.  The  order 
may  be  granted  or  refused,  in  the  discretion  of  the  county 
judge,  or  granted  upon  such  terms,  as  to  security  or  others 
as  he  thinks  proper;  and  it  may  be  vacated  or  modified,  cither 
absolutely,  or  unless  further  security  is  given,  in  his  security. 

§  3104,  Appeal  from  final  order,— Within  ten  days  after  a 
final  order  upon  a  petition  is  made,  as  prescribed  in  this  title* 
an  appeal  therefrom  may  be  taken  by  the  petitioner,  or  bj 
person  answering,  in  Uke  manner  as  an  appeal  from  a  judgment 
of  the  justice  in  an  action  to  recover  a  sum  of  money,  equal  to 
the  value  of  the  animal  or  animals,  and  the  proceedings  there* 
upon  are  the  same,  except  as  otherwise  prescribed  in  the  next 
section. 

§  3105,  Id.;  by  claimant;  stay  of  proceedings  and  delivery  ftf 
possession, — An  appeal  from  a  final  order,  taken  as  prescribed 
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in  the  last  section,  by  the  person  answering,  is  not  effectual  for 
any  purpose,  unless  the  appellant  files,  with  the  notice  of  appeal, 
an  order  of  the  county  judge,  or,  if  he  is  absent  from  the 
county,  of  a  justice  of  the  supreme  court,  reciting  that  the  ap- 
peal has  been  perfected,  and  that  security  has  been  given  there- 
upon, as  prescribed  in  this  section,  and  directing  a  stay  of  pro- 
ceedings upon  the  final  order  appealed  from,  and  that  the  pos- 
session of  the  animal  or  animals  seized  be  delivered  to  the  ap- 
pellant. The  order  can  l>e  made  only  where  an  undertaking  is 
given  by  the  appellant,  as  required  for  the  purpose  of  perfecting 
an  appeal  from  a  judgment,  and  staying  the  execution  thereof; 
and  also  an  undertaking,  in  the  same  or  another  instrument,  to 
the  effect  that,  if  the  final  order  appealed  from  is  affirmed,  or 
if  the  appeal  is  dismissed,  the  appellant  will  pay  all  sums  which 
the  justice  awards  against  him,  upon  the  hearing  after  the  de- 
termination of  the  appeal,  as  prescribed  in  the  next  section,  not 
exceeding  ■  buid  specified  therein,  which  must  be,  at  least,  twice 
the  amount  of  all  the  sums,  which  might,  be  deducted  from  the 
proceeds  of  the  sale,  as  prescribed  in  section  thirty  hundred  and 
ninety-two  of  this  act.  The  sum  must  he  fixed,  and  the  under- 
taking must  he  approved,  by  the  judge  who  grants  the  order. 
Upon  filing  the  order  with  the  justice,  the  appellant  is  forthwith 
entitled  to  the  possession  of  the  animal  or  animals  seized. 

|  3106.  Proceedings  upon  affirmance. — If  the  final  order  ap- 
pealed from  is  affirmed,  upon  an  appeal  taken  by  the  person 
answering,  the  county  court  must  appoint  a  time  and  place,  at 
which  the  justice  must  fix  the  sums  payable  by  the  appellant, 
pursuant  to  his  undertaking.  The  justice  may  adjourn  the 
hearing  to  another  place,  and  to  another  time,  not  exceeding 
three  days  after  the  time  so  appointed.  The  justice  must  fix 
the  sums  so  payable,  as  if  a  warrant  for  the  sale  of  the  animals 
seized  had  been  returned,  and  the  proceedg  thereof  paid  to  him 
by  the  constable,  as  prescribed  in  section  thirty  hundred  and 
ninety-two  of  this  act.  The  undertaking  upon  the  appeal  in- 
sures to  the  benefit  of  each  officer,  to  whom  any  sum  is  payable, 
as  prescribed  in  that  section;  and  with  respect  to  any  of  those 
sums  the  respondent  ib  a  trustee  for  the  officer  entitled  thereto. 
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§  3107.  limitation  of  action  for  seizing  animals. — When  an 
animal  is  seized,  upon  the  ground  that  it  was  running  at  large, 
or  was  being  herded  or  pastured,  or  was  trespassing,  contrary 
to  the  provisions  of  this  title;  and  the  officer  or  other  person 
making  the  seizure,  immediately  files  his  petition,  and  diligently 
prosecutes  the  same,  as  prescribed  in  this  title;  an  action  to  re 
cover  the  animal  so  seized,  or  to  recover  damages  for  the 
semi  re,  or  for  any  act  subsequent  thereto,  muat  be  commenced 
within  one  year  after  the  cause  of  action  accrues. 

§  3103,  Certain  actions  cannot  be  maintained, — A  person,  to 
whom  the  precept  was  directed  by  hi?  name,  and  who  was  per* 
sonally  served  therewith,  or  a  person  who  has  appeared  and 
answered  in  the  special  proceeding,  or  demanded  the  return  oi 
any  animal  seized,  cannot  maintain  an  action  against  the  officer 
or  other  person  seizing  an  animal,  or  a  person  acting  by  his  com- 
mand, or  in  bis  aid,  in  a  case  specified  in  the  last  section.  But* 
except  as  specified  in  this  section,  the  owner  of  an  animal  seized 
or  detained,  under  color  of  any  provision  of  this  title,  may  main* 
tain  an  action  to  recover  the  animal,  or  its  value,  or  damages, 
for  the  seizure  or  detention,  or  for  any  unlawful  act  subsequent 
thereto,  if,  in  fact,  the  animal  was  not,  at  the  time  of  the 
seizure,  running  at  large,  or  being  herded  or  pastured,  or  tres- 
passing, a*  the  case  may  be?  as  specified  in  the  foregoing  pro- 
visions of  this  title. 

§  3109.  Where  several  animals  are  trespassing,  damages  are 
entire.    Proceedings  in  such  cases. — For  the  purpose  of  determin 

ing  the  damapr-s  sustained  by  the  petitioner,  where  two  or  more 
animals  are  found  simultaneously  trespassing  upon  real  prop- 
erty, owned  or  occupied  by  him,  all  the  damage  done  by  all  the 
animals  seized,  is  to  be  regarded  as  done  by  tliem  jointly;  and 
the  petitioner's  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeds  of  the  sale  thereof. 
Where  different  persons,  who  are  known,  own  different  aniniab 
seized,  the  precept  must  be  directed  to  all  of  them  by  their 
names.  If  one  or  more  of  the  owners  are  known,  and  the  others 
are  unknown,  and  cannot  be  ascertained  with  reasonable  dili- 
gence, the  precept  must  be  directed  to  each  known  owner,  by  hie 
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name,  and,  also  generally  to  all  persons  having  an  interest  in 
those  animals,  the  owners  of  whieh  are  unknown.  In  a  ease 
specified  in  this  section,  a  demand  of  the  possession  of  an  animal 
seized  cannot  be  made,  as  prescribed  in  section  thirty  hundred 
and  ninety-seven  or  thirty-one  hundred  and  one  of  this  act,  un- 
less it  is  made  with  respect  to  all  the  animals  seized,  and  by 
persons  entitled  to  the  possession  of  all  of  them.  But  a  sep- 
arate demand  may  be  made,  as  prescribed  in  section  thirty  hun- 
dred and  ninety-eight  of  this  act,  by  each  owner  of  one  or  more 
animals  seized;  in  which  case,  if  possession  is  delivered  to  him, 
as  prescribed  in  that  section,  the  petitioner's  remedy  for  his 
damages  is  the  same,  with  respect  to  the  animal  or  animals,  of 
which  possession  is  not  so  delivered,  and  against  the  proceeds  of 
the  sale  thereof,  as  if  those,  whereof  possession  is  bo  delivered, 
bad  not  been  trespassing  upon  the  property. 

§  3110.  Proceedings  in  other  cases,  where  there  are  different 
owner*,— Where  the  petitioner  does  not  allege  that  the  animals 
seized  were  trespassing  upon  real  property  owned  or  occupied 
by  him,  and  different  persons  own  different  animals  seized,  a 
separate  special  proceeding  mav  be  instituted,  as  prescribed  in 
this  title,  against  each  owner,  or  against  any  two  or  more  own- 
ers, with  respect  to  the  animals  owned  by  him  or  them.  Or 
the  proceedings  may  be  taken  against  all  the  owners  jointly;  in 
which  case,  each  person  to  whom  the  precept  is  directed  by  his 
name,  and  each  person  having  an  interest  in  an  animal  seized, 
has  the  same  right  to  demand  the  possession  of  the  animal 
owned  by  him,  and  the  same  right  to  answer  separately,  as  if 
the  special  proceeding  was  against  him  separately;  and  the  final 
order  may  be  in  favor  of  one  or  more  of  the  persons  so  answer- 
ing, with  respect  to  the  animal  or  animals  owned  by  him  or 
them,  and  for  his  or  their  costs;  and  against  the  remainder  of 
the  persons  answering,  or  to  whom  the  precept  was  directed,  or 
for  the  sale  of  the  remainder  of  the  animals,  in  like  manner,  as 
if  the  former  persons  had  not  answered,  or  had  not  been  named 
in  the  precept.  But  the  person,  first  making  a  demand  of  the 
possession  of  any  animal  seized,  must  pay  all  the  costs  to  the 
time  of  the  demand;  and  a  person,  subsequently  making  a  de- 
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mand,  is  excused  from  the  payment  of  any  costs,  except  those 
which  have  accrued  since  the  former  demand, 

§  3111,  Surplus  where  there  are   different  owner*. — Where 

proceedings  are  taken  jointly  against  different  persons,  who  gwb 
different  animals  seized,  as  prescribed  in  either  of  the  last  two 
sections,  the  surplus  remaining  in  the  justice's  hands,  must  be 
distributed  between  them,  in  proportion  to  the  value  of  the 
animals  owned  by  each,  to  be  determined  by  the  justice*  Any 
rner  may  claim  separately  hi*  proportion  of  the  surplus;  an  J 
ctions  thirty  hundred  and  ninety-three  and  thirty  hundred  and 
ninety -four  of  this  act  apply  to  a  claim  made,  and  to  the  dispo 
sition  of  the  surplus  arising,  as  prescribed  in  this  section. 

§  3112.  When  one  action,  etc.,  supersedes  any  other. — Where 
two  or  more  persons,  or  an  officer  and  a  private  person,  are  an 
t homed,  by  this  title,  to  bring  an  action,  or  to  seize  an  animal, 
and  take?  the  proceedings  prescribed  in  this  title  for  the  dic- 
tion thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
others  to  bring  such  an  action,  or  to  make  such  a  seizure,  with 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other  per- 
son, who  is  interested  in  the  recovery,  or  in  the  application  of 
the  proceeds  of  the  sale,  to  appear  in  the  action  or  special  pro* 
ceeding,  for  the  purpose  of  protecting  his  interest,  and  to  take 
such  part  in  the  proceedings  therein  as  the  justice  thinks  proper 

§  3113*  Eights  of  officer  when  private  person  fails  to  prose- 
cute,— Where  a  seizure  is  made  by  a  private  person,  as  pre- 
scribed in  this  title,  and  the  possession  of  an  animal  seized  is 
abandoned  by  him,  without  filing  a  petition;  or  where  an  action, 
brought  bv  a  private  person,  as  prescribed  in  this  title,  is  settled 
or  discontinued  by  the  plaintiff;  the  officer,  to  whom  a  penalty 
is  payable,  as  prescribed  in  section  thirty  hundred  and  eighty- 
three  of  this  act,  or  in  subdivision  fourth  of  section  thirty  hun- 
dred and  ninety-two  of  this  act,  may,  unless  he  has  assented  to 
the  abandonment,  settlement,  or  discontinuance,  maintain  an 
action  against  the.  owner  of  the  animal  in  question,  to  recover 
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the  penalty  so  payable  to  him;  and,  upon  proof  of  the  facts, 
which  would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  en- 
titled to  judgment  accordingly. 

§  3114.  Person  having  a  special  property  deemed  owner. — 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the 
possession  of  an  animal,  as  against  the  general  owner  thereof, 
by  virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the 
purposes  of  this  title,  the  owner  thereof. 

§  3115.  Agent  may  act  for  Ms  principal. — The  duly  author- 
ized agent  of  the  owner  or  person  entitled  to  the  possession  of 
an  animal,  as  specified  in  the  last  section,  may,  in  his  own  name, 
answer,  make  any  demand,  or  take  any  other  proceeding,  which 
the  owner  or  person  so  entitled  may  take,  as  prescribed  in  this 
title. 


CHAPTER  XL 
Provisions  of  Canal  Law  Relating  to  Highways  and  Bridges. 

<  Canal   Law    [L,  1894,  ek.  S3*]    Article   VII.  i 

Section  110*  Alteration  of  roads. 

111.  Farm  and  road   bridges. 

112.  Commutation  for  bridges. 

113.  Private  road  in  lieu  of  bridge. 

114.  Iron  bridges, 

115.  Models  and  location  of  bridges. 

116.  Restriction  on  the  construction  of  farm  and  road  bridfet 

117.  Construction  of  bridges  by  municipal  corporations". 

118.  Construction  of  lift,  hoist  or  swing  bridge  by  city, 

§  HO.  Alteration  of  roads,— If  the  superintendent  of  public 
works,  or  assistant  superintendent  having  charge  of  the  work, 
deems  it  necessary  to  discontinue  or  alter  any  part  of  a  public 
road,  because  of  its  interference  with  the  proper  location  or 
construction  of  any  work  on  the  canals,  either  of  construction, 
repairs  or  improvement,  he  shall  direct  such  discontinuance  d 
alteration  to  he  made,  and  file  an  accurate  description  of  the 
part  of  such  road  so  discontinued  and  laid  out  anew  in  the  office 
of  the  town  clerk  of  the  town  in  which  the  same  is  situated;  and 
from  the  time  of  filing  such  description,  such  road  shall  be  so 
altered. 

The  passage  of  the  part  of  such  road  so  discontinued  or 
altered  shall  not  be  obstructed  until  such  superintendent  or  his 
assistant  opens  and  works  the  part  of  such  road  so  laid  out 
anew,  as  to  render  the  same  passable.  The  written  certificate 
of  a  justice  of  the  peace  of  the  county  in  which  such  road  is 
situated  that  the  part  so  laid  out  anew  has  been  so  opened  and 
worked,  shall  be  sufficient  evidence  thereof,  Every  alteration 
H3 ade  by  any  engineer  on  any  public  road  upon  either  of  the 
canals  before  the  first  day  of  January,  1828,  shall  be  deemed 
\ulid  in  law  from  the  time  of  such  alteration, 

§  111,  Farm  and  road  bridges.— The  superintendent  of  public 
works  is  authorized  and  required  to  construct  and  hereafter 
maintain,  at  the  public  expense,  road  and  street  bridges  over 
the  canals,  in  all  places  where  such  bridges  were  constructed 
prior  to  the  20th  day  of  April,  1839,  if,  in   his   opinion,  the 
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public  convenience  requires  that  they  should  be  continued; 
whether  theretofore  maintained  at  the  expense  of  the  state  or 
of  "the  towns,  villages  and  cities  where  they  are  situate. 

The  superintendent  fa  authorized  to  construct  farm  bridges 
over  such  canals  when  the  same,  in  his  opinion,  are  reasonably 
required,  having  reference  to  the  accommodation  of  the  owners 
of  the  land  and  a  due  regard  to  economy  to  the  state  and  the 
convenience  of  navigation.  But  this  provision  does  not  abridge 
the  power  of  the  superintendent  in  relation  to  street  a,  roads  and 
bridges  as  prescribed  by  law  on  the  date  above  specified. 

When  a  farm  bridge  is  constructed  in  lieu  of  one  theretofore 
maintained  by  the  owner  of  the  land  and  damages  are  claimed 
by  such  owner  for  the  appropriation  of  lands  or  other  injury 
done  in  the  enlargement  of  the  canals,  the  benefit  derived  by 
the  owner  by  being  relieved  from  the  expense  of  maintaining 
the  farm  bridge  over  the  canal  shall  be  set  off  against  any 
damage  so  claimed. 

§  112.  Commutation  for  bridges.— The  superintendent  of  pub- 
lic works  may  commute  with  owners  and  claimants  of  bridges 
over  any  canal,  by  paying  such  owner  or  claimant  such  sum  in 
lieu  of  a  bridge  as  may  be  agreed  on  between  the  claimant  and 
the  superintendent.  If,  in  the  opinion  of  the  superintendent, 
a  bridge  should  not  be  rebuilt,  and  the  amount  to  be  so  paid  be 
not  agreed  upon,  the  bridge  sliall  not  be  built,  but  the  damages 
sustained  by  such  owner  by  being  deprived  of  such  bridge, 
and  which  the  state  under  all  the  circumstances  ought  of  right 
to  pay,  shall  be  ascertained  in  the  same  manner  as  damages  for 
the  appropriation  of  real  property  for  the  use  of  the  canals,  and 
paid  by  the  superintendent*  If  the  damages  be  claimed  for  the 
deprivation  of  a  bridge  which  the  claimant  had  before  con- 
structed or  maintained,  the  circumstance  of  his  being  equitably 
bound  to  contribute  proportionately  towards  the  construction 
and  maintenance  of  an  enlarged  bridge  shall  be  taken  into  con- 
sideration and  a  proper  amount  on  that  account  shall  be  set  off 
against  any  damage  to  which  the  claimant  might  otherwise  be 
entitled. 
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§  113.  Private  road  in  lieu  of  bridge.— If  the  superintendent 
of  public  works  can  not  agree  with  the  owner  of  a  farm  bridge 
over  a  canal,  as  to  the  amount  of  commutation,  in  any  case 
where  such  superintendent  is  of  opinion  that  the  state  should 
erect  such  bridge,  and  such  superintendent  determines  that  a 
private  road  through  adjoining  lands  will  sufficiently  accommo- 
date such  owner  and  that  the  same  can  be  laid  out  with  economy 
to  the  state,  he  may  apply  to  the  commissioners  of  highways  of 
the  town  to  lay  out  a  private  road  for  the  accommodation  of  the 
owner,  in  the  manner  prescribed  by  law  for  la^ng  out  private 
roads,  and  pay  to  the  owner  of  the  lands  through  which  the 
same  is  laid  out  the  damages  assessed. 

§  114.  Iron  bridges. — When  the  construction  of  an  iron 
bridge  over  a  canal  is  ordered  by  the  legislature,  or  required  by 
the  superintendent  of  public  works,  the  state  engineer  shall  pre- 
pare a  plan  and  general  specifications  for  the  construction  of 
such  bridge  and  submit  the  plan  to  the  canal  board.  On  ob- 
taining the  certificate  of  adoption  by  the  canal  board  he  shall 
file  the  plan  so  approved  in  his  office  and  a  copy  thereof  in  the 
office  of  the  superintendent  of  public  works,  who  shall  then 
advertise  for  proposals  for  the  work,  and  award  the  contract  t<> 
the  lowest  responsible  bidder. 

^  115.  Models  and  location  of  bridges. — Xo  bridge  shall  W 
constructed  across  any  canal  without  first  obtaining  for  the 
model  and  location  thereof  the  written  consent  of  the  super- 
intend* nt  of  public  works  or  of  a  superintendent  of  repairs  upon 
that  line  of  the  canal  which  is  intersected  by  the  road  or  high- 
way of  which  the  bridge  is  to  be  a  part. 

Kverv  person  undertaking  to  construct  or  locate  any  such 
bridge  without  such  consent  and  placing  any  materials  for  that 
purpose  upon  either  bank  of  the  canal  or  upon  the  bottom 
thereof,  shall  forfeit  to  the  state  the  sum  of  fifty  dollars,  and 
the  superintendent  of  public  works  or  any  assistant  superinten- 
dent, superintendent  of  repairs  or  engineer  may  remove  all  such 
materials  as  soon  as  they  are  discovered,  wholly  without  the 
banks  of  the  canal. 
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§  110.  Restriction  on  the  construction  of  farm  and  road 
bridges. — A  person  shall  not  be  entitled  to  demand  a  farm  bridge 
across  a  canal  or  feeder  wiiere  the  necessity  or  convenience  of 
such  bridge  shall  have  arisen  from  the  division  or  acquisition 
of  property  subsequent  to  the  location  of  such  canal  or  feeder. 
A  street  or  road  bridge  shall  not  be  constructed  by  the  super- 
intendent of  public  works  over  a  canal  or  feeder,  except  upon 
such  streets  or  roads  as  were  laid  out,  worked  or  used  previously 
to  the  construction  of  the  canal  or  feeder  by  which  such  street 
or  road  was  or  is  obstructed;  and  when  bridges  are  constructed 
or  reconstructed  upon  any  such  streets  or  roads,  the  cost  to  the 
state  shall  in  no  case  be  more  than  is  required  to  preserve  in  a 
safe  and  substantial  mariner  the  continuity  of  such  streets  or 
roads  so  as  not  to  unnecessarily  impair  their  usefulness. 

When  a  bridge  of  a  more  costly  nature  is  desired  by  the  local 
authorities  of  a  city,  town,  or  village  within  whose  corporate 
limits  a  bridge  is  to  be  built  or  rebuilt,  the  superintendent  of 
public  works,  on  presentation  to  him  by  such  local  authorities 
of  plans  and  specifications  for  such  bridge,  approved  by  the 
state  engineer,  shall  estimate  and  determine  the  proportion  of 
the  cost,  which,  in  order  to  preserve  the  continuity  of  such 
streets  and  roads,  the  state  ought  equitably  to  pay,  and  file  such 
estimate  and  determination  in  his  office  and  a  duplicate  thereof 
in  the  office  of  the  clerk  of  such  city,  town  or  village,  and  no 
more  than  such  proportion  of  the  cost  shall  be  appropriated  by 
the  legislature  for  such  purpose,  and  then  only  on  condition 
that  such  city,  town  or  village  shall  pay  the  remainder  of  such 
cost.  If  a  private  road  or  public  highway  is  laid  out  by  legal 
authority  in  such  direction  as  to  require  the  erection  of  a  new 
bridge  over  a  canal  for  the  accommodation  of  the  road,  such 
bridge  shall  be  so  constructed  and  forever  maintained  at  the 
expense  of  the  town  or  city  in  which  it  shall  be  situated. 

§  117.  Construction  of  bridges  by  municipal  corporations. — A 

town,  village  01  city  upon  the  line  of  any  canal,  at  its  own  cost 
and  expense,  with  the  consent  and  under  the  direction  of  the 
superintendent  of  public  works,  may  erect  and  maintain  at  any 
point  within  its  limits,  where  a  bridge  is  not  maintained  by  the 
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state,  such  bridge  across  such  canal,  of  such  kind,  dimension! 
and  materials,  and  with  such  approaches  as  such  superintendent 
approves,  at  the  proper  cost  and  expense  of  such,  town,  village 
or  city,  at  any  point  where  there  is  not  now  a  bridge  built  and 
maintained  by  the  state.  If  such  bridge  shall  be  a  hoist,  lift 
or  swing-bridge,  and  requires  the  constant  attendance  of  bridge 
tenders  to  manage  and  work  it,  the  superintendent  may  appoint 
and  remove  such  bridge  tenders  as  he  deems  necessary,  and  the 
expenses  and  wages  thereof  shall  be  paid  to  the  superintendent 
by  such  town  or  village  when  he  may  require  it,  to  be  paid  by 
him  to  such  bridge  tenders,  and  all  the  cost  of  material,  power 
or  tools  necessary  for  the  tending  of  such  bridge  shall  be  paid 
for  by  such  town  or  village  on  demand  therefor  by  the  supei^ 
intendent. 

§  118.  Construction  of  Utk,  heist  or  swing-bridge  *y  dttfrw- 
The  common  council  of  any  city  may  provide  by  ordinance  for 
the  erection  of  a  lift,  hoist  or  swing-bridge  over  a  canal  at  any 
street  in  such  city,  and,  if  the  superintendent  of  public  works 
consents  to  such  erection,  in  writing,  filed  with  the  clerk  of 
such  common  council,  may  levy  and  assess  the  cost  of  the  con- 
struction of  such  bridge  on  the  property  benefited  thereby- 
Such  bridge  shall  be  built,  operated  and  maintained  under  the 
supervision  and  control  of  such  superintendent,  but  at  the  ex- 
pense of  such  city  or  of  the  property  adjudged  by  the  common 
council  thereof  to  be  so  benefited. 
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1,  State  roads;  New  York  and  Albany  Post  Road. 


L,  1817*  Ch.  *3- "Ai  act  relative  to  atftte 


ism." 


f  WHEREAS  great  inconvenience  has  arisen  from  the  want 
of  authority  in  the  commissioners  of  highways,  of  the  several 
towns  in  this  state,  to  alter  and  amend  such  highways  as  are 
laid  out  by  special  acts  of  the  legislature,  commonly  called  state 
roads;  and  in  order  to  prevent  application  being  made  to  the 
legislature  for  every  alteration  in  said  roads,  as  are  supposed  to 
be  necessary — -Therefore, 

BE  it  enacted  by  the  people  of  the  State  of  New  York,  repre- 
sented in  Senate  and  Assembly,  That  it  shall  be  lawful  for  the 
commissioners  of  highways  of  any  town  in  this  state,  through 
which  a  state  road  passes,  on  being  applied  to  by  twelve  free- 
holders of  such  town,  and  with  the  consent  of  the  commissioners 
of  highways  of  the  adjoining  towns  through  which  said  road 
passes,  to  regulate  and  alter  such  road,  in  the  said  town,  if  in 
their  opinion  the  public  good  and  convenience  shall  require  the 
same;  Provided,  however,  That  no  such  alteration  shall  alter 
the  general  route  of  the  road:  And  also,  That  the  provisions 
of  the  act,  entitled  **an  act  to  regulate  highways,"  relative*  to 
the  altetration  and  amendment  of  public  roads,  shall  be  held  to 
extend  to  such  alteration,  as  aforesaid,  of  any  state  road. 

1*.   1906*  Cm.   jjli       **im   ftct   to  praierrc   forever   the  \ew    York   mud 
VI  V*a  ii  >     p*ftt    roiiil    ft*  ft   atftte   pnlillt*    hlfthway." 

§  1,  The  old  established  road  along  the  valley  of  the  Hudson 
river  from  the  city  of  New  York  to  the  city  of  Albany,  known 
as  the  Albany  post  road,  shall  be  a  public  highway  for  the  use 
of  the  traveling  public  forever. 
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§  2.  The  said  highway  shall  be  kept  open  and  free  to  all 
travelers,  and  shall  not  be  obstructed  in  any  way  by  any  obstacle 
to  free  travel. 

§  3.  No  trustees  of  any  village  or  corporation  of  any  city 
upon  its  route,  or  board  of  commissioners  of  highways  of  town?, 
or  any  other  person  or  board  whatever,  shall  have  any  power  or 
authority  to  authorize  or  license  the  laying  of  any  railroad  track 
upon  said  highway,  except  to  cross  the  same,  and  any  such  ac- 
tion shall  be  void  and  of  no  effect. 

§  4.  This  act  shall  not  apply  to  any  portion  of  said  road 
within  the  city  of  New  York,  nor  shall  it  apply  to  the  road  of 
the  president,  directors  and  company  of  the  Rensselaer  and 
Columbia  turnpike,  nor  to  the  town  of  Cortlandt  or  the  village 
of  Sing  Sing,  in  Westchester  county.  (Amended  by  L.  190(1 
chap.  576.) 

2.  Widening  Highways. 

L..    18H.1,   Ch.   «<>7 "An    act    to   provide   for   the    widening   of  UIkU- 

wajH." 

Petition;  commissioners  to  be  appointed. — §  1.  When  anv  part 
of  a  highway  in  anv  town  of  this  state,  not  in  an  incorporated 
villas  or  city,  running  between  two  or  more  villages  or  cities 
has,  hecau.se  of  the  wearing  away  by  a  river  or  stream  or  any 
other  natural  cau-e,  become  narrower  than  the  width  requiro' 
by  statute,  and  is  dangerous  to  the  users  of  sueh  highway, 
twelve  or  more  resident  t  ;■>. payers  of  such  town  may  present  « 
petition  to.  the  county  court  of  the  e  .unity  within  which  sucl. 
town  is  situated.  The  petition  shall  describe  the  part  of  tlu 
highway  proposed  to  be  widened  and  state  that  such  highway 
has  become  lessened  in  width  by  the  action  of  a  river  or  stream 
or  other  cause,  that  it  is  dangerous  to  the  traveling  public,  that 
the  widening  and  improvement  of  such  highway  is  necessary 
for  the  public  convenience  and  welfare,  that  the  highway  i-  an 
important  leading  road  between  two  or  more  cities  or  village-, 
that  the  cost  of  such  widening  and  improvement  would  exceed 
the  sum  of  two  thousand  live  hundred  dollars  and  would  be  ton 
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burdensome  on  the  town  or  towns  otherwise  liable  therefor. 
Such  petition  shall  be  verified  by  at  least  three  of  the  petition- 
ers. On  receipt  of  the  petition  the  county  court  shall  forth- 
with appoint  three  commissioners  who  shall  not  be  named  by 
any  person  interested  in  the  proceedings  and  who  shall  be  tax- 
payers of  such  county,  but  who  shall  not  reside  in  the  town  or 
towns  in  which  the  highway,  proposed  to  be  widened  and  im- 
proved, is  situated. 

Commissioners;  powers  and  duties  of. — §  2.  The  commissioners 
shall  take  the  constitutional  oath  of  office  and  appoint  a  time 
and  place  for  a  meeting  to  hear  all  persons  interested  in  the  pro- 
posed widening  of  the  highway.  They  shall  personally  examine 
the  part  of  the  highway  proposed  to  be  widened,  hear  any 
reasons  for  or  against  such  widening  and  ascertain  the  probable 
cost  of  the  work.  They  shall  have  power  to  issue  subpoenas, 
administer  oaths  and  examine  witnesses;  they  shall  keep  the 
minutes  of  their  proceedings  and  reduce  to  writing  all  oral 
evidence  given  before  them.  They  shall  make  duplicate  certifi- 
cates of  their  decision,  filing  one  in  the  town  clerk's  office  of 
the  town  in  which  the  said  highway  is  located,  and  the  other, 
with  such  minutes  and  evidence,  in  the  county  clerk's  office  of 
the  county  where  the  highway  is  located.  Such  commissioners 
shall  have  the  same  power  as  to  the  assessment  of  damages 
caused  by  the  widening  of  such  highway  as  commissioners  ap- 
pointed under  article  four  of  the  highway  law  for  the  discon- 
tinuance, alteration  or  laying  out  of  a  highway,  and  as  to  such 
assessment  the  same  proceedings  may  be  had  for  the  confirma- 
tion, vacating  or  modifying  of  such  decision,  as  provided  in  and 
by  said  article. four  of  said  highway  law.  The  commissioners 
shall  receive  a  compensation  of  five  dollars  for  each  day  neces- 
sarily spent  in  the  performance  of  their  duties  under  this  act, 
and  the  amount  so  paid  to  the  said  commissioners  shall  be  a 
charge  upon  the  town  or  towns  in  which  the  highway  proposed 
to  be  widened  as  aforesaid  is  located. 

otice  of  decision;  cost  to  be  apportioned. — §  3.  If  a  majority 
of  the  commissioners  shall  determine  that  the  proposed  widen- 
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ing  of  the  highway  is  necessary  and  that  the  cost  thereof  would 
be  too  burdensome  for  the  town,  exceeding  in  probable  co^ 
thousand  five  hundred  dollars,  they  shall  notify  the  board  of 
supervisors  of  the  county  of  such  decision.  The  board  of  super- 
visors shall  thereupon  cause  one-half  of  the  amount  of  tha 
estimated  cost  to  be  raised  by  the  county  and  paid  to  the  com- 
missioners of  highways  of  the  town  or  towns  in  which  that 
part  of  the  highway  proposed  to  be  widened  as  aforesaid  te 
located,  and  said  commissioners  of  highways  shall  apply  the 
sum  so  received  by  them  towards  the  payment  of  the  cost  uf 
such  widening.  The  balance  of  the  expense  shall  be  raised  In 
the  manner  provided  by  law,  by  the  town  or  towns  in  which 
that  part  of  the  highway  proposed  to  be  widened  as  aforesaid  ia 
located, 

Construction;  payment, — §  4.  The  aaid  commissioners  of  high- 
ways shall  construct  such  widening  of  the  highway  according  to 
plana  and  specifications  adopted  by  them  and  approved  by  the 
town  board  of  their  town.  The  bills  and  expenses  incurred  id 
such  work  shall  be  audited  by  the  town  board  and  paid  by  the 
commissioners  of  highways  out  of  moneys  raised  for  such  pur- 
pose as  provided  in  the  preceding  section. 

Actions  to  compel  widening. — §  5-  In  case  an  action  might  lie 
in  any  court  of  this  state  against  the  commissioners  of  highways 
of  any  town  to  compel  such  commissioners  to  widen  a  part  of 
a  highway,  the  width  of  which  has  become  less  than  that  re* 
quired  by  statute,  or  in  case  an  action  has  been  brought  against 
such  commissioners  to  compel  them  to  widen  a  part  of  a  high* 
way,  the  width  of  which  has  become  less  than  that  required  by 
statute,  the  presentation  of  a  verified  petition  to  the  county 
court  as  provided  for  in  section  one  of  this  act  shall  prevent  the 
commencing  of  any  such  action  as  aforesaid  and  cause  such  an 
action  already  commenced  to  cease,  and  shall  be  a  bar  to  a  re- 
covery on  the  part  of  the  plaintiff  of  a  judgment  against  such 
commissioners  of  highways  in  any  such  action  instituted  or 
prosecuted  to  judgment  after  the  passage  of  this  act. 
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3*  Construction  and  improvement  of  roads  and  bridges  in  cer- 
tain towns  and  counties. 


L.    lSftS,  Co.   49»i "An   act   t«  authorlr^  certain    town   bourd"  and 

CQUDttiiiloncri  of  hijrhv*  u>n  to  cip«iid  a  *uin  of  money  to  addi- 
tion to  tnmt  ncMhorlmed  by  the  blgfawnr  law,  and  to  Incur  1111  In- 
debtedneaa  for  tn*  gradibg,  macadamising"  and  Improving  of 
hl«;hwttj«    In   fluid    tow**" 

Purchase  of  stone  for  highways. — §  1.  The  commissioners  of 
highways,  and  the  town  board  of  any  town  of  one  thousand  or 
leas  inhabitants  adjoining  a  city  having  not  less  than  thirty-five 
thousand  inhabitants*,  which  shall  have  been  authorized  by  a 
majority  vote  of  electors  in  said  town  by  ballot  at  the  last  annual 
election  in  said  town,  to  expend  a  sum  not  exceeding  twenty 
thousand  dollars,  in  addition  to  the  sum  authorized  to  be  ex- 
pended by  section  seven,  article  one,  chapter  nineteen  of  the 
general  laws,  known  as  the  highway  law,  for  the  purpose  of  pur- 
chasing stone,  and  quarrying,  breaking,  crushing  and  spreading 
the  same  upon  the  highways  in  said  town,  and  defraying  the 
expenses  incidental  thereto,  are  hereby  authorized,  jointly,  to 
proceed  with  the  said  work  so  authorized  by  said  vote* 

Issue  of  bonds  therefor.— §  2.  And  the  town  board  of  any  such 
town  is  hereby  authorized  to  pledge  the  faith  and  credit  of  said 
town  to  the  extent  and  amount  of  such  bond  or  bonds,  and  the 
sum  to  bear  interest  at  a  rate  not  to  exceed  five  per  cent,  per 
annum,  to  be  "for  such  amounts  and  upon  such  terms  and  con- 
ditions as  may  be  determined  by  the  said  board  Said  bonds, 
when  betted,  shall  be  binding  on  the  town,  and  shall  contain  a 
recital  that  they  are  issued  under  the  provisions  of  this  act,  and 
said  recital  shall  be  conclusive  evidence  in  any  court  of  the 
validity  thereof,  and  of  the  regularity  of  their  issue.  But.  the 
said  bonds  shall  be  payable  within  twenty  yews  from  the  date 
of  their  issuance.  Each  bond  shall  be  signed  by  the  supervisor 
of  the  said  town  and  countersigned  by  the  town  clerk,  and  de- 
livered to  the  supervisor  of  the  said  town,  who  shall  advertise 
the  same  for  sale  at  public  auction  to  the  highest  bidder,  after 
one  publication  at  least  in  one  of  the  newspapers  published  in 
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the  county  scat  of  the  county  in  which  such  town  is  situated,  at 
least  two  weeks  before  the  date  of  the  sale.  No  such  bond  shall 
he  sold  for  less  than  the  par  value  thereof.  All  such  bonds  shall 
be  numbered  consecutively,  and  a  record  thereof  kept  of  each 
by  the  town  clerk  and  supervisor,  showing  the  date,  amount  and 
date  of  maturity  of  each.  All  moneys  to  be  derived  from  the 
sale  of  bonds  shall  be  kept  in  a  separate  fund  by  the  supervisor, 
and  all  orders  for  the  payment  of  such  moneys  shall  be  drawn 
only  by  the  authority  of  the  town  board,  signed  by  the  super- 
visor of  the  town,  and  countersigned  by  the  town  clerk.  Befort 
the  supervisor  shall  advertise  any  such  bond,  he  shall  execute 
to  such  town,  and  file  with  the  town  clerk  a  special  bond,  with 
sufficient  sureties,  to  be  approved  as  to  its  form  and  sufficiency 
by  a  majority  of  the  town  board,  exclusive  of  the  said  supet- 
visor,  conditioned  for  the  faithful  execution  of  his  duties  h; 
reference  to  the  sale  of  said  bonds,  and  applications  of  the  pro- 
ceeds under  the  direction  of  the  said  town  board.  At  any  time, 
when  in  the  opinion  of  a  majority  of  the  members  of  such  town 
board  the  moneys  entrusted  to  such  person  as  supervisor  shall 
lie  deemed  unsafe,  or  the  -urety  in-uilieient,  they  may  require 
a  new  and  furtlu  r  bond,  wiih  like  renditions  as  the  iirst,  and  i:1. 
-ueh  penalty  and  with  such  sureties  as  they  may  deem  require 
and  proper.  Should  default  be  made  in  the  pjiving:  and  riiiiiir  <">f 
the  bond  as  herein  provided  for,  within  the  time  limited  herein, 
or  if  the  supervi>or  neglect  to  renew  his  bond  as  last  herein- 
hi-fon-  provided  for,  the  town  clerk,  at  the  request  of  the  said 
board,  ^hall  cause  a  written  notice  to  be  served  upon  the  person 
so  in  default,  requiring  him  to  furnish  such  bond,  or  such  re- 
newal, as  the  case  may  be,  within  ten  days  from  the  day  of 
service  of  such  notice. 

Work  to  be  done  by  contract. — §  3.  The  work  done  on  the  roads 
and  highways  under  and  by  rtrtue  of  the  provisions  of  this  act 
shall  be  awarded  to  the  lowest  responsible  bidder,  who  shall 
furnish  -eeurity  satisfactory  to  the  majority  of  the  town  board 
and  highway  commissioners  of  the  town.  The  said  highway 
commissioners  and  town  board  of  such  town  are  authorized  and 
directed  to  advertise  for  any  and  all  work  done  under  the  pro- 
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visions  of  this  act  at  least  once  a  week  for  two  weeks  in  a  paper 
published  in  the  county  seat  of  the  county  in  which  such  town 
is  situated.  Such  advertisement  for  such  work  to  be  done  shall 
contain  a  sufficient  specification  of  the  character  and  extent  of 
the  work  to  be  done,  and  the  places  designated  by  a  special  town 
meeting  in  said  town  where  the  work  is  to  be  done. 

I/.  1890,  Ch.  555.— "An  act  to  provide  for  the  improvement  and 
maintenance  of  the  public  roads  In  certain  counties  as  county 
roads." 

(This  act  being  limited  to  counties  of  less  than  200  square  miles  in 
area,  only  applies  to  Richmond  and  Queens  counties,  and  is  probably 
obsolete  because  such  counties  are  wholly  included  in  greater  New 
York.) 

L..  1897,  Ch.  260.-— "An  act  to  provide  for  the  construction  and 
maintenance  of  hrlda*es  over  the  waters  between  cities  and 
towns  or  Incorporated  villages  In  said  towns." 

Construction  of  bridges. — §  1.  Whenever  the  highway  commis- 
sioners having  power  in  the  premises  under  this  act  shall  decide 
that  the  public  convenience  requires  a  bridge  to  be  constructed 
over  the  stream  or  waters  dividing  a  city  from  a  town  or  any 
incorporated  village  in  said  town,  the  same  shall  be  constructed 
under  and  according  to  the  provisions  of  the  highway  law  for 
the  construction  of  bridges  between  towns,  being  article  five  of 
chapter  nineteen  of  the  general  laws,  the  common  council  of  the 
city  being  the  highway  commissioners  of  said  city,  and  the  board 
of  village  trustees  of  any  incorporated  village  in  the  town  being 
the  highway  commissioners  of  said  village. 

(This  act  only  applies  to  certain  towns  in  the  county  of  Westchester, 
adjoining  the  city  of  New  York.    See  §  5,  post.) 

Purchase  of  lands  for  approaches. — §  2.  Any  land  required  for 
the  approaches  to  said  bridges  for  a  distance  not  exceeding  three 
hundred  feet  from  the  bridge,  may  be  bought  by  the  commis- 
sioners of  highway  constructing  the  bridge,  the  approaches  con- 
structed and  the  cost  thereof  included  in  the  cost  of  the  bridge. 

Condemnation  of  land. — §  3.  When  an  agreement  can  not  be 
made  as  to  the  price  to  be  paid  for  the  land  for  such  approaches, 
the  said  land  shall  be  condemned  in  the  manner  as  provided  by 
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chapter  ninety-five,  laws  of  eighteen  hundred  and  ninety,  with 
the  acts  amendatory  thereof*     The  expenses  of  said  condem* 
nation  proceedings  shall  be  included  in  and  be  a  part  of  the  i 
of  the  bridge. 

Issue  and  sale  of  bridge  bonds. — §  4,  In  order  to  pay  for  the 
?aid  bridges,  the  city  and  town  ehall  each  have  the  power  to  issue 
bomb,  to  be  known  as  bridge  bonds  of  the  said  city  and  town, 
respectively,  by  the  officers  thereof,  and  in  the  manner  provided 
by  law  for  the  issue  of  other  bonds  of  said  city  and  of  said  town, 
to  an  amount  necessary  to  pay  their  respective  proportions  of 
the  coBt  of  said  bridges,  which  shall  be  borne  by  said  city  and 
town  in  the  proportion  of  their  equalized  assessed  valuation  (if 
taxable  property,  at  the  time  of  the  final  resolution  of  said  city 
and  town,  authorizing  the  construction  of  the  said  bridges. 
The  total  amount  of  snch  bonds  to  be  issued  by  the  city  shall  not 
exceed  seventy-five  thousand  dollars,  or  by  a  town,  twenty  thou- 
sand dollars.  Said  bonds  shall  not  be  sold  for  less  than  the  per 
value  thereof,  and  accrued  interest,  if  any;  shall  mature  and  he 
payable  at  a  time  not  over  thirty  years  from  date;  be  of  mA 
denominations  and  bear  such  interest,  not  exceeding  five  p*  r 
centum  per  annum,  as  the  common  council  of  the  city,  in  case 
of  a  city,  or  the  town  board,  in  case  of  a  town,  shall  determine. 
The  proceeds  of  the  said  bonds  shall  be  paid  to  the  proper  officer 
for  receiving  funds  of  each  municipality*  and  credited  to  a  fund 
which  shall  be  known  as  the  bridge  fund,  and  shall  only  be  paid 
out  by  warrants,  as  other  funds  of  said  city  or  town  are  paid 
out.  (Amended  by  L.  1898,  chap.  591;  L.  1899,  chap,  232  and 
L.  1902,  chap.  301*) 

Application  of  act.— §  5.  This  act  shall  apply  only  to  towns 
from  which  at  least  one-quarter  of  the  territory  thereof  has 
heretofore  been  taken  for  park  purposes,  and  which  also  adjoin 
a  city  containing  at  the  time  of  the  taking  of  the  last  federal 
census  a  population  of  one  and  one-half  million, 

I .,     lMt-,    <  K,    tin. "Am    net    In    relation    to    certain    hlfhwiiTv    I* 

town*  whlca  have  expended  three  hundred   thousand    dollar*  «r 
more   for   macadam  falnff  nnrnoees." 

Section  1,  Whenever  the  commissioners  of  highways  of  any 
town,  in  which  during  the  past  ten  years  there  has  been  expend* 
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ed  the  sum  of  three  hundred  thousand  dollars,  or  more,  for  the 
purpose  of  macadamizing  the  highways  of  such  town,  shall  by  a 
majority  vote  of  such  commissioners,  determine  that  any  por- 
tion of  any  highway  or  street,  not  within  the  limits  of  an  incor- 
porated village,  which  is  the  terminus  of  such  street  or  highway, 
is  unnecessary  for  highway  purposes,  the  said  commissioners 
may,  by  an  order  to  be  duly  entered  upon  their  minutes,  order 
such  highway  to  he  discontinued  and  abandoned  for  public  pur* 
poses.  Provided,  however,  that  no  portion  of  such  highway 
leading  to  tidewater,  to  be  discontinued  shall  be  greater  than 
ten  hundred  feet  of  the  terminus  thereof,  and  that  the  owners 
of  the  land  on  both  sides  of  such  highway  or  street,  for  the  dis- 
tance it  is  proposed  to  discontinue  the  same  shall,  by  written 
petition  to  such  highway  commissioners,  have  requested  the  dis- 
continuance thereof*  (As  amended  by  L,  1902,  chap.  331  and 
L.  1903,  chap.  643.) 

Description  of  highways  abandoned  to  be  fll«d.-~- §  2.  Immedi- 
ately upon  making  and  entering  the  order  mentioned  in  the  first 
section  of  this  act,  the  said  commissioner  shall  cause  a  written 
description  of  that  portion  of  the  street  or  highway  ordered  to 
be  discontinued,  to  be  filed  and  recorded  in  the  office  of  the  town 
clerk  of  the  town  in  which  the  same  said  street  or  highway  is 
located,  and  when  the  same  is  duly  recorded,  the  said  portion  of 
the  said  street  or  highway  shall  thereupon  be  and  become  didy 
abandoned  and  discontinued  for  highway  purposes, 

L,  I860,  CM,  494. "A»  act  to  provide  for  pinvent  of  dim^H  sus- 
tained by  reason  of  discontinuance  and  cloning:  of  highways  un- 
der chapter  nix  hundred  and  eleven  of  the  law*  of  eighteen  hun- 
dred   and    nlnet jr-nve." 


§  1,  Any  person  or  corporation  interested  as  owner  or  other- 
wise in  any  lands  and  claiming  any  loss  or  damage,  legal  or 
equitable  by  reason  of  the  discontinuance,  abandonment  or  clos- 
ing of  any  street  or  highway,  not  within  the  limits  of  an  incor~ 
pOftted  village,  under  or  pursuant  ttf  the  provisions  of  chapter 
si*  hundred  and  eleven  of  the  laws  of  eighteen  hundred  an<3 
ninety-five  or  of  any  act  amendatory  thereof  or  supplemental 
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thereto,  may.  up<»n  ten  day*'  wriften  notice  to  the  highwa 
missiouers  of  the  tows  in  which  gueh  lands  are  situated,  apph 
preine  court  or  to  the  county  court  of  the  county  witMn 
which  <uch  land*  ;nv  situated  lor  the  appointment  of  coniniir- 
signers  to  estimate  and  determine  such  loss  and  damage;  whfcrfr 
upoQ  the  court  shall  appoint  throe  disinterested  com 
of  appraisal  to  estimate  and  determine  such  dai  ud  tlic 

amount  of  '*<»mpensation  to  be  pui  1  town  then  f  r,  wk 

r^liall  make  their  report  thereupon  to  such  curt,  ud  which  it- 
port   when  finally  confirmed  shall  be  final  an  J  con 

w  thereto  and  the  legality  and  equity  of  any  and  all  Bi  h 
claim*  shall  be  determined  by  such  commissioners  and  ' 
court  upon  the  hearing  of  their  report. 

§  2.  Any  loss  or  damage  so  estimated  and  determined  sh. 
paid  by  said  town  as  in  case  of  judgment, 

4,  Employment  of  convicts  on  highways. 


u« 


L,  18D4,  Ch.  32U« "Ao  *et  «o  provide  for  the  employment  of  utafr 

prlnon  eonvletM  upon  ihe  public*  hl^hwa?  ♦  nnd  repealing  chaptr; 
three  hundred  and  twelve  of  the  liWl  of  elirbteeii  hundred  **t! 
ninety-three." 

§  1*  The  superintendent  of  state   prtupna  may  employ 
cause  to  be  employed*  not  to  exceed  three  hundred  of  the  con 
victa  confined  in  each  %tate  prison  in  the  improvement  of  the 
public  highways,  within  a  radius  of  thirty  miles  from  such 
prison  and  outside  of  an  incorporated  city  or  village, 

§  2,  The  agent  and  warden  of  each  prismi  may  make  such 
rules  as  he  may  deem  necessary  for  the  proper  care  of  such 
prisoners  while  m  employed,  subject  to  the  approval  of  the 
superintendent  of  state  prisons, 

§  3.  The  agent  and  warden  of  each  prison  may  designate, 
subject  to  the  approval  of  the  superintendent  of  state  prisons, 
the  highways  and  portions  thereof  upon  which  such  labor  shall 
be  employed;  and  such  portions  so  designated  and  approved 
shall  be  under  his  control  during  the  time  such  improvements 
are  in  progress,  and  the  state  engineer  and  surveyor  shall  fix  the 
grade  and  width  of  the  roadway  of  such  highways  and  fired 
the  manner  in  which  the  work  shall  be  done* 
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§  4.  The  superintendent  of  state  prisons  is  hereby  authorized 
to  purchase  any  machinery,  tools  and  materials  necessary  in 
such  employment. 

§  5.  Any  person  interfering  with  or  in  any  way  interrupting 
the  work  of  any  convict  employed  pursuant  to  this  act,  upon 
the  public  highways,  or  any  person  giving  or  attempting  to  give 
any  intoxicating  liquors,  beer,  ale  or  other  spirituous  beverage 
to  any  state  prison  convict  so  employed,  shall  be  guilty  of  a 
misdemeanor.  Any  officer  or  keeper  of  any  state  prison  having 
in  charge  the  convicts  employed  upon  such  highways,  may  ar- 
rest without  a  warrant  any  person  violating  any  provision  of 
this  section.     (Inserted  by  L.  1894,  chap.  664.) 


APPENDIX. 


Directions  for  the  Guidance  of  Highway  Commis- 
sioners in  Towns  that  Have  Adopted  the 
Money  System  of  Working  Highways. 

l.  Tl 


PREPARED   BY 

Henry   A.  VanAlstyne, 

Stile  Enfineer  tad  Survey pj  for   the  Sctic  of  New  York* 


1.  The  laws  enacted  by  the  Legislature  of  1904  contain  a. 
number  of  important  changes  in  the  Highway  Law  of  the  State 
which  I  think  ad  vie  able  to  bring  before  the  Supervisors,  High- 
way Commissioners  and  others  interested  in  lughway  improve* 
ment. 

2.  The  repair  and  maintenance  of  the  74,000  miles  of  public 
highways  in  our  State  is  a  matter  of  vital  importance.  The  pro- 
visions of  law  as  herein  printed  in  full  and  which  relate  particu- 
larly to  31,000  miles  of  highways  located  in  towns  which  have 
adopted  the  money  system  and  also  to  700  miles  of  roads  which 
have  been  constructed  and  are  being  constructed  pursuant  to 
chapter  115  of  the  Laws  of  1898,  impose  upon  this  Department 
a  direct  responsibility. 

3.  Among  the  other  laws  of  1904,  sections  55-b  and  55-c  of 
the  Highway  Law*  require  the  State  Engineer  to  issue  direc- 
tions to  the  Highway  Commissioners  of  the  towns  in  which  high- 
ways have  been  constructed  pursuant  to  the  provisions  of  chap- 
ter  115  of  the  Laws  of  1898,  and  also  to  the  Highway  Commis- 
sioners of  towns  which  have  adopted  the  money  system  for  the 
proper  maintenance  and  repair  of  all  of  the  roads  in  their  towns, 

4.  In  issuing  these  directions  as  required  by  said  law,  I  de- 
sire to  make  known  my  readiness  to  assist  the  County  Engineers 
or  Superintendents  of  Highways,  and  the  Highway  Commis- 
sioners in  effecting  the  greatest  possible  improvement  of  the 
highways  under  their  charge  with  the  means  at  their  disposal. 
It  should  be  our  aim  to  perfect  our  plans,  organization  and 
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methods  to  such  a  degree  as  to  get  the  best  possible  results  with 
the  fund?  now  available,  and  then  endeavor  to  obtain  appropria- 
tions sufficient  to  maintain  our  highways  in  a  satisfactory  and 
creditable  manner. 

5.  The  roads  of  each  county  should  be  classified  according  to 
their  relative  importance  and  the  amount  and  character  of  the 
traffic  they  are  called  upon  to  carry.  I  would  suggest  that  two 
general  classes  be  considered :  First-class  roads  and  second-class 
roads  as  authorized  by  section  55-a  of  the  Highway  Law. 

6.  First-Class  Koads:  Those  comprising  the  main  traveled 
roads  of  the  county  and  leading  to,  cv  connecting,  the  principal 
centers  of  population:  These  roads  should  have  their  grades 
reduced  to  a  maximum  mot  exceeding  six  per  cent ;  should  have 
their  drainage  made  as  nearly  perfect  as  possible,  and  should 
have  their  surface  covered  for  a  width  of  not  less  than  twelve 
feet  with  macadam,  gravel  or  other  suitable  material  of  suffi- 
cient thickness  to  carry  the  traffic  without  injury  to  the  road 
surface.  As  rapidly  as  possible,  this  class  of  roads  should  be 
petitioned  for  by  the  boards  of  supervisors  ;ind  improved  under 
the  provisions  of  chapter  1 15  of  the  Laws  of  1S08  known  as  the 
Higbie-Armstrong  Act. 

7.  Second-Class  Roads:  These  roads  to  consist  of  all  other 
than  those  designated  as  first-class  roads:  They  should  be  re- 
paired and  maintained  under  the  provisions  of  sections  49,  50, 
51,  52  and  50  of  the  Highway  Law  known  as  the  Fuller-Plank 
Act  or  the  "Money  System."'  For  the  purpose  of  assisting  in 
making  this:  classification,  maps  sh.#wir.g  the  roads  in  each  coun- 
ty will  be  furnished  to  County  Kngineers  w  Superintendents  of 
Highways,  Supervisors  and  Highway  Commissioners  upon  re- 
quest, and  without  charge. 

DIRECTION.-'. 

8.  The  roads  of  k  ;:•  h  town  should  be  divided  into  as  many  dis- 
tricts as  may  be  necessary  in  order  t«>  have  every  mile  of  road 
placed  in  the  best  possible  condition  on  or  before  June  1st  of 
each  year. 

9.  Each  district  should  be  placed  in  charge  of  a  competent 
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foreman  who  should  be  provided  with  suitable  tools,  machinery 
and  men  to  properly  care  for  the  roads  under  his  charge. 

10.  As  early  in  the  Spring  as  possible  all  waterways,  ditches 
and  culverts  should  be  opened,  and  the  work  of  perfecting  the 
drainage  and  improving  the  surface  of  the  road  should  be  com- 
menced. 

MAINTENANCE  AND  REPAIR  OF  EARTH  ROADS. 

11.  The  best  grade  and  form  and  most  perfect  system  of 
drainage  for  an  earth  road  constitute  the  best  preparation  for  a 
gravel  or  macadam  road,  should  either  of  these  surfaces  be  ad- 
ded at  a  later  date.  The  steepest  grades  on  a  road  limit  the 
size  of  loads  which  can  be  drawn  over  the  road.  Effort  should 
be  made  to  reduce  the  steep  grades  by  cutting  the  top  of  each 
bill  and  filling  in  at  the  foot.  The  gain  thus  made  is  best 
shown  by  the  following  results  of  tests  by  which  it  has  been 
demonstrated  that  a  pair  of  horses  drawing  a  load  of  4,000 
pounds  on  a  level  road  can  only  draw  with  the  same  effort — 

3,600  pounds  on  a  1%  grade  or  1  foot  rise  in  100  feet. 
3,200  pounds  on  a  2^°  grade  or  1  foot  rise  in  50  feet. 
2,880  pounds  on  a  2  1-2^  grade  or  1  foot  rise  in  40  feet. 
2,160  pounds  on  a  4^  grade  or  1  foot  rise  in  25  feet. 
1,600  pounds  on  a  5%  grade  or  1  foot  rise  in  20  feet. 

12.  In  towns  where  the  Highway  Commissioners  have  been 
the  most  successful  the  following  plan  has  been  adopted: 

13.  Three  teams  are  usually  required  to  properly  operate  a 
road  machine  and  progress  the  work  fast  enough  so  that  those 
engaged  in  working  the  highways  can  occupy  their  time  to  the 
best  possible  advantage.  In  addition  to  this,  one  team  and 
wagon  wTith  dump-box  and  field-drag  or  harrow  should  be  pro- 
vided and  also  four  or  five  laborers.  With  this  force  the  road 
should  be  brought  to  a  proper  crown,  and  loose  stones,  sod  and 
organic  matter  should  be  immediately  removed.  On  a  basis  of 
cost  of  $4  per  day  for  one  team  and  driver,  and  $1.50  a  day  for 
labor,  the  total  cost  per  day  would  be  as  follows: 

4  teams,  at  $4  per  day $16  00 

2  laborers  on  machine,  at  $1.50  per  day 3  00 

4  laborers  following  machine,  at  $1.50  per  day.  6  00 

Total $25  00 
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14.  A  foreman  thus  equipped  should  be  able  to  clean  up  and 
crown  from  two  to  three  miles  of  highway  on  an  average  each 
day,  and  at  a  cost  of  from  $S.50  to  $12.50  per  mile.  Tin?  bal- 
ance of  the  funds  in  the  hands  of  the  Supervisor  subject  to  the 
order  of  the  Highway  Commissioner  can  then  be  used  in  the 
removal  of  stones  every  thirty  days  as  provided  by  law,  the 
cleaning  of  culverts  and  ditches,  perfecting  the  drainage  and 
improving  the  road-surface  j  and  for  such  other  repairs  and  per- 
manent improvements  as  the  Commissioner  of  Highways  anil 
the  Town  Board  may  deter  mine  and  direct, 

It  has  been  suggested  by  some  Highway  Commissioners  that 
late  in  the  Fall  it  is  desirable  to  plow  the  sides  of  the  earth 
road  between  the  wheel  tracks  and  the  ditch*  If  this  is  done, 
the  sod  will  decompose  during  the  winter  months  so  that  when 
the  Highway  Corn missi oner  begins  to  work  the  road  in  the 
Spring,  the  vegetable  matter  is  readily  separated  from 
earth,  and  the  amount  of  work  that  can  be  performed  with  a 
road  machine  is  greatly  increased,  so  that  it  would  seem  desir- 
able to  recommend  such  course. 

15.  None  of  the  money  which  is  annually  raised  by  tax  in  the 
town  for  highway  purposes,  or  which  the  town  receives  as  State 
aid  under  the  provisions  of  section  53  of  the  Highway  Law, 
should  be  used  for  the  purpose  of  paying  the  salary  of  the  High- 
way Commissioner  or  Commissioners,  which  is  provided  for  by 
section  178  of  the  Town  Law, 

16.  None  of  the  money  which  is  annually  raised  by  tax  in 
the  town  for  highway  purposes,  or  which  the  town  receives  ai 
State  aid  under  the  provisions  of  section  53  of  the  Highway 
Law  should  be  used  for  the  building  or  repair  of  bridges,  which 
money  shall  be  raised  as  provided  by  section  130  of  the  High- 
way Law,  except  where  special  laws  or  conditions  prevail. 

17.  None  of  the  money  which  is  annually  raised  by  tax  in 
the  town  for  highway  purposes,  or  which  the  town  receives  as 
State  aid  under  the  provisions  of  section  53  of  the  Highway 
Law,  should  be  used  for  the  removal  of  obstruction  caused  by 
snow,  which  money  should  be  raised  as  provided  by  section  21 
of  the  Highway  Law. 


Appendix. 


18.  Section  53-a  of  the  Highway  Law  provides  that  all  own- 
ers and  occupants  of  lands  situate  along  a  highway  shall  cut 
the  noxious  weeds  and  brush  growing  along  the  sides  of  the 
highway  fronting  their  land,  at  least  twice  each  year,  once  he* 
fore  the  first  day  of  July  and  again  before  the  first  day  of  Sep- 
tember* 

19.  Sect  ion  20  of  the  Highway  Law  provides  that  all  loose 
stones  lying  in  the  beaten  track  of  every  highway  are  to  be  re- 
moved once  every  month  from  the  first  day  of  April  until  the 
first  day  of  December  in  each  year.  The  attention  of  the  High- 
way Commissioners  is  called  particularly  to  the  provisions  of 
this  law. 

DRAINAGE  OP  EAHTH  ROAODa 

20.  One  of  the  most  important  matters  involved  in  the  main- 
tenance of  any  highway,  whether  earth,  gravel,  or  macadam,  is 
that  of  drainage*  Water  is  the  natural  enemy  of  an  earth 
road- 

St.  Three  systems  are  used  in  the  proper  drainage  of  a  road: 
Surface  drainage,  aide-ditches  and  under-drains, 

SURFACE  DRAINAGE. 

22-  In  forming  the  surface  of  the  traveled  way,  care  should 
be  taken  to  keep  it  well  crowned  so  that  the  water  will  quickly 
run  off  into  the  side-ditches.  Undcr-drains  are  usually  of  no 
use  in  draining  the  surface  of  the  road,  for,  in  order  to  reach 
them,  the  water  must  first  soften  and  then  soak  through  the  sur- 
face. The  crown  should  not  be  so  great  that  vehicles  are  com- 
pelled to  keep  in  the  center,  as  in  that  case  the  road  will  be 
worn  hollow  and  surface  water  will  be  retained.  In  extreme 
cases  of  too  much  crowning  it  is  sometimes  difficult  for  vehicles 
to  turn  out  in  passing.  Provided  the  road  is  properly  main- 
tained and  the  surface  kept  smooth,  a  crown  of  one  inch  to  one 
foot  is  ample.  More  crown  is  required,  however,  on  very  steep 
grades,  as  the  water  in  flowing  from  the  center  of  the  road  to 
the  sides  travels  diagonally  and  not  at  right  angles  to  the  center- 
line,  as  is  the  case  on  a  level  mad.  If  the  surface  is  too  flat 
tbe  water  will  follow  down  the  center,  the  wheel  tracks  will  be- 
come deepened ,  stones  become  loosened  and  the  road  surface 
made  rough  and  dangerous.     It  should  be  remembered  that  sur- 
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face  drainage  depends  largely  on  maintenance,  and  that  in  or- 
der to  get  the  best  results  the  surface  should  be  kept  smooth  and 
free  from  ruts  and  holes  or  depressions. 

SIDE  DITCHES. 

23.  One  of  the  principal  causes  of  the  poor  condition  of  the 
ordinary  dirt  road  is  the  lack  of  proper  side-ditches.  These 
ditches  serve  to  carry  off  the  surface  water  from  the  road  and 
also  to  intercept  the  water  from  the  adjacent  side  hills.  In  places 
where  no  tile  drains  are  laid,  the  ditches  also  serve  to  drain  the 
subgrade  to  a  certain  extent,  although  a  tile  drain  is  much 
more  effective  for  this  purpose.  If  the  road  has  been  properly 
under-drained,  there  is  no  necessity  for  very  deep  side  ditches. 
The  ditches  should  be  of  such  form  that  all  the  rough  work  can 
be  done  by  the  road  machine  or  scraper,  care  being  taken  to 
make  the  slope  on  the  road-side  flat  enough  to  avoid  accident 
to  a  vehicle  should  it  be  crowded  off  the  traveled  way.  To  he 
most  effective,  the  side-ditches  should  be  dug  to  a  uniform  grade 
and  should  have  an  unobstructed  outlet  into  some  stream  if  pos- 
sible. AVater  should  never  be  allowed  to  stand  in  the  ditches 
for  evaporation,  but  should  be  led  away  from  the  road  as  quick- 
ly as  possible.  It  is  also  inadvisable  to  carry  water  for  long 
distances,  as  damage  from  washing  and  scouring  is  sure  to  occur 
after  a  thaw  or  heavy  shower.  The  ditches  should  discharge 
as  soon  as  possible  into  the  natural  watercourses.  It  is  often 
necessary  to  lead  the  water  from  the  high  to  the  low  side  of  the 
road,  and  in  doing  so  it  is  a  common  practice,  especially  on  steep 
grades,  to  dig,  a  gutter  or  build  diagonally  across  the  road  a 
small  dam  commonly  called  a  "Thank  you  ma'am."  These  are 
both  objectionable  methods  and  should  never  be  used.  The 
water  should  always  be  carried  under  the  roadbed  by  means  of 
culverts,  the  size  being  determined  by  the  volume  of  wTater  to  be 
carried  and  by  the  fall  in  the  culvert.  Stone  or  concrete  box- 
culverts  are  superior  to  pipe  for  this  purpose  as  they  are  less 
liable  to  freeze  or  to  become  clogged  and  damaged,  and  are 
more  easily  cleaned.  Stone  flagging  or  concrete  slabs  support- 
ed by  steel  beams  or  rails  should  be  used  in  preference  to  plank 
for  covering  culverts  having  less  than  eight  or  ten  feet  span. 
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CONCRETE  SLABS, 

Concrete  elans  can  be  made  in  the  following  manner,  \iz: 
Provide  ;i  mixing-bed  eight  feet  wide  and  ten  feet  long 
formed  of  smooth  board*  laid  close,  or  of  steel  iron.  Never  mix 
mortar  or  concrete  on  the  ground.  Make  an  open  box 
inches  deep,  two  to  three  feet  wide  and  from  three  and  one-half 
feet  to  four  and  one-half  feet  in  length,  as  the  span  may  require* 
Whenever  the  necessary  width  of  opening  exceeds  three  feet, 
I  beams  of  Bteel  must  be  used  to  spun  it,  and  these  must  be 
placed  two  in  three  feet  between  centers,  this  distance  varying 
inversely  with  the  width,  and  the  slabs  made  to  span  this  dis- 
tance between  the  centers  of  the  beams.  Provide  expanded 
ral  of  Gauge  Nb«  J,  formed  of  iteel  3-16  inch  thick,  5-16 
inch  wide,  in  meshes  8  inches  wide  and  12  inches  long  and 
tghing  1  1-10  pounds  per  square  foot,  and  costing  5  cents  per 
pound,  and  cut  into  sheets  of  sufficient  size  to  nearly  cover  the 
proposed  slabs,  being  careful  that  the  12-inch  mesh  crosses  the 

»an. 
To  make  the  concrete,  use  one  part  loose  Portland  cement, 
two  and  one-half  parts  sand  and  five  parts  broken  stone  or 
gravel  not  exceeding  one  inch  in  size,  all  being  measured  in 
loose  bulk.  If  stone  from  a  crusher  is  used,  screen  out  the  frag- 
ments larger  than  one  inch,  and  use  for  the  concrete  all  the 
product  less  than  one  inch,  allowing  the  dust  to  act  instead  of 
one  part  of  sand.  If  gravel  is  to  be  used  and  is  not  clean,  it 
should  be  washed  in  running  water  until  the  water  runs  away 
clear.  Before  using  any  cement,  blend  the  contents  of  several 
bags  or  barrels — about  five — so  that  if  one  bag  or  barrel  is  poor 
it  will  be  mixed  with  four  good  ones.  Thoroughly  mix  the 
blended  cement  and  the  proper  amount  of  sand  before  wetting; 
then  add  enough  water  to  make  a  thin  mortar  which  is  not  thin 
enough  to  run;  dampen  the  broken  stone  or  gravel;  and  then 
spread  the  proper  quantity  of  the  dampened  stone  or  gravel 
upon  the  mixing  bed  in  a  4-ineh  layer,  and  cover  it  with  the 
mortar:  mix  thoroughly  by  turning  with  shovels  while  working 
with  hoes  until  all  fragments  are  coated  with  mortar.  The 
mass  thus  formed  should  flatten  and  quake  when  put  in  a  wheel* 
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The  following  table  shows  the  sizes  and  weights  of  I  beams 
which  should  be  used  to  insure  safety  in  cul verts,  when  crossed 
by  a  ten-ton  road  roller.  The  figures  in  heavy  type  indicate  the 
economical  sizes  to  use.  The  lengths  given  are  the  clear  spans 
or  distances  between  the  side  walls.  The  I  beams  should  be 
long  enough  to  rest  a  foot  on  each  wall.  The  spaces  between 
and  outside  of  the  I  beams  on  top  of  the  side  walls  should  be 
filled  with  concrete  or  masonry  laid  in  cement  mortar*  If  Oftri 
is  taken  to  fill  with  mortar  the  joints  between  the  flagstones  or 
concrete  cover  blocks,  the  I  beams  will  last  many  years  longer 
than  they  will  if  the  drainage  from  the  road  is  allowed  to  wet 
and  rust  them; 


Table  Showing  Sizes  ani*  Weights  of  I  Beams  to  be  Used  for  Various 
Lengths  or  Span  fob  Bridges  or  Culverts,  Using  Stone  or  Concrete 
Slabs. 


Depth  Wi4th  of 

of  |    beam.  Fliftge  In 

Inche-t,  Inches, 

5 3 

5 3  1-8 

5 3  5-16 

6 3  5-16 

6 3  7-16 

6 3  9-16 

7 3  11-16 

■  7 3  3-4 

7 3  7-8 

8 4 

8 4  1-16 

IB. ..... .  4  3-16 

8 4  1-4 

0 4  5-16 

9 4  7-16 

9 4  5-8 

9 4  3-4 

10 4  11-16 

10 4  13-16 

10 4  15-16 

10 5  1-8 

12 5 

12 5  1-16 

12 5  1-4 

15 5  1-2 

15 5  9-16 

15 5  5-8 


wtiibt 
of  I  beam 

porfoot 
of  IcmiJi. 

Pound i 

9  3-4 
12  1-4 
14  3-4 
12  1-4 
14  3-4 
17  1-4 
15 

17  1-2 
20 
18 

20  1-2 
23 

25  1-2 
21 
25 
30 
35 
25 
30 
35 
40 
31 
35 
40 
42 
45 
50 


1-2 


Tbickne*> 
of  web 

of  I  beam. 
Inehei, 

0.21 
0.36 
0.50 
0.23 
0.35 
0.48 
0.25 
0.35 
0.46 
0.27 
0.36 
0.45 
0.54 
0.29 
0.41 
0.57 
0.73 
0.31 
0.46 
0.60 
0.75 
0.35 
0.44 
0.46 
0.41 
0.46 
0.56 


Limiting  Lengths  of  iMUf, 

I  beam?  ipiced       I  beams  spaced 

2  feet  be  y  feet  be- 

tween centre*,         tween  centre*. 


4  ft.  6  in. 

5  ft.  0  in. 

5  ft  6  in. 

6  ft.  6  in* 

7  ft.  0  in. 

7  ft.  6  in. 

8  ft.  6  in. 

9  ft  0 


in, 

in, 
in. 
in. 
in, 

in. 


9  ft. 

11  ft. 
lift. 

12  ft 

12  ft 

13  ft.  6  in, 

14  ft,  6  in. 

15  ft.  6  in. 

16  ft.  6  in. 

16  ft  6  in, 

17  ft  6  in, 

18  ft,  6  in. 

19  ft.  6  in. 
•21  ft.  Oin. 

21  ft  6  in. 

22  ft  6  in, 

27  ft,  6  in. 

28  ft.  6  in. 

29  ft  6  in. 


3 

4 
4 

5 
5 
6 

7 
7 

7 


ft.  6  in. 

ft.  0  in, 

ft.  0  in. 

ft  0  in. 

ft  6  in, 

ft.  0  in. 

ft.  0  in. 

ft  6  in. 

ft.  6  in, 

8  ft.  6  in. 

9  ft  0  in. 
9  ft  6  in. 

10  ft  0  in. 

ii  ft  a  in. 

11  ft,  6  in. 

12  ft.  6  in. 

13  ft  6  in. 

13  ft  0  in. 

14  ft,  0  in, 

15  ft.  0  in. 

16  ft.  0  in. 

17  ft  6  in. 

18  ft,  0  in. 

19  ft  0  in, 
23  ft.  0  in. 

23  ft.  6  in. 

24  ft,  6  in. 
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UNDER-DRAIX& 

27.  Artificial  under-drainage  should  be  used  in  soil  in  which 
there  is  no  natural  under-drainage;  that  is  in  any  soil  in  which 
water  lies  in  the  ground  at  a  depth  of  four  or  five  feet  or  less 
below  the  surface.  Generally  speaking,  road  taxes  cannot  be 
spent  to  a  better  advantage  than  in  properly  under-draining  t 
road  built  on  clay  or  loamy-soil.  There  is  a  mistaken  idea  that 
the  principal  function  of  under-drains  is  to  carry  off  the  surface 
water.  The  most  important  objects  of  under-drainage  are,  first 
to  lower  the  water  level  in  the  soil;  and,  second,  to  diy  the 
ground  quickly.  The  surface  of  the  road  is  rapidly  dried  by  the 
sun  and  wind;  but  if  the  foundation  is  wet  and  soft,  ruts  are 
soon  formed  in  the  road  and  these  are  filled  with  water  by  the 
first  shower,  leaving  the  surface  muddy  and  full  of  holes. 

28.  Under-drains  are  also  of  great  value  in  carrying  off  the 
water  below  the  surface  after  a  freeze  and  thaw.  In  the  spring 
especially  when  the  water  below  the  road  is  released  by  thaw- 
ing, the  under-drains  quickly  carry  it  off  and  the  foundation  is 
left  dry  and  firm.  Frost  is  harmless  to  a  road  where  there  is 
no  water  beneath  it,  and  by  keeping  the  foundation  dry,  the 
road  is  prevented  from  being  broken  up  in  the  spring. 

29.  Porous  tile  drain  or  vitrified  pipe,  six  inches  in  diameter 
and  laid  from  three  to  four  feet  below  the  surface,  makes  the 
best  form  of  undcr-drain.  The  porous  tiles,  which  usually  come 
in  lengths  of  about  thirteen  inches,  should  be  uniformly  burned, 
straight,  round  and  smooth  inside.  The  tile  under-drain  is 
better  and  more  durable  than  any  of  the  substitutes  commonly 
in  um\  such  as  wooden  box  drain  or  open  ditch  tilled  with  broken 
Mono  or  logs  and  brush. 

JiO.  If  the  porous  tiles  have  no  hubs  or  collars  to  help  hold 
them  tit  place,  care  should  be  taken  to  keep  the  bottom  of  the 
tivuch  but  a  little  wider  than  the  diameter  of  the  pipes,  or 
better  *till,  a  groove  may  be  scooped  out  in  the  bottom  of  the 
t vouch  to  fit  the  tiles  which  should  be  laid  with  their  ends  in 
tvntaet  and  with  reasonably  close  joints.  It  is  the  general  prac- 
tixv  to  wrap  a  piece  of  canvas  or  burlap  around  each  joint  to 
iMYYcnt  tine  particles  of  earth  from   being  washed  in    at    the 
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31.  If  there  are  sags  in  a  line  of  pipe,  silt  will  accumulate  a<; 
these  points,  retarding  and  finally  stopping  the  flow  of  water. 
It  is,  therefore,  important  that  the  tiles  should  he  laid  to  a  true 
grade,  especially  if  the  drop  is  slight,  and  that  they  should  also 
be  laid  in  line  both  vertically  and  horizontally.  It  is  not  con- 
sidered good  practice  to  lay  under-drains  on  a  less  grade  than 
two  inches  on  one  hundred  feet  and  a  steeper  grade  should  be 
secured  wherever  possible.  Wherever  the  grade  is  less  than 
three  inches  per  hundred  feet,  or  wherever  the  sub-soil  is  very- 
unstable  there  shall  be  laid  in  the  bottom  of  the  trench,  as  u 
foundation  for  the  tiles,  boards  one  inch  thick,  three  to  four 
inches  wide  and  12  or  more  feet  long,  the  ends  being  joined  by 
nailing  them  to  pieces  beneath  them.  Tile  has  sometimes 
proved  to  be  very  effective  when  laid  in  this  manner  and  nearly 
level;  but  in  this  case  it  is  advisable  to  use  a  larger  diameter  of 
pipe  at  the  outlet  and  to  gradually  decrease  the  diameter  as  the 
distance  from  the  outlet  increases  in  order  to  increase  the  fall. 

32.  It  is  often  advisable  to  start  the  pipe  line  at  a  depth  of 
two  and  one-half  feet  and  to  gradually  increase  the  depth  to 
four  and  one-half  or  five  feet  provided  there  is  a  good  outlet  at 
the  deeper  end.  It  is  important,  in  any  case,  that  the  drain 
have  a  good,  unobstructed  outlet  and  that  the  end  of  the  tile  be 
protected  by  masonry  or  other  means.  It  is  customary  to  sub- 
stitute at  the  exposed  end  three  or  four  lengths  of  vitrified  pipe 
for  the  porous  tile  as  the  end  tiles  soon  become  destroyed  if 
left  exposed  to  the  elements.  After  the  tile  has  been  properly 
laid  it  should  be  covered  with  at  least  a  foot  of  broken  stone  or 
clean  gravel  or  cinders  placed  over  and  around  it.  The  trench 
should  then  be  filled  with  the  most  porous  material  available. 

33.  As  a  rule,  it  is  better  to  place  the  under-drain  under  the 
side-ditch  rather  than  under  the  center  of  the  road.  While  a 
tile  drain  under  the  center  of  the  road  may  be  a  little  more 
effective  than  one  placed  under  the  ditch  at  the  same  elevation, 
it  costs  more  to  dig  the  trench  for  the  former  since  it  necessarily 
makes  more  excavation,  and  there  is  also  a  liability  of  the  ma- 
terial in  the  trench  settling  and  leaving  a  mudhole  in  the  center 
of  the  road.  If  for  any  reason  tile  becomes  stopped  up,  it  is 
not  only  more  expensive  to  dig  it  up  but  interferes  with  traffic 
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when  placed  under  the  middle  of  the  road.     The  disadvantage 
of  this  drain  are  increased  if  the  road  surface  is  ever  gru 
or  macadamized, 

34.  It  is  generally  conceded  that  a  line  of  tile  of  proper  siz* 
placed  under  one  side-ditch,  at  a  depth  of  from  three  t 
feet,  will  give  sufficient  drainage  under  ordinary  circumstance 
Local  conditions,  however,  sometimes  make  it  necessary  to  lay 
two  lines  of  tile,  as  when  the  drains  are  laid  very  idiali- 
account  of  hardpan  appearing  near  the  surface,  or  when  the  first 
line  put  in  has  proved  to  be  too  small  or  is  poorly  laid.  The 
tile  should  be  laid  on  the  side  of  the  road  which  most 
drainage.  If  the  ground  on  one  side  of  the  road  is  higher  than 
on  the  other,  the  tile  should  he  laid  on  the  high  side  so  that  out 
water  coming  down  the  slope  under  the  surface  will  be  inter 
cepted.  The  tile  should  also  be  laid  so  that  it  will  take  the 
water  from  any  springs  or  small  swamps  adjacent  to  the  road, 
as  it  is  much  better  to  drain  these  places  than  to  raise  the  road 
above  them  by  filling  them  in  with  earth.  If  any  doubt  exists 
as  to  whether  one  or  two  lines  of  tile  is  needed,  it  is  a  good  plan 
ta  put  in  one  line  first  and  observe  whether  both  sides  of  the 
road  appear  to  be  equally  dry  and,  if  not,  the  other  line  can  he 
added  if  found  necessary. 


SURFACING   EARTH   ROADS. 

35.  Any  road-surfacing  material  should  be  of  the  same  qual- 
ity and  degree  of  hardness  and  durability  throughout,  so  that 
the  surface  may  wear  evenly  and  remain  smooth  and  free  from 
hollows  or  depressions  caused  by  traffic.  Never  under  any  cir- 
cumstances, place  on  the  surface  of  the  road,  sod,  roots,  any 
organic  material,  or  any  worn  out  dust  or  mud  scraped  from  the 
ditches  or  sides  of  the  road. 

After  the  earth  roads  have  been  properly  drained  those  hav- 
ing the  most  traffic  or  the  poorest  natural  surfacing  material 
should  have  their  surface  improved  by  placing  thereon  the  boot 
available  material,  not  less  than  eight  feet  in  width,  nor  le 
than  six  inches  in  thickness.  When  the  natural  road  is  of  loose 
sand,  this  can  be  much  improved  by  spreading  over  it  a  layer  of 
clay  or  loam  and  allowing  it  to  mix  with  the  sand.     Saw  dust 
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is  sometimes  used  with  good  effect  on  loose  sand.  When  the 
natural  road  is  of  soft  clay,  a  layer  of  sand  or  gravel  will  stiffen 
and  bind  it,  and  much  improve  it.  Crude  petroleum  oil  is  used 
on  the  sandy  roads  of  California  in  the  rainless  regions  and  pro- 
duces excellent  results,  but  it  is  probably  not  suited  for  use  in 
a  region  of  heavy  rains  even  if  its  greater  cost  were  not  an 
objection. 

GRAVEL  FOR  SURFACING, 

36.  Gravel  should  be  the  best  which  can  be  obtained  in  tEe 
vicinity  of  the  road.  The  fragments  of  stone  should  be  hard, 
tough  and  durable.  Their  si2e  should  not  exceed  one  inch  in 
greatest  dimension,  the  larger  stone  should  be  screened  out  or 
raked  off  after  placing  on  road  and  used  in  the  foundation- 
Several  sizes  should  be  so  proportioned  that  the  smaller  ones 
are  just  sufficient  to  fill  the  intersticee  between  the  larger  ones, 
and  the  gravel  should  contain  a  sufficient  amount  of  binding 
material  to  fill  the  remaining  smaller  interstices  so  as  to  form 
one  solid  impervious  mass.  The  binding  material  may  consist 
of  clay,  or  loam  which  is  clay  mixed  with  sand  and  vegetable 
matter  and  has  many  of  the  characteristics  of  clay,  sand,  stone 
dust,  or  some  material  that  is  fine  enough  to  fill  all  the  voids 
and  make  the  finished  gravel  surface  impervious  to  water  when 
properly  drained,  crowned  and  shaped. 

37.  The  proportion  of  binding  material  should  not  exceed  the 
amount  required  to  fill  the  interstices.  All  in  excess  of  this  is 
only  a  damage  to  the  road.  In  general  the  binding  material 
should  not  form  more  than  fifteen  or  twenty  per.  cent  of  the 
total  quantity  of  gravel  used. 

38.  If  the  gravel  as  obtained  from  the  pit  i*  deficient  in  quan- 
tity or  quality  of  binding  material,  a  sufficient  amount  of  the 
proper  quality  should  he  added.  Should  the  gravel  contain  an 
excessive  amount  of  binding  material  the  excess  should  be 
screened  or  washed  out.  After  the  gravel  has  been  spread  to 
the  proper  width,  thickness  and  shape,  it  should  be  rolled  with 
a  steam  or  horse  roller  and,  if  too  dry,  sprinkled  before  rolling. 

39.  Where  the  only  available  surfacing  material  is  shale, 
only  the  hardest,  toughest,  and  most  durable  varieties  should  be 
used,  usually  those  containing  the  largest  proportions  of  silica 
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or  sand:  Argillaceous  shales  which  turn  into  clay  when  exposed 
to  the  elements  under  traffic,  are  worthless  for  road  building 
purposes  and  should  never  be  used.  After  spreading  to  the 
proper  width,  thickness,  and  shape,  the  surface  should  be  cov- 
ered with  a  layer  of  sand,  fine  gravel,  or  other  proper  binding 
material,  and  rolled  with  a  steam  or  horse  roller  until  a  firm. 
smooth  surface  is  obtained. 

MAINTENANCE  OF  GRAVEL  ROADS. 

40.  After  a  newly  constructed  gravel  road  has  been  thrown 
open  to  traffic  it  should  be  carefully  watched  in  order  that  am 
defects  may  be  remedied  at  once.  Shallow  ruts  and  depressions 
should  be  repaired  without  delay  or  serious  damage  will  be  fl.e 
result.  In  repairing  a  new  road  the  gravel  on  the  sides  of  the 
depression  can  be  raked  back  in  place;  but  after  a  time  it  will 
become  necessary  to  fill  the  depressions  with  new  material.  In 
the  latter  case  the  old  hardened  surface  should  be  slightly  loos- 
ened with  rakes  in  order  to  get  a  bond  between  the  old  and  the 
new  material.  The  gravel  used  should  be  smaller  in  size  and 
should  al-o  contain  more  binding  material  than  that  used  in  tin- 
con>t ruction.  This  material  should  be  stored  in  piles  al  nig  rL* 
road  .-ido,  containing  fifteen  or  tweniy  cubic  yards  e;'ch. 
Smaller  piles  are  mi«ii  scattered  and  wasted. 

4  1.  Looe  si  ones  should  be  raked  off  the  road  surface  a<  >""'• 
as  they  appear.  They  an-  uncomfortable  f»»r  the  traveling  pub- 
lic, spoil  the  beauty  of  the  road,  and  help  to  destroy  it. 

•l:i.  Care  should  be  taken  to  immediately  fill  all  the  hollow* 
and  depressions  in  the  center,  made  by  the  horses'  feet,  in  ord^r 
to  avoir]  having  water  remain  on  the  surface.  If  the  gravt  1 
become*  saturated  and  soft  it  wears  more  rapidly  and  will  hh.u 
rut.  Tt  is  important  that  the  crown  of  the  road  should  be  pre- 
served and  that  water  should  not  be  allowed  to  run  down  the 
center,  but  should  have  an  unobstructed  How  to  the  side-ditch'-. 
In  cases  where  the  center  has  been  worn  hollow,  the  erowr. 
should  be  restored  by  adding  the  proper  amount  of  suitable 
material.  This  work  should  be  done  when  the  road  is  wet  and 
soft  and  the  gravel  will  easily  compact  and  bind  together. 
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43.  The  ditches  and  culverts  should  be  kept  open  at  all  times; 
and  the  rules  for  this  work  given  under  the  instructions  for  the 
maintenance  of  macadam  roads,  apply  with  equal  force  to  gravel 
roads. 

MAINTENANCE   OF   MACADAM   ROADS. 

44.  After  a  macadam  road  has  been  completed  and  opened 
to  traffic,  it  is  very  important  that  the  surface  be  kept  smooth 
and  free  from  depressions.  It  is  a  mistaken  idea  that  when  a 
stone  road  has  once  been  properly  constructed  no  further  work 
is  necessary.  It  is  of  the  greatest  importance  that  the  com- 
pleted  road  should  receive  constant  care  and  attention  in  order 
that  any  defect  which  may  appear,  may  be  immediately  repaired 
before  serious  damage  is  done. 

4r>.  There  are  several  causes  for  the  various  defects  appear- 
ing from  time  to  time,  one  of  the  most  serious  of  which  is  the 
picking  by  the  calks  of  the  horses'  shoes.  The  constant  pound- 
ing of  the  shoes  tends  to  loosen  the  binding  material  and  the 
exposed  stone  in  the  top  course.  A  few  stones  loosened  in  this 
manner  and  pounded  around  by  the  impact  of  the  wheels  have 
a  tendency  to  loosen  others  and  at  the  same  time  to  loosen  the 
binding  material  which  is  the  more  quickly  blown  away  and 
washed  off  by  the  rain.  The  effect  of  the  horses'  feet  will  be 
especially  noticed  on  steep  grades,  and  in  the  spring  of  the  year 
when  the  horses  are  "sharp  shod." 

4G.  Serious  damage  soon  results  from  the  common  practice 
of  driving  in  the  track  made  by  preceding  vehicles,  especially 
with  heavy  loads  on  narrow  tires.  Ruts  would  scarcely,  if  ever, 
appear  on  a  well  constructed  road  if  drivers  would  vary  their 
track  even  only  a  few  inches.  It  will  be  noticed  that  no  matter 
how  deep  the  rut,  it  will  disappear  when  a  sharp  turn  occurs  as 
the  horses  vary  their  course  around  a  corner  and  traffic  spreads 
out  over  the  full  width  of  the  road.  This  is  one  of  the  principal 
causes  of  deterioration  of  a  macadam  road,  and  could  easily  be 
remedied  with  a  little  care  on  the  part  of  the  drivers.  In  some 
parts  of  the  country  obstructions  of  various  kinds  are  placed  at 
intervals  to  divert  the  travel  from  a  beaten  path.  These  ob- 
structions are  moved  occasionally  so  as  to  direct  the  traffic 
either  in  long  parallel  lines  or  from  one  side  of  the  road  to  the 
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other  in  long  easy  curves.    This  method  is  objectionable  how 
ever,  except  on  wide  roads. 

47.  In  diy  weather  high  winds  often  rasm  the  binding  s* 
terial  or  screenings  from  the  surface  of  the  wiaoadam  and  fraa 
between  the  fragments  of  stone  in  the  top  course.  BaveDng 
will  result  at  these  plaees  especially  on  leas  travelled  roads,  rim 
the  traffic  is  not  heavy  enough  to  wear  off  sufficient  onmentiBg 
material  from  the  crashed  stone  to  fill  the  voids  thus  kit  in  tie 
surface. 

48.  Violent  rains  frequently  do  considerable  damage  By 
washing  the  screenings  from  the  surface  and  leaving  it  hare  soi 
free  to  ravel    This  is  especially  noticeable  on  steep  grades. 

40.  If  the  repairs  have  been  neglected  and  the  manadam  sip- 
face  has  been  allowed  to  become  loosened  and  porous  and  the 
drainage  defective,  water  wfll  soak  through  the  stone  and  da* 
ago  will  result  from  frost  If  the  road  is  kept  smooth  and  hsid 
no  damage  will  result  from  this  source,  provided  the  road  is 
properly  drained,  but  if  the  foundation  becomes  saturated,  frost 
will  not  only  heave  the  road  but  will  break  up  the  bond  of  the 
macadam  and  leave  it  rough  and  soft.  Many  ruts  occurring 
after  the  spring  thaws  are  due  to  this  cause. 

50.  The  amount  of  wear  on  a  macadam  surface  varies  in  dif- 
ferent sections  and  is  governed  by  the  climatic  changes  and 
conditions,  the  character  of  the  stone  used,  and  the  amount  and 
kind  of  traffic  to  which  the  road  is  subjected.  It  has  been  esti- 
mated that  twenty  per  cent  of  the  wear  is  due  to  atmospheric 
causes  and  eighty  per  cent  to  traffic,  and  that  six-tenths  of  the 
latter  cause  is  due  to  the  horses'  feet  and  four-tenths  to  the 
wheels. 

51.  In  the  maintenance  of  stone  roads  it  should  be  remem- 
bered that  "A  stitch  in  time  saves  nine"  and  that  the  work  of 
repair  should  be  commenced  as  soon  as  the  frost  goes  out  of  the 
ground  in  the  spring.  One  of  the  most  serious  difficulties  en- 
countered is  "  ravelling,"  or  the  tendency  of  one  stone  after 
another  to  work  loose  from  the  mass  and  come  to  the  surface. 
This  occurs  chiefly  in  the  spring  when  the  screenings  have  be- 
come loosened  and  perhaps  partly  blown  off  the  surface.     This 
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may  also  occur  on  steep  grades  after  the  binding  material  has 
been  largely  washed  off  by  heavy  storms,  Sprinkling  is  an 
effective  remedy  for  ravelling  but  is  impracticable  on  most 
country  roads  at  the  present  time.  It  is  used,  however,  on  city, 
village  and  park  roads  and  is  the  principal  cause  of  their  free- 
dons  from  loose  stones.  Ordinarily  the  best  remedy  for  ravel- 
ling on  country  roads  is  a  coating  of  sand  of  proper  quality, 
screenings  or  other  suitable  material,  placed  wherever  the  sur- 
face is  bare  or  picked  up*  The  loose  stone  should  first  be  raked 
into  piles  on  the  roadside,  then  collected  in  wagons  and  hauled 
away*  Generally  these  stones  are  worthless  for  patchwork  as 
the  corners  have  been  worn  off  and  the  stone  rounded,  making 
it  difficult  to  get  a  bond  with  them.  As  a  rule,  only  the  middle 
eight  feet  of  the  road  need  be  re-covered,  the  sides  of  the  road 
being  well  covered  by  the  material  washed  and  blown  on  them 
from  the  center.  The  sand  to  be  used  should  be  coarse  and 
reasonably  clean,  although  a  small  amount  of  loam  is  sometimes 
beneficial  in  compacting  and  cementing  the  surface.  The  ma- 
terial should  be  spread  on  evenly  to  the  depth  of  from  one-half 
inch  to  one  inch.  Too  heavy  a  coating  is  inadvisable  since  it 
ruts  under  the  wheel*  and  prevents  the  water  from  flowing 
freely  after  a  rain.  This  coating  should  be  renewed  as  often  a* 
may  be  necessary. 

152.  Ruts  sometimes  appear  in  the  macadam  and  are  caused 
either  by  heavily  loaded  narrow-tired  wagons,  or  by  the  common 
habit  of  tracking,  already  spoken  of,  or  by  the  combination  of 
both.  Ruts  are  most  liable  to  occur  in  the  spring  or  after  a  long 
rain  when  the  road  is  soft.  Small  ruts  will  sometimes  disappear 
if  the  Traffic  i*  diverted  to  one  side  by  barricades  for  a  time. 
In  serious  cases  it  is  necessary  to  either  pick  down  the  loosened 
stone  on  the  sides  into  the  depression,  or  to  fill  the  rut  with  new 
material. 

The  former  remedy  will  often  give  the  best  results  on  a  new 
road.  If  the  repairs  have  been  neglected  until  long  ruts  or 
hollows  have  been  allowed  to  form,  considerable  work  will  be 
required.  These  ruts  or  depressions  should  be  repaired  in  short 
patches,  leaving  sections  of  the  unrepaired  road  in  between, 
until  the  patches    have   been    consolidated   by    traffic.     This 
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method  is  advisable  as  horses  avoid  long  narrow  stretches  of 
stone  and  new  ruts  have  a  tendency  to  develop  alongside  the 

old  ones. 

«">3.  In  patchwork  all  screenings,  dust  and  mud  should  first  be 
thoroughly  swept  from  the  surface  to  be  repaired  and  the  old 
smooth  surface  slightly  roughed  up  with  picks.  Broken  stone 
of  the  same  quality  bur  a  little  smaller  in  size  than  the  material 
used  in  construction  -should  be  used.  The  rat  or  holes  should 
be  filled  with  this  material,  care  being  taken  to  fill  the  loo?* 
stone  a*  lit  tie  above  the  old  surface  in  order  to  avoid  a  depres- 
sion after  the  stone  has  been  properly  consolidated.  The  loo?e 
stone  should  then  be  rolled  until  they  are  solid  and  arm  in  place. 
A  steam  roller  is  preferable  but  a  horse-roller  will  do  the  woik 
if  u>ed  long  enough;  or  if  no  roller  is  available,  the  mass  should 
be  tamped  by  a  paving  rammer  until  it  is  thoroughly  consoli- 
dated. Screenings  should  then  be  swept  into  the  stone  until 
all  the  voids  are  filled  and  the  patch  should  then  be  thoroughly 
sprinkled  and  again  rolled  or  tamped.  Unless  the  repairs  arc 
made  in  the  spring  when  the  macadam  is  soft,  or  during  a  rah;. 
it  i<  e^ential  that  water  bo  iw  d  in  repair  work.  I:  it  ir  u-" 
Used  the  stone  will  nut  bind  t'-geikir  properly  and  will  -  *. ". 
become  loo.-ened.  Several  light  -prickling:-  are  moiv  <b  di;d>\ 
than  on?'  <-r  two  hi  avy  llu-hi:i^-  a-  the  laricr  will  wa-ii  a"- a; 
the  binding  material  from  the  .-tone. 

.")■!.  If  the  nils,  hole-  or  depr.  .-dons  are  very  frequent  t:m.' 
macadam  should  be  resurfaced  wi'h  ;i  layer  of  hard  !  Token  si«»in: 
from  onedialf  inch  to  one  inch  in  size,  three  or  four  inclu .-  in 
thickness,  properly  filled  with  screenings  and  rolled  as  require* J 
in  the  standard  specifications  for  macadam  roads  of  this  IVp-v;*- 
ment. 

.">.*>.  Considerable  damage  is  often  done  to  mrcadam  r»»ads  V} 
cia.v  and  loam  h<-ing  carried  on. the  surface  at  intersections  v:i  !. 
unimproved  cv(><^  roads.  The  clay  or  mud  i>  brought  on  ;!.• 
improved  road  by  the  wheels  and  lends  to  pick  up  the  s  •:: 
from  the  top  conr-c,  leaving  a  rough  surface.  This  material  i- 
ofren  carried  along  the  road  several  hundred  feet.  Where  this 
occurs  the  mud  should  be  scraped  off  and  a  coating  of  suitable 
material  substituted.     It  is  also  advisable  to  cover  the  dirt  roads 
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with  gravel  or  broken  stone  for  a  distance  of  two  or  three  hun- 
dred feet  from  their  intersection  with  a  stone  road  in  order  that 
the  undesirable  material  may  be  jarred  off  from  the  wheels 
before  the  macadam  road  is  reached, 

5$.  Heaving  of  the  macadam  in  the  spring  as  the  frost  goes 
out  is  caused  by  a  poorly  compacted  and  porous  surface  which 
lets  the  surface  water  into  the  stone,  or  by  defective  drainage. 
In  either  case  it  is  necessary  to  secure  a  dry  foundation*  In 
extreme  cases  it  may  be  necessary  to  lay  tile  under-drains,  as 
described  on  page  408  under  Drainage  of  Earth  Roads,  but  ordi- 
narily the  defect  may  be  remedied  by  cleaning  and  deepening 
the  side  ditches.  It  is  sometimes  effective  to  lay  a  line  of  por- 
ous tile  under  the  macadam  from  the  center  of  the  road  to  the 
side  ditches, 

57,  One  of  the  most  effective  means  of  keeping  a  macadam 
road  in  good  condition  is  a  thorough  rolling  soon  after  the 
spring  thaw.  Tbe  roadbed  at  this  time  is  wet  and  soft  and  in 
the  most  favorable  condition  for  effective  rolling. 

58,  The  surface  of  the  road  should  be  kept  at  all  times  in 
such  condition  that  the  water  can  have  an  unobstructed  flow 
into  the  ditches.  Small  depressions  which  allow  water  to  stand 
should  be  filled  up  even  with  the  surrounding  surface  with  the 
smaller  sizes  of  stone.  The  sides  of  the  macadam  sometimes 
become  covered  by  an  excessive  coating  of  mud  or  dust  which 
has  been  carried  from  the  center  either  by  traffic  or  heavy  rains. 
This  material  holds  the  water  on  tbe  road  and  prevents  its 
reaching:  the  ditches  quickly  and  the  excess  should  be  removed. 

59,  The  ditches  and  cid verts  should  be  kept  free  from  ob- 
structions at  all  times.  All  weeds  and  grass  on  the  shoulders 
and  ditches  should  be  cut  and  removed  from  the  road  in  the  fall. 
Snow  and  ice  should  be  removed  from  culverts  before  the  spring 
thaw  so  that  the  water  may  flow  away  from  the  road  quickly 
find  without  damage  to  it.  On  steep  grades,  during  the  spring 
thaw,  the  water  has  a  tendency  to  follow  down  the  wheel  tracks 
made  in  the  snow,  mid  ice  is  apt  to  wash  down  to  the  stone  and 
carry  away  the  binding  material.  This  water  can  easily  be 
diverted  to  the  side  ditches. 
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60.  A  supply  of  broken  stone  and  binding  material,  placed  in 
piles  about  oik  -third  of  a  mile  apart,  for  repairs,  should  be  kepi 
along  the  road  at  all  times*     It  is  well  to  replenish  tne-<-  ; 
in  the  fall  u^  it  is  often  impossible  to  obtain  the  necessary  mi- 
terial  in  the  early  spring  when  it  is  most  needed. 

SI.  The  eoet  ot  maintenance  of  these  roads  need  not  be  a 
hardship  upon  the  taxpayers  nor  become  burdensome,  except* 
itig  in  extreme  eases  of  extraordinary  damage  caused  by  the 
elements.  As  heretofore  stated,  all  slight  defects  should  be  dis- 
covered and  remedied  at  once.  A  lack  of  attention  on  the  part 
of  highway  coniuiissioiu'i*  or  proper  authorities  can  only  re* 
in  extra  expense  and  constantly  increasing  damage.  If  the 
directions  for  maintenance  are  carefully  read  and  followed, 
these  roads  will  be  kept  in  good  condition  at  a  normal  expt 


DOES   THE   MONEY   SYSTEM    APPLY  TO    HIGHWAYS    IMPROVED 
UNDER  CHAPTER  t\S  OF  THE  LAWS  OF  1898  ? 

62.  The  question  having  been  frequently  asked  as  to  whether 
or  not  the  money  system  of  taxation  applies  to  highways  whicli 
have  been  improved  under  the  Higbie- Armstrong  Act,  the  At- 
torney General  has  been  requested  to  renler  an  opinion  upon 
this  subject,  a  copy  of  which  is  here  inserted: 

To  the  Honorable  the  State  Engineer  and  Surveyor: 

Dear  Sir.— Replying  io  your  inquiry:  "Does  the  money  system  apply 
to  highways  improved  under  chapter  HBf  Laws  of  ISftS/*  I  have  the  lien- 
or to  advise  you  that  the  so-called  money  system  of  taxation,  as  dis- 
tinguished from  the  labor  system  of  taxation,  refers  only  to  the  aystem 
of  taxation  for  working  the  highways  In  general  in  towns. 

Section  12.  of  chapter  115,  Laws  of  1S9S,  commonly  known  as  the  Good 
Roads  Law,  as  amended  by  chapter  426,  of  the  Laws  of  1894,  provides 
that,  twenty  days  after  service  of  a  notice  by  the  State  Engineer  and 
Surveyor  upon  the  board  of  swj?er  visors  of  a  county  to  accept  a  highway 
which  has  been  constructed  under  the  provisions  of  such  act,  and  the 
f\}[ng  of  said  notice  in  the  office  of  the  clerk  of  said  county,  and  there- 
after they  shall  maintain  the  same  as  a  county  road,  and  may  appor- 
tion the  expense  thereof  upon  the  town  or  towns  which  said  board  deem* 
benefited  thereby:  and  the  commissioner  of  highways  of  the  t-> 
respectively  wherein  $uch  improved  highways  He  shall  care  for  and  keep 
the  same  In  repair,  under  the  direction  and  supervision  of  the  State 
Fugineer  and  Surveyor  and  such  rules  and  regulations  as  he  may  pre- 
scribe. 
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Section  13  of  taid  act  reads  as  follows: 

"All  person*  owning  property  abutting  on  such  road,  so  Improved,  or 
residing  thereon,  shall  thereafter  pay  all  highway  taxes  assessed  against 
tbem  in  money,  and  in  the  manner  now  provided  by  law.1* 

If  the  town  through  wMch  said  improved  highway  runs  haa  adopted 
the  money  system,  section  13  above  quoted  adds  nothing  to  the  obliga- 
tion resting  upon  owners  of  property  abutting  on  such  improved  road 
to  pay  all  highway  taxes  assessed  against  them  In  money,  for  the  rea- 
son that  in  common  with  other  property  owners  in  the  town,  they  be- 
came liable  to  the  payment  of  all  highway  taxes  in  money  upon  th^ 
adoption  by  the  town  of  the  money  system  of  taxation. 

If  the  town  in  which  said  improved  highways  lies  la  still  opera tmjt 
under  the  labor  system,  the  effect  of  section  13  of  the  Good  Roads  Law 
is  to  withdraw  from  the  owners  of  property  abutting  on  such  improved 
road  the  privilege  of  working  out  their  assessments  of  highway  tabor 
and  to  compel  them  Instead,  to  pay  the  highway  taxes  assessed  against 
th*m  In  money.  Your*  respectfully, 

(Signed)        JOHN  CUNNEEN, 
Attorney -General. 

EXAMINATION  OP  TOWN  BRIDGES  UNDER  SECTION  H5  OP  THE 
HIGHWAY   LAW. 

63.  Whenever  a  town  wishes  to  obtain  the  certification  of  the 
State  Engineer  to  the  proper  completion  of  a  bridge  under  sec* 
tion  145,  the  contract  and  specifications  should  be  submitted  for 
approval  before  the  contract  is  signed. 

64.  When  a  bridge  has  been  practically  completed  or  is  in 
course  of  construction  at  the  time  the  matter  is  referred  to  the 
State  Engineer;  it  is  impossible  to  modify  the  contract  and  im- 
practicable to  ascertain  the  quality  of  the  material  used,  or  to 
certify  that  the  quality  is  satisfactory.  The  State  Engineer  is 
therefore  often  unable  to  give  his  unqualified  approval  to  the 
completed  structure* 

65.  All  strain  sheets  and  shop  drawings  should  be  submitted 
for  approval  and  provision  should  also  be  made  for  the  inspec- 
tion of  materials,  shop  workmanship  and  erection  by  some  com- 
petent firm  of  inspecting  engineers  approved  by  the  State  En- 
gineer. 

66.  In  view  of  the  rapid  improvement  of  public  highways  re- 
quiring the  use  of  a  steam  roller,  it  is  further  advised  that  all 
bridges  should  be  designed  to  conform  closely  to  the  best 
modern  specifications  and  to  carry  in  safety  a  steam  road  roller 
rated  at  ten  tons,  but  actually  weighing  thirteen  tons. 
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67.  No  appropriation  has  been  made  by  the  State  Legislature 
for  the  payment  of  the  expenses  incident  to  the  inspection  of 
material,  workmanship  and  erection,  or  the  inspection  of  a  com- 
pleted bridge,  and  such  expenses  must  of  necessity  be  borne  by 
the  town  requesting  the  inspection.  The  State  Engineer  will, 
however,  carefully  examine  without  charge  therefor,  any  con- 
tracts, plans  or  specifications  that  may  be  submitted  for  his  ap- 
proval prior  to  the  award  of  contracts. 

68.  Although  bridges  with  a  total  length  of  200  feet  or  less, 
having  a  span  or  spans  of  100  feet  or  less,  are  not  included  in 
the  law,  nevertheless,  it  is  important  that  such  bridges  be  as 
carefully  constructed  as  those  which  the  law  includes.  The 
State  Engineer  will,  therefore,  when  requested,  examine  con- 
tracts, plans  and  specifications  without  limitation  as  to  length 
of  span. 

69.  A  copy  of  the  specifications  now  used  by  the  State  En- 
gineer's Department  and  recommended  for  the  use  of  all  towns 
in  the  state  of  New  York,  will  be  furnished  without  charge  to 
town  officers  upon  receipt  of  their  request. 

Note. — In  any  county  of  the  State  in  which  the  supervisors  have  ap- 
pointed a  county  engineer  or  a  superintendent  of  highways,  the  work 
of  repairing,  improving  or  erecting  bridges  in  any  town  in  such  county 
shall  be  done  under  the  general  supervision  of  the  County  Engineer  or 
Superintendent  of  Highways  pursuant  to  plans  prepared  or  approved  by 
him  in  accordance  with  section  55  of  the  Highway  Law. 

WIDE  TIRES. 

70.  As  to  the  desirability  of  the  use  of  the  wide  tires  then4 
can  be  no  question.  The  most  casual  observation  will  suffice 
to  convince  any  one  of  the  damage  which  a  heavily  laden  wagon 
equipped  with  the  ordinary  sharp,  rounded,  narrow  tires  will 
produce  on  any  road.  There  is  also  another  and  perhaps  even 
greater  advantage  to  be  gained  by  the  use  of  the  wide  tires, 
namely,  the  increased  hauling  capacity  attained. 

71.  A  very  interesting  bulletin  (Xo.  12)  has  been  issued  by 
the  Fuited  States  Department  of  Agriculture  giving  a  synopsis 
of  the  laws  of  various  States  in  the  Union  and  in  foreign  coun- 
tries in  relation  to  the  use  of  wide  tires,  together  with  detailed 
descriptions  of  thorough  tests  which  have  been  made  and  the 
results  thereof.     Those  tests  proved  conclusively  the  advantage 
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of  wide  tiros  to  the  general  public  as  a  road  Improver,  and  to 
the  individual  users  as  a  money  saver.  It  requires  no  compli- 
cated mathematics  to  figure  out  the  benefits  derived  from  the 
Hie  of  u  vehicle  capable  of  carrying  on  macadam  roads  2,500 
pounds  as  against  2,000  pound s,  on  gravel  roads,  2,482  pounds 
as  against  2,000  pounds,  and  on  dry  dirt  road*,  2,500  pounds  as 
against  2,000  pounds;  while  on  elay  roads  with  deep  mud 
slightly  dry  on  top  a  large  number  of  tests  showed  an  average 
of  3,200  pounds  for  the  wide-tired  vehicles  as  against  2,000 
pounds  for  the  narrow-tired. 

72.  An  instructive  paper  (Bulletin  No.  39)  issued  by  the 
Agricultural  Experiment  Station  of  the  University  of  the  State 
of  Missouri,  at  Columbia,  Mo,,  contains  a  very  exhaustive  dis- 
cussion of  the  influence  of  the  width  of  tires  on  draft  of  wagon, 
with  details  of  tests  in  ail  descriptions  of  roads,  on  meadows, 
pastures,  stubble  and  plowed  lands,  with  cuts  showing  the  roads 
as  they  appeared  after  the  tests  were  made,  and  giving  as  a  con- 
elusion  an  advantage  varying  with  different  conditions  of  from 
J  7  to  120  per  cent,  in  favor  of  wide  tires. 

73.  While  the  same  local  law  may  not  be  applicable  to  all 
parts  of  the  state,  the  act  which  allows  the  Supervisors  of  each 
county  to  make  their  own  law,  thus  enabling  the  varying  con- 
ditions to  be  carefully  studied  and  provided  for,  places  it  in  the 
power  of  each  county  to  take  such  action  as  may  be  deemed  wise 
toward  bringing  into  general  u&e  that  which  is  universally  con- 
ceded  to  be  one  of  the  most  effectual  aids  to  good  roads  and  n 
saving  of  labor  and  expense. 

74.  Many  tests  have  been  made  to  establish  the  claims  in 
favor  of  wide  tires  as  against  the  narrow  ones,  and  a  few  of  the 
results  are  given  as  stated  in  Bulletin  twelve  of  the  United 
States  Department  of  Agriculture,  by  General  Roy  Stone.  In 
Utah,  at  the  experiment  station,  it  was  shown  that  a  given  load 
on  l><-inch  tire  pulled  40  per  cent,  heavier  than  when  on  a 
3-inch  tire,  the  test  being  made  on  grass  sod.  On  a  moist,  but 
hard  road,  the  percentage  waB  12.7  in  favor  of  the  3-inch  tire. 
In  Ohio  a  wide-tire  test  was  made  in  the  State  University.  An 
ordinary  wagon  with  a  new  3-inch  tire  was  loaded  with  two  long 
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tons  of  4,480  pounds,  and  the  draft  measured  by  a  dynamo- 
meter. On  an  ordinary  earth  road,  in  good  condition  and  hard, 
the  draft  was  254  pounds.  On  a  grass  field  it  wag  408  pounik 
On  a  newly  plowed  field  k  was  771  pounds.  As  150  pounds  is 
the  draft  of  an  ordinary  horse  of  1,000  pounds,  two  horse* 
could  draw  this  load  with  ease  on  an  ordinary  road,  and  a  ton 
and  one-half  on  a  grass  sod;  while  with  a  narrow  tire  one-half  as 
much,  or  a  single  ton,  is  a  fiill  load  for  a  double  team.  Beside? 
this  the  broad  tiret  roll  and  level  the  road  so  that  the  more  the)' 
are  used  the  better  the  road  becomes,  while  narrow  tires  cut  it 
into  ruts. 

75.  Professor  Sanborn  of  the  Missouri  Agricultural  College 
tried  the  same  experiment  with  wagons  having  lires  of  different 
widths,  using  a  Baldwin  dynamometer.  The  weight  of  the  load 
drawn  was  3,665  pounds  each.  The  tires  were  1  j/£-inch  and 
inches  respectively.  The  tests  were  made  on  blue  grass 
partially  moist.  The  draft  of  the  wide  tire*  averaged  for  1< 
ground  310  pounds.  For  the  narrow  tires  the  draft  was  43*J 
pounds  or  41.06  per  cent,  more  than  the  wide  tire.  Assuming 
the  wagon  to  weigh  1,000  pounds,  then  on  the  broad  tire  3,24^ 
pounds  would  be  drawn  as  easily  as  2,000  pounds  on  the  narrow 
tires.  Again  the  broad  wheels  in  the  trial  did  not  injure  the 
turf,  while  the  narrow  wheels  cut  through  it. 

70,  It  will  he  seen,  therefore,  that  the  wide  tires  are  uot   ul 
lighter  in  their  draft  than  narrow  ones  under  nearly  all 
lions  and  that  they  cut  up  the  road  very  little-  in  fact,  when  4 
iuelu's  wide  they  tend  to  make  the  road  continually  bett 

>    That  this  subject  has  had  the  closest  attention  paid  toil 
in  Knropr,,  is  proven  by  the  regulations  adopted  in  the  various 
d tries  as  reported  by  the  United  States  consuls. 

f&,  In  Austria  all  wagons  built  for  a  load  of  more  thai 
toill  BnttSl  have  wheel  with  rims  at  lea>r  I  j  inches  wide  ( 
and  Oarinthia),  and  if  built  for  more  than  41  „  tons  tin  Stym) 
or  more  than  n  '  {  tons  (in  Carinthia)  the  rims  must  be  at  least 
iiefoa  bfotd.  In  lower  Austria  a  width  of  rim  of  41/* 
inches  is  required  for  loaded  wagons  drawn  by  two  or  three 
hordes.     In  tfohemia  the  *ame  regulation  applies. 
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80*  In  France  every  freight  and  market  wagon  is  a  road 
maker.  Tlic  tires  are  from  3  to  10  inches  in  width,  usually 
from  4  to  6.  With  a  few  four-wheeled  vehicles  used  the  tires 
are  rarely  less  than  6  inches  in  width,  and  the  rear  axle  is  about 
14  inches  longer  than  the  fore  axle,  so  that  the  rear  or  hind 
wheels  run  about  one  inch  outside  of  the  level  rolled  by  the 
front  wheels. 

81.  In  Germany  the  rule  prescribes  that  all  the  wagons  draw- 
ing heavy  loads  sneh  as  coal,  brick,  earth,  stone,  etc.,  must  have 
tires  at  least  four  inches  wide- 

82.  By  carefully  noting  these  regulations,  one  will  see  that 
in  the  European  countries  they  have  long  ago  discarded  the 
narrow  tires,  much  to  the  advantage  of  their  roads  and  the 
saving  of  their  horses  and  vehicles;  and  it  is  to  be  hoped  that 
tin*  American  farmer  after  digesting  these  statements,  will  see 
the  advantage  of  such  a  self-evident  proposition  and  follow  their 
example. 

83.  A  narrow-tire  wagon  is  a  road  destroyer;  a  wide-tire 
wagon  is  a  road  maker. 

84.  Several  counties  of  New  York  state  have  taken  advan- 
tage of  the  provisions  of  section  79  of  the  Highway  Law  con- 
ferring upon  the  Board  of  Supervisors  the  right  to  enact  local 
and  private  laws  regulating  the  width  of  tires  used  on  vehicles 
built  to  carry  a  weight  of  1,500  pounds  and  upwards.  Super- 
visors who  may  desire  copies  of  wide-tire  laws  adopted  by  vari- 
ous Boards  of  Supervisors  may  obtain  the  same  by  applying  to 
this  office. 

COUNTY  MB«rriN,G6. 

In  several  counties  of  the  state  either  at  a  regular  or  a  special 
meeting  of  the  Board  of  Supervisors,  a  day  has  been  set  aside 
for  the  discussion  of  the  questions  appertaining  to  road  law* 
and  road  improvements.  The  highway  commissioners  of  the 
towns  of  the  county  have  been  invited  to  attend,  and  also  the 
citizens  in  general  who  are  interested  in  this  question,  These 
meetings  have  been  productive  of  much  good,  and  it  is  sug- 
gested that  similar  action  be  taken  in  all  Counties  of  the  State. 
Should  meetings  of  this  kind  be  called,  it  is  the  desire  of  this 
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Department  to  be  of  as  much  assistance  as  possible,  and  a  rep- 

Iresentative  will  be  detailed  to  attend  such  meetings  if  timely 
notice  is  given, 
th 


JOINT  MEETING  OP  THE  TOWN  BOARD  AND  HIGHWAY  COM- 
MISSIONER. 


In  accordance  with  the  opinion  of  the  Attorney  General  of 
this  State*  a  meeting  of  the  Town  Board  and  Highway  Com- 
misaioner  should  be  held  for  the  pnrpose  of  determining  and  di- 
recting the  manner  of  repair  and  i:  iprovement  of  highways  un- 
der Section  53  of  the  Highway  Law,  at  which  time  proper  reso- 
lutions specifying  the  highway  or  highways,  or  particular  per- 
tions  thereof  to  be  repaired  or  improved,  the  amount  of  im- 
provements or  extent  of  repairs,  and  the  manner  of  causing  the 
work  to  be  done,  whether  by  contract  or  otherwise,  should  be 
adopted. 

The  members  of  the  Town  Board  should  carefully  read  the 
directions  contained  in  this  bulletin;  and  their  resolution* 
should  be  so  framed  as  to  carry  the  same  into  force  and  effect 

COUNTY  ENGINEERS   OR  SUPERINTENDENTS   OF  HIGHWAYS. 

The  attention  of  the  county  engineers  or  superintendents  of 
highways  is  called  to  Sections  55,  55-a,  55-b  and  55-c  of  the 
Highway  Law.  They  should  without  delay  assume  and  per 
form  the  duties  as  therein  prescribed  and  should  be  prepared 
to  furnish  this  Department  with  semi-annual  reports  on  the  first 
day  of  April  and  the  first  day  of  October  in  each  year.  They 
will  be  supplied  with  copies  of  this  Bulletin  which  contains  di- 
rections of  the  State  Engineer  and  Surveyor  and  such  other 
rules  and  regulations  or  suggestions  as  may  be  required  from 
time  to  time. 

All  correspondence  general  in  character,  and  all  rules  and 
regulations  which  may  be  prescribed  by  the  State  Engineer 
and  Surveyor  for  the  guidance  of  town  officials  in  the  improve- 
ment, repair  and  maintenance  of  public  highways,  will  be  fur- 
nished to  the  county  engineer  or  superintendent  of  highways  in 
counties  where  the  Board  of  Supervisors  have  made  such  ap- 
pointment. 
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It  is  desirable  that  the  closest  relationship  should  be  estab- 
lished between  this  Department  and  the  county  engineers  or  su- 
perintendents of  highways. 

POLL  TAXES  AND  HOW  COLLECTED, 

The  question  having  been  frequently  asked  by  various  town 
officials  as  to  bow  poll  taxes  are  assessed,  levied  and  collected, 
this  Department  has  asked  for  an  opinion  from  the  Attorney 
General  which  is  here  printed  in  full. 

Section  53  of  the  Highway  Law  provides  that  the  poll  taxes 
shall  be  assessed,  levied  and  collected  the  same  as  any  other 
town  taxes,  and  section  65  of  the  Highway  Law  provides  that 
in  those  towns  in  which  the  money  system  of  taxation  has  been 
adopted,  any  person  who  is  taxed  a  poll  tax  for  highway  pur- 
poses and  who  does  not  pay  such  tax  in  the  manner  and  at  the 
time  prescribed  by  law,  shall  be  liable  to  a  fine  of  five  dollars. 

The  opinion  of  the  Attorney  General  is  as  follows: 

To  the  Honorable  the  State  Engineer  and  Surveyor: 

Sir.— Replying  to  your  request  for  a  statement  as  to  the  manner  of 
enforcing  payment  of  poll  taxes  for  highway  purposes  in  towns,  I  have 
the  honor  to  advise  you  that  section  $5  of  the  Highway  Law  Imposes  a 
penalty  of  $5  upon  every  person  who,  in  a  town  In  which  the  motley  sys- 
tem of  taxation  has  been  adopted,  is  taxed  a  poll  tax  for  highway  pur- 
poses and  does  not  pay  auch  tax  in  the  manner  and  at  the  time  pre- 
scribed by  law, 

The  same  section  Imposes  penalties  in  varying  amounts  for  failure 
to  appear  and  work  when  duly  notified,  for  failure  to  comply  with  any 
tequlsitlon  to  furnish  a  team,  rurt,  wagont  Implements  and  man,  and 
for  remaining  Idle,  not  working  faithfully  or  hindering  others  from  work- 
ing, In  towns  under  the  labor  system. 

The  same  section  further  provides  that  the  said  penalties  may  be  re- 
covered by  action  by  Lhe  overseer  of  highways,  as  such,  or  by  the  high- 
way commissioner  in  those  towns  having  no  such  overseers-.  In  towns 
that  have  adopted  the  money  system  such  action  would  necessarily  be 
brought  by  ths»  highway  commissioner.  « 

Section  3026,  of  the  Code  of  Civil  Procedure,  provides  that  an  execu- 
tion issued  by  a  justice  of  the  peace  upon  a  Judgment  for  a  sum  of 
money  must  require  the  constable  to  satisfy  the  judgment,  together 
with  his  fees,  out  of  the  personal  property  of  the  judgment  debtor  within 
the  county  not  exempt  from  levy  and  sale  by  virtue  of  an  execution  and 
further  provides  that  if  the  judgment  was  recovered  against  a  male 
person,  in  an  action  to  recover  a  fine  or  penalty,   the  execution  must 
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r>  command  the  constable*  If  sufficient  pergonal  property  cannot  be 
id  to  satisfy  the  judgment,  to  arrest  the  Judgment  debtor  and  10 
rey  him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  iht 
ment  or  is  discharged  according  to  law. 

Toure  very  respectfully. 

(Signed)        JOHN  CUXNEEN, 
Attorney  -General. 
July  11,  mt 


Statement  as  to  Public  Highways  and  Amounts 
Expended  Thereon, 


There  are  74,097  miles  of  public  highways  in  the  state  of 
New  York. 

There  are  30,893  miles  of  highway  in  towns  which  have 
adopted  the  money  system* 

There  are  nearly  700  miles  of  roads  constructed  and  under 
contract  as  provided  for  by  section  115  of  the  Laws  of  1898, 
known  as  the  Higbie-Armstrong  Act, 

The  total  mileage  covered  by  first  petitions  under  the  Hibgie- 
Armstrong  Act  from  the  count iea  of  the  state  is  nearly  4,500 
miles. 

It  is  estimated  that  from  3,000  to  10,000  miles  of  public 
highways  will  ultimately  be  improved  by  state  aid  as  provided 
for  under  chapter  115  of  the  Laws  of  1898. 

The  money  appropriated  and  used  in  the  state  as  state  aid  is 
as  follows,  including  1899  to  1904: 

Fuller-  Higbie- 

Year.                       Plank  Act.  Armstrong  Act,  Total. 

1899 $34,517  73  $50,000  00  $84,517  73 

1900 54,057  55  150,000  00  204,057  55 

1901 67,655  84  420,000  00  487,655  84 

1902 102,509  85  795,000  00  897,509  85 

1903 276,249  04  600,000  00  876,249  04 

1904,    . 393,492  85  1,106,507  15  1,500,000  00 

$928,482  86    $3,121,507  15    $3,049,990  01 

The  total  cash  amount  of  money  expended  under  the  money 
system  in  the  improvement  and  repair  of  public  highways  for 
the  year  1904  is  $1,311,365.89. 

The  total  amount  of  money  expended  under  the  Higbie-Arm- 
strong Act  for  the  year  1904,  is  $2,213,014.30, 

The  total  amount  of  cash  expended  for  the  improvement,  re* 
pair  and  maintenance  of  public  highways  for  the  year  1904  h 
$3,524,380.19. 

The  total  amount  of  money  appropriated  by  the  state,  coun- 
ties and  towns  under  these  two  laws  for  the  years  1899  to  1904, 
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inclusive,  is  $11,70 7,667. 24  and  the  total  amount  of  money  be* 
ing  expended  for  the  improvement ,  repair  and  maintenance  oi 
roads  this  year  (1904)  is  $3,524,480.19. 

The  appropriation  of  the  State  of  Connecticut  for  the  year 
1904  is  $243,912,50;  of  Massachusetts  $450,000;  of  Kew  J* 
aey  $400,000.  The  total  appropriations  of  these  three  Stated 
amount  to  $1,093,912.50. 

The  appropriation  of  New  York  State  for  good  roads  thi* 
year  (1904)  is  $1,500,000;  or  $406,087.50  more  thi'ii  all  of 
these  good  roads  states.  This  certainly  is  encouraging  to  all 
citizens  of  the  State  who  are  interested  in  highway  im- 
provement. 

Table  Showing  Total  Miles  of  Highways  Under  Labor  System  and  Also 
Under  the  Money  System,  Outside  of  Corporate  Limits,  in  Each 
Town  of  Each  County  in  New  Yorr  State,  Exclusive  of  the  Cors^ 
ties  of  Kings,  Queens,  Richmond  and  New  York,  which  Comprise 
the  City  of  Greater  New  Yorr.  {Measured  on  tht  maps  #/  th*  /#pj 
edition  of  Bitn*s  Atlas  of  Ne*w  York  State,  icatt  i  inch  t*  3  is  milts . 
Fractional  parts  of  miles  not  included. 

Ubw 


County*  M!Lc. 

Albany   864 

Allegany   1,497 

Broome    217 

Cattaraugus    1,693 

Cayuga  906 

Chautauqua    389 

Chemung  * 652 

Chenango   468 

Clinton    1,144 

Columbia  488 

Cortland    416 

Delaware    2,091 

Dutchess   204 

Erie    1.648 

Essex  692 

Franklin    1.066 

Fulton    657 

Greene    154 

Genesee   839 

Hamilton  870 

Herkimer    661 

Jefferson    1,470 

Lewis    1,287 

Livingston    756 

Madison    252 

Monroe    754 

Montgomery   518 

Nassau    

Niagara   945 


System. 
No, 

M-i.-- 

713 
292 

1,120 
147 
530 

1,438 
88 

1,191 
157 
785 
578 


1.281 
243 
551 
146 

72 
873 

67 


719 
646 
67 
470 
1,156 
566 
269 
612 


Syilem. 
No, 

County.  Uikm. 

Oneida    1,376 

Onondaga  720 

Ontario    803 

Orange    862 

Orleans    416 

Oswego  1,624 

Otsego    717 

Putnam    242 

Rensselaer   470 

Rockland    

St.  Lawrence  1,211 

Saratoga   876 

Schenectady   390 

Schoharie    603 

Schuyler    503 

Seneca    675 

Steuben    2,093 

Suffolk   

Sullivan    1,192 

Tioga    188 

Tompkins   82 

Ulster  1,279 

Warren    774 

Washington   656 

Wayne    1,045 

Westchester    80 

Wyoming    1,016 

Yates  727 


ft* 

Mile*. 

987 
735 
453 

1.315 
281 
110 

1.342 
215 
786 
348 

1.66? 
599 


604 

223 


1.805 
399 
823 
983 
380 
119 
846 
219 
853 
87 


42.517 


30,883 


Attendix 
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Table  Showing  the  Total  Amount  of  Money  Raised  for  Highway 
Purposes  by  the  Towns  in  Each  County,  and  the  Total  Amount 
Paid  to  Each  County  Treasure*  »y  the  State,  Marino  a  Total 
Cash  Expenditure  in  1904  jn  the  Money  System  Towns  of  the 
State,  Under  the  Fuller-Plank  Law,  of  $1,311,365*89. 


Amount 

by  town*  paU 

Comity.  In  comity,  by  Sine. 

Aloany    116,804  25  *7,108  03 

Allegany    .....  5,672  18  2,34*56 

Broome   23t192  41  10,212  89 

Cattaraugus    .  3.9(10  00  1,645  37 

Cayuga    .  10,930  82  5.36a  05 

Chautauqua  ♦.  30,172  78  13,328  86 

Chemung    ..,.  2.350  00  1,167  39 

Chenango    ....  21,780  91  8, 757  12 

Clinton    ...*.,.  2,277  52  796  60 

Columbia   21,52100  8.897  86 

Cortland    8.709  72  3,795  53 

Dutchess    43,625  00  18,606  13 

Erie    ..........  18.982  28  6,895  OS 

Essex    16,249  66  4,858  91 

Franklin    8,634  60  1,638  OS 

Fulton     1,476  00  498  80 

Genesee    . .  2.000  00  1.000  00 

Greene 18*949  00  7,004  75 

Hamilton    ....  1,293  24  253  or, 

Herkimer    ....  18,295  96  6,690  28 

Jefferson   13.936  93  6,968  46 

Lewis 1.200  00  544  40 

Livingston    . . .  12.786  66  6.856  60 

Madison    20.58153  10,290  76 

Monroe    22,182  03  10,369  86 

Montgomery    .  5.614  00  2.625  23 

Nassau    33,500  00  16,750  00 

Oneida 20 ,704  99  10.287  82 

Onondaga    ,,„  27,569  08  13,28109 


Am 
nlied 
by  town! 

County.  in  county, 

Onondaga  ....  * 

Ontario   12.634  22 

Orange   46,558  76 

Orleans    ♦ 13,951  68 

Oswego   2,251  67 

Otsego    - 18,661  01 

Putnam    12,000  00 

Rensselaer  ...  22,710  61 

H  ock  1  a  n  d    .....  20, 680  00 

Saratoga    11,320  96 

Schoharie    ....  9,62S  95 

Schuyler    2.890  24 

St.  Lawrence.  42,369  62 

Suffolk    .. 106.168  00 

Sum  van    8,200  00 

Tioga 12,026  69 

Tompkins   ....  20.389  83 

Ulster   ..  12,300  00 

Warren    2T566  88 

Washington  ..  11730  06 

"Wayne 7,785  00 

Westchester    .  78.297  72 

Wyoming   ....  1,000  00 


As 

by  State, 

110.836  22 

6,013  45 

16,300  35 

4,699  42 

760  52 

8.829  30 

5,345  11 

10,668  62 

6,290  29 

5,626  91 

4,758  50 

1,432  41 

16.215  19 

40,961  87 

1,583  25 

8,012  79 

8,305  67 

3,832  43 

768  84 

7,996  01 

3,892  60 

33.744  75 

600  00 


1917,873  04    1393,492  85 


Tntal ....$1,311,365 


♦1903  State  aid, 


Extract  From  the  Address  Delivered  bv 

Assemblyman  Jean  L.  Bl  rnett, 

of  Ontario  County, 


A*  Permanent  Chairman  of  the  Fifth  Annual  Supervisor  Highway 
Convention  of  the  State  of  New  York,  Held  at  Albany,  New  York 
January.  26  and  17,  19<H. 

The  movement  for  the  practical  and  permanent  improve- 
ment of  the  public  highways  of  New  York  has  become  a  con* 
crete,  militant  factor  in  the  political  ami  civic  affairs  of  ou 
commonwealth.  The  necessity  for  the  physical  betterment  of 
the  road  system  of  the  state  and  the  commercial  advantages  tha 
will  undeniably  accrue  from  the  same,  are  recognised  to  a 
greater  or  less  degree  by  all  classes  of  our  citizens.  He  who  has 
accorded  the  subject  the  study  that  its  importance  justifies  real- 
izes that  this  necessity  and  these  advantages  can  scarcely  b^ 
overestimated,  while  even  the  casual  thinker  disputes  neither 
the  theory  nor  the  practicability  of  the  idea.  The  effort  foi 
good  roads,  then,  is  one  which,  in  the  abstract,  at  least,  happily 
elicite  the  approval  of  our  people  generally,  regardless  of  occu- 
pation, partisanship  or  residence,  and  the  approbation  of  all 
communities,  municipal  and  rural. 

The  cause  for  which  you  labor,  and  in  whose  interest  you 
have  assembled,  is  therefore  indeed  a  virtuous  one.  Its  popu- 
larity and  progress  have  been  definitely  apparent  as  the  agitation 
has  continued  with  so  much  zeal,  and,  I  may  say,  patience;  until 
to-day  you  may  well  felicitate  yourselves  upon  the  fact  r 
your  endeavors,  and  those  of  others  equally  interested  in  the 
work,  have  been  so  effective  that  at  this  time  you  gather  in  con- 
vention under  conditions  more  significant  and  auspicious  than 
you  have  heretofore  experienced. 

The  movement  for  highway  reformation  is  one  of  the  most 
interesting  chapters  in  the  annals  of  our  State-  That  it  is  com- 
paratively a  recent  development  of  our  economic  life  is  remark- 
able, for  in  all  stages  of  the  world's  history  the  consequence  of 
rapidity  and  safety  of  transit  has  been  appreciated  by  enlight- 
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ened  peoples  to  the  extent  that  the  saying  "The  character  of  a 
nation"?  roads  is  a  test  of  its  civilization,"  has  become  trite.  It 
is  nevertheless  true  that  in  many  of  the  most  cultured  conntriri: 
the  rural  thoroughfares  are  primitive  and  grossly  neglected. 
America  is  no  exception.  But  the  magnificent  roadways  of 
England,  Germany  and  France,  which  are  the  admiration  of  the 
American  traveler,  have  proved  an  inspiration  and  a  bseon 
which  stimulate  interest  in  such  enterprises  in  our  own  country. 
The  erection  of  railroads  in  the  United  States  was  practically 
contemporaneous  with  the  birth  of  the  government.  And  is 
was  natural  that  the  extension  and  promotion  of  the  railroad 
system  should  have  occupied  the  attention  of  our  people  to  the 
exclusion  of  that  no  less  vital  element  of  our  national  develop- 
ment, the  country  highways.  The  astonishing  growth  of  trana* 
port  at  ion  facilities  both  by  rail  and  water  presents  the  principal 
reason  for  the  comparative  neglect  of  the  common  road. 
Lengthy  highways  such  as  the  Romans  and  the  ancient  Aztrcs 
required  for  military  and  commercial  purposes  are  now  neither 
desirable  nor  useful.  But  the  economist,  while  he  welcomes 
with  enthusiasm  the  expansion  of  our  modern  instrumentalities 
of  commerce,  deprecates  no  less  earnestly  the  abandonment  or 
retrogression  of  the  original,  and  what  may  be  termed  the  nat- 
ural agencies  of  transportation.  Realizing  this  Governor  Ames 
of  Massachusetts,  in  188$,  addressing  the  Legislature,  remarked 
that  while  we  are  "dependent  upon  steam  railroads  for  the  car- 
rying of  passengers  and  freight .,  yet  all  such  passengers  and 
freight  have  to  pass  over  the  roads  leading  to  and  from  the 
steani  roads."  In  this  truth  rests  the  very  genius  of  the  move- 
ment for  highway  adequacy  and  proficiency.  The  expense  of 
the  transportation  of  products  and  commodities  by  horses  and 
wagons  is  a  matter  of  great  importance  of  which  few  people 
have  a  clear'knowledge.  The  Bureau  of  Statistics  at  Washing- 
ton is  responsible  for  the  information  that  the  average  cost  per 
ton  mile  of  "haul"  in  this  State  is  approximately  twenty-six 
cents;  that  the  average  "haul"  is  six  miles,  and  the  average  cost 
per  ton  of  the  average  "haul"  is  one  dollar  and  fifty-six  cents. 
The  value  of  farm  products  of  New  York  for  the  latest  year 
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for  which  statistics  are  available  was  $245,ii7Q*tfO0.  These 
products  of  our  State  are  considerably  in  excess  of  12,000,000 
tons  annually,  which  for  the  most  part  pass  over  the  country 
roads  to  the  markets  or  railroad  stations.  The  total  co&t  of 
hauling  them  is  only  a  matter  of  mathematical  calculation  and 
it  is  no  inconsequential  item.  It  is  stated  by  competent  author- 
ities that  in  most  of  the  western  wheat  regions,  if  wheat  ba- 
be transported  more  than  eighteen  or  twenty  miles  to  Id 
water  or  railroad,  this  land-carriage  in  ordinary  years  annihi- 
lates the  profits  of  culture.  It  costs  most  farmers  more  to 
carry  a  bushel  of  grain  one  mile  than  it  docs  the  ordinary  rail- 
road to  carry  a  ton  an  equal  distance.  There  arc  over  650,- 
000,000  bushels  of  wheat  raised  yearly  in  this  country,  practi- 
cally all  of  which,  except  that  reserved  for  seed,  are  carried  over 
our  roadways  a  distance  of  several  miles  on  the  average.  The 
per  annum  production  of  other  grains  is  more  than  3,760,000.- 
000  bushels,  a  large  proportion  of  which  is  also  so  carried.  One 
cannot  escape  the  conclusion  that  the  importance  of  good  road^ 
from  a  standpoint  of  saving  and  profit  to  the  producer  alone  i; 
tremendous.  A  well-known  expert,  the  author  of  a  *cPractical 
Treatise  on  Roads,  Streets  and  Pavements,"  presents  a  table 
compiled  after  careful  trial  with  a  dynamometer  atached  to  a 
wagon  moving  at  a  slow  pace,  which  gives  the  force  of  tractioo 
in  pounds  upon  several  different  kinds  of  road  surface  in  fair 
condition,  the  weight  of  wagon  and  load  being  one  ton  of  2,5 
pounds: 

Pounds 

1*  On  best  stone  trackways 1  J 

2.  On  a  good  plank  road . o  50 

3.  On  a  cubical  block  pavement. . .        32  t 

4.  On  macadamized  road  of  hroken  stone....  G5 
5*  On  a  Telford  road,  made  with  six  inches  of 

broken  stone  of  great  hardness,  laid  on  a 
foundation  of  large  stones  set  as  a  pave- 
ment  

G.  On  a  road  covered  with  6  inches  of  broken 
stone  laid  on  concrete  foundation 

7.  On  a  mad  made  with  a  thick  coating  of  gravel 

laid  on  earth .......*...... 140  t->  141 

8<  On  a  common  earth  road -  200 
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1  h&se  figures  demonstrate  that  any  one  of  the  better  class  of 
permanent  roadbeds  would  enable  a  team  to  draw  on  a  level, 
nearly  four  times  the  amount  drawn  on  a  common  dirt  road  in 
good  condition.  The  author  of  the  work  to  which  I  have  re- 
ferred, however,  adds  that  we  should  consider  that  undoubtedly 
for  more  than  half  the  year  our  roads  are  not  "in  good  con- 
dition." 

It  costs,  a?  has  been  said,  $1,56  to  carry  a  ten  of  produce  six 
miles,  the  average  "haul/1  on  a  farm  wagon  in  the  ordinary  con- 
dition of  the  highway.  The  same  ton  can  be  taken  thirty  miles 
for  $1*56  upon  a  trolley  car.  It  can  be  carried  three  hundred 
miles  for  $1.5fi  upon  a  ?team  roadf  audit  can  be  transported  one 
thousand  miles  for  $1,56  upon  a  lake  vessel.  In  this  con  nee* 
tion  it  w  interesting  to  know  that  the  average  cost  of  drawing 
farm  products  in  England  and  France  is  about  ten  cents  per 
ton  per  mile;  in  Germany,  six  and  one-half  ccntsj  in  Belgium, 
nine  and  one-half  cents ;  in  Italy,  seven  and  one-half  cents,  and 
in  Switzerland,  with  her  mountains*  eight  cents.  A  conservative 
estimate  of  cost  per  ton  mile  upon  a  good  macadam  surface 
seven  to  nine  cent?.  With  uniformly  good  roads  the  cost  of 
"haul"  in  this  State  could  be  reduced  very  nearly  to  one-quar- 
ter and  represent  therefore  a  saving  in  preliminary  transporta^ 
tion  alone,  without  other  conditions  of  wear  and  tear,  of  practi- 
cally $16,000,000  a  year. 


Aside  from  the  elements  of  convenience,  sanitation,  comfort, 
pictureequeness  and  durability  which  are  patent  attributes  of 
proper  road  construction,  the  practical  factor  is  the  economic 
one — the  one  which  appreciates  land  values  and  property,  A 
well-known  civil  engineer,  Professor  Thomas  McClanahan,  of 
Illinois,  an  expert  road  maker  and  economist,  estimates  that 
thorough  drainage  alone  of  the  prairie  roads  would  make 
enough  difference  in  them  to  add  $15  per  acre  to  the  value  of 
the  best  farm  in  central  Illinois.  And  Professor  Jeremiah  W. 
Jenks,  Ph.  IX,  in  "Road  Legislation  for  the  American  State/' 
observes: 
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14  Judging  from  the  increased  value  of  all  farming  lands  sit- 
uated near  cities  or  large  towns,  if  the  road  to  the  town  is  a 
good  one,  it  is  hardly  extravagant  to  say  that  two-thirds  of  the 
farms  in  the  Mississippi  valley,  of  which  the  present  value  it 
from  $40  to  $50  an  acre,  would  be  increased  in  value  to  the 
extent  of  $10  an  acre  if  good  road*  were  made  by  them,  *  *  * 
Similar  figures  could,  of  course,  be  applied  to  all  grain-produc- 
ing states  with  a  similar  showing." 

The  same  author,  dwelling  upon  the  economic  extravagance 
that  accompanies  negligence  and  neglect  in  road  making,  re- 
marks: 

**  Even  at  the  risk  of  what  may  seem  tiresome  iteration,,  it 
seems  best  to  attempt  fully  to  realize  for  ourselves  what  our 
poor  roads  are  costing  us  yearly.     To  approach  the  subject  from 
another  direction;  If  the  estimate  a*  to  the  amount  that  can  lie 
hauled  at  various  seasons  of  the  year  in  Illinois  be  correct,  we 
find  that  an  ordinary  draft  horse  whose  earnings  may  safely  be 
estimated  at  fifty  cents  per  day,  or  for  three  hundred  days 
hundred  and  fifty  dollars  per  year  on  good  roads,  would  on  those 
poor  roads  earn  but  two-thirds  as  much,    amy    $100.     If 
roads  now  were  to  be  improved  so  that  for  one-half  the  j 
good  loads  could  be  hauled,  and  for  the  other  half  two-tin 
as  much  on  the  average,  no  unreasonable  supposition,  instead  trf 
$100  in  300  days  the  horse  would  be  able  to  earn  at  the  sami- 
rates  $125,     Though  under  such  circumstances  the    rate- 
hauling  would,  of  course,  vary,  so  that  the  horse  might  not  earn 
so  much  more  money,  nevertheless  the  ratio  of  $100  to  $1-' 
fairly    represents  the   increase   in   productive  capacity.     The 
<->tituate  made  by  Professor  Ely,  that  our  poor  roads  cost  the 
fanner  on  tht*  average  at  least  $15  per  horse,  seems  from  the 
above  consideration  a  low  estimate.     At  that  rate  the  cost  to 
such  a  state  as  Illinois  is   more   than  $15,000,000    per   J 
(91ft,34ti*£ft0)t  if  we  were  to  consider  the  horses  enumerated  as 
n  farms  as  representative   of  those  used  in  the   state.     Of 
course,  the  number  is  more  than  thai.     In    the    Engineering 
mens  Herschel,  a  civil  engineer  of  Boston,  in  cohj* 
paring  our  roads  with  those  of  England,  after  a  careful  static 
si  study  of  the  different  kinds  of  roads  and  pavements,  say;: 
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'The  English  horse  employed  in  the  streets  of  a  city  or  on  the 
roads  of  the  country  does  twice  as  much  work  as  the  American 
horse  similarly  employed  in  America.  This  is  the  patent  un- 
deniable fact.  The  simple  explanation  is  that  the  Englishman 
has  invested  in  perfect  and  permanent  roads  what  the  American 
expends  in  perishable  horses  that  require  to  be  fed/  He  ex* 
pressly  denies  that  the  explanation  can  be  found  in  battel 
horses,  or  in  better  treatment  of  them,  or  in  harder  work  for 
them.  The  only  explanation  is  found  in  the  better  roads  of 
England" 

But  we  need  not  go  far  from  home  for  figures  and  facta  that 
afford  sufficient  food  for  serious  reflection.  In  1900  the  total 
number  of  farms  in  New  York  was  226,720.  Their  acreage 
was  22,648,1 09,  which  is  74,3  per  cent,  of  the  entire  land  area 
of  the  state,  9,351,891  acres  being  forestry.  The  valuation  of 
these  farms  was  placed  at  $888,134,190,  of  which  amount 
$336,959,960,  or  37.9  per  cent.,  represents  the  value  of  build- 
ings and  $551,174,220,  or  62*1  per  cent.,  the  value  of  land  and 
improvements  other  than  buildings.  The  value  of  farm  ma- 
chinery and  implements  on  the  same  statistical  date  was 
$56,006,000  and  that  of  live  stock  $125,583,715.  These  value* 
added  to  that  of  the  farms  themselves  give  the  total  valuation 
of  farm  property  in  this  state  at  no  less  than  $1,069,723,895, 
However,  in  1890  the  number  of  farms  was  226,223,  so  that 
the  increase  in  a  decade  was  only  497.  In  1890  the  acres  of  im- 
proved farm  land  were  16,389,380,  and  ten  years  afterwards 
there  were  only  15,599,986,  a  decrease  of  789,894.  The  unim- 
proved land  in  1890  was  5,571,182,  and  in  1900  7,048,123,  an 
increase  in  unimproved  acreage  of  1,475,941,  During  ten  years 
tin-  farm  lands,  both  improved  and  unimproved,  increased  686,- 
547  acres.  But  in  1 900  the  value  of  land,  buildings  and  improve 
ments  amounted  to  $888,134,190  as  against  $968,127,286  in 
1*90,  a  decline  of  no  less  than  $79,993,096.  The  same  period 
witnessed  an  increase  of  $9,346,535  in  implements  and  ma- 
chinery, and  of  $1,059,850  in  the  value  of  cattle  and  live  stock, 
ft  total  gain  of  $10,406,385*  So  that  the  statistician  points  out 
that  the  net  depreciation  in  farm  values  in  New  York  during 
the  census  period  of  ten  years  amounts  to  $69,586,385,     To 
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this  may  be  added  the  statement  that  New  York  has  fallen  from 
her  position  as  the  third  slate  in  the  Union  in  farming  in  1890* 
to  the  fourth  place  which  she  now  occupied  in  the  ranks  of  tin* 
agricultural  states. 


Whatever  may  be  our  individual  opinions  as  to  the  immediate 
or  remote  economic  and  financial  effects  to  be  derived  from  tie 
process  of  intelligent  highway  construction  and  advanced  meth- 
ods of  maintenance,  and  whatever  views  we  may  entertain  re- 
specting the  most  approved  mode  for  the  accomplishment  «f 
these  objects  by  local  authorities  and  through  legislative  action 
we  will  not  differ  upon  the  general  proposition  that  "'There  if 
no  more  common  interest  than  the  common  roa<L??  That  thi* 
conviction  is  becoming  widespread  u  evidenced  by  the  fact  thai 
there  were  introduced  in  the  Legislatures  of  thirty  States  dur- 
ing 1903  no  less  than  seventy  bills,  general  in  character 
viding  for  better  rural  thoroughfares,  besides  a  considerable 
number  of  measures  enabling  individual  counties  to  undenakt 
road  work  by  issuing  bonds  or  levying  special  taxes.  Since  the 
establishment  of  the  Federal  Office  of  Road  Inquiries  in  1893 
remarkable  advancement  has  been  made  in  this  direction.  Pre- 
vious to  that  time  only  one  State,  New  Jersey,  was  aiding  the 
counties  in  the  care  of  public  highways,  but  since  then  Maine, 
New  Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Penn- 
sylvania, Delaware,  California  and  our  own  commonwealth 
have  established  precedents  and  are  assisting  the  communities 
by  money  donations  from  their  treasuries.  In  New  Jersey  the 
State  contributes  one-third  of  the  cost,  in  Connecticut  two- 
thirds  and  in  some  instances  three-quarters  of  the  expense, 
while  the  counties,  towns,  townships  and  property  owners  sub- 
scribe the  balance.  Maryland,  North  Carolina,  Michigan  and 
Illinois  have  highway  commissions  for  the  purpose  of  collecting 
and  disseminating  information,  but  as  yet  they  make  no  appro- 
priations for  actual  construction." 


Roads  in  Europe  and  America  Compared. 


'he  Subject  of  Good  Roads  Discussed  From  an  Econ- 
omic Standpoint.     The  State  Aid  Law  Ex- 
plained and  Its  Benefits  Pointed  Out. 


|By  Senator  William  W, 
State  Aid  Law.) 


Armstrong,  of  Rochester,  Author  of  the 


^Of  all  the  civilized  countries  of  the  earth,  ours  is  the  young- 
st.  We  are  proud  to  believe  it  one  of  the  greatest,  but  we 
ave  only  recently  celebrated  the  400th  anniversary  of  the  dis- 
covery of  this  continent  and  only  just  completed  the  127th  year 
of  our  existence  as  a  republic.  Now,  there  are  some  disadvan- 
tages in  growing  too  fast  for  countries  as  well  as  individuals, 
and  one  of  the  disadvantages  of  our  rapid  growth  has  been  that 
we  have  not  had  time  in  a  regular  and  orderly  way  to  provide 
highways  for  the  transportation  of  our  products, 

To  the  older  nations  of  the  earth  the  development  of  the 
highways  of  transportation  came  uaturally  and  gradual^-. 
First,  the  common  roads,  then  the  canals,  and  lastly  the  rail* 
roads.  For  us,  however,  the  development  of  our  country  pro- 
ceeded so  rapidly  that  it  disturbed  this  natural  and  orderly 
course,  the  skillful  building  of  common  roads  was  not  attempted 
at  all,  but  canals  came  first,  closely  followed  by  railroads,  and 
only  recently  has  the  proper  development  of  our  common  roads 
claimed  our  attention. 

We  would  have  builded  surer  and  better  had  we  pursued  the 
natural  course  of  things,  and  now  that  we  have  discovered  our 
mistake  we  should  address  ourselves  to  correcting  it  with  cus- 
tomary American  promptness  and  energy. 

It  requires  no  argument  to  convince  most  men  that  good 
roads  are  necessary  and  that  our  local  roads  ought  to  be  mvA 
better  than  they  are,  but  comparatively  few  comprehend  the 
real  economic  value  of  improved  highways. 

There  are  but  two  primary  sources  of  wealth  from  which 
come  all  the  other  values  and  they  are  what  is  grown  upon  land 
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and  what  is  taken  out  of  it.  The  wealth  of  our  cities,  the  value 
of  the  stocks  and  bonds  of  our  railroads,  the  output  of  our  fac- 
tories and  the  possessions  of  every  individual  and  corporation, 
depend  alike  upon  these  two  sources;  but  before  a  pound  of 
what  is  grown  upon  the  land  or  gotten  out  of  it  may  be  mar- 
keted or  mingled  with  the  assets  of  the  world,  it  must  be  irsl 
transported  for  a  longer  or  shorter  distance  over  some  kind  nf 
a  highway  and  usually  over  the  better  or  worse  unimproved 
roads  with  which  we  have  so  long  been  familiar.  Have  yw 
ever  considered  the  enormous  waste  of  energy  on  a  poor  roadi 

The  last  available  figures  were  published  recently  by  G« 
Stone,  chairman  of  the  office  of  road  inquiry,  of  the  Dejari- 
ment  of  Agriculture  of  the  United  States.  TTjg  department 
issued  10,000  inquiries  to  all  parts  of  the  United  States  asking 
for  information  regarding  the  average  length  of  haul  and  Mil 
of  hauling  loads  to  market  and  received  replies  from  over  1200 
counties.  From  a  compilation  of  these  he  arrived  at  th 
elusion  that  the  average  length  of  haul  in  the  United  State 
was  12,1  miles  and  the  average  cost  of  hauling  a  ton  per  mil* 
in  the  United  States  was  about  25c*  From  the  latest  available 
census  reports  he  estimated  that  the  total  weight  of  farm  pro- 
duce in  this  country  exclusive  of  building,  fencing  and  road 
materials,  fertilisers,  coal*  ore,  metals,  meats,  eggs,  poultry, 
straw,  fodder,  garden  produce  and  manufactured  merchandise* 
and  exclusive  of  the  hay  and  grain  consumed  on  the  farms 
where  raised,  was  210,824,247  tons,  and  that  the  annual  OTi- 
put  of  lumber  and  lumber  mill  products  was  93,625,OOC 
making  an  aggregate  tonnage  of  farm  produce  and  lumber  of 
313,347,227  tons.  The  annual  cost  of  marketing  this  enorm- 
ous tonnage  at  an  average  haul  of  12*1  miles  and  an  average  cost 
per  mile  per  ton  of  25c  was  $940,414,665.  If  to  this  be  added 
the  tonnage  of  the  excluded  articles  just  enumerated  it  would 
undoubtedly  bring  the  gross  figure  up  to  a  round  $1,500,- 
000,000. 

But  he  did  not  stop  there.  He  ascertained  by  similar  in- 
quiries that  the  average  coat  of  hauling  farm  products  in  Eng- 
land and  France  was  about  10c  per  ton  per  mile.  In  Germany 
6><c;  in  Belgium  9£4c;  in  Italy  7>£c;  and  in    mountainous 
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Switzerland  8c.  From  this  information  bis  conclusion  was  that 
nearly  two- thirds  of  the  vast  expenditure  of  $94*5,414,665  for 
hauling  farm  product*  and  lumber  to    market  in  the  United 

ites  wmfi  direct ly  chargeable  to  the  uniformly  bad  condition 
of  our  roads  aa  compared  with  the  uniformly  good  condition  of 
the  roads  in  European  countries.  This  makes  the  economic 
value  of  the  problem  in  this  country  annually  amount  in  round 
figures  to  $630,000,000  and  the  subject  is  one,  therefore,  well 
worth  the  consideration  of  any  man  and  the  saving  of  such  an 
enormous  sum  of  annually  wasted  energy,  a  subject  econom- 
ically of  the  highest  importance* 

His  inquiries  in  detail  as  applied  to  our  own  state  showed 
that  the  average  length  of  haul  in  the  eastern  states  was  5*9 
miles  and  the  average  cost  of  marketing  a  ton  was  $1*87*  Now 
if  the  annual  tonnage  of  farm  products  in  this  state  be  esti- 
mated a#  near  as  may  be  from  the  census  reports  at  12,000,000 
tons,  the  annual  expense  of  marketing  the  farm  products  of  tlii* 
state  reaches  the  large  figure  of  $22,440,000  annually  and  if 
only  one-half  instead  of  two-third*  of  that  be  charged  to  wasted 
energy  upon  unimproved  roads  the  economical  question  in  this 
state  amounts  to  over  $11,000,000  annually* 

For  many  years  in  this  state,  prior  to  March  24,  1898,  the 
topic  of  good  roads  had  attracted  the  attention  of  a  large  num- 
ber of  earnest  people,  and  in  the  adjoining  states  of  New  Jer- 
sey, Connecticut  and  Massachusetts  the  legislatures  had  already 
undertaken  by  one  plan  or  another  the  solution  of  the  question* 

Early  in  the  movement  which  preceded  the  enactment  of  this 
law  there  were  many  plans  put  forward,  and  there  was  much 
lack  of  harmony  among  good  roads  advocates  themselves 
amounting  at  times  to  positive  disagreement;  but  as  the  agita- 
tion and  the  argument  proceeded,  opinion  began  in  a  general 
way  to  coincide  along  certain  lines,  and  these  finally  came  to 
be  so  well  regarded  that  they  were  deemed  controlling,  and  in 
constructing  the  New  York  law  they  were  carefully  observed. 
Briefly  stated,  they  were  these: 

First*  The  law  should  not  be  compulsory,  and  no  locality 
should  be  compelled  to  build  good  roads  until  the  sentiment  of 
the  locality  itself  inaugurated  the  movement. 
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Second*  The  law  should  provide  for  the  improvement  of 
rural  highways  as  distinguished  from  the  highways  in  cities  and 
villages,  because  it  was  assumed  that  cities  and  villages  wen* 
capable  of  solving  their  own  highway  problems^  without  aid 
from  the  state.  Nor  was  this  thought  to  be  any  injustice,  for 
no  one  who  comprehends  the  extent  to  which  the  prosp- 
and  progress  of  the  state  depends  upon  the  condition  of  its  farms 
and  its  farmers  will  criticise  the  excluding  of  cities  and  village? 
from  the  benefits  of  the  law.  Cities  and  villages  exist  by  virtus 
of  the  sustaining  power  of  the  country  about  them,  and  the 
products  of  the  farm  either  find  a  market  in  these  cities  and 
villages  or  pass  through  them  to  the  markets  of  the  world,  and 
I  his  largely  contributes  to  the  prosperity  of  such  cities  and 
villages.  Indeed,  as  we  have  already  suggested,  since  the  pri- 
mary sources  of  value  are  what  is  grown  upon  the  land  and 
gotten  out  of  it,  it  is  axiomatic  that  cities  and  villages  exist  by 
and  are  supported  from  the  country  contiguous  to  them* 

Third.  The  law  should  provide  substantial  assistance  to  those 
iwalitiea  which  might  be  willing  to  take  the  steps  to  construct 
good  roads,  because  good  roads  cost  good  money,  and  farmer- 
could  not  afford  them  unless  they  received  substantial  assist* 
ance.  The  poorest  roads  are  generally  found  in  the  local 
where  the  farms  are  poorest  and  the  need  of  good  roads  is  the 
greatest,  and  farmers  in  such  localities  have  hard  work  to  get 
crops  out  of  their  farms  and  little  time  left  for  the  improve- 
ment of  their  roads.  At  the  same  time  and  for  the  same  rea- 
sons the  cost  of  good  roads  must  not  be  burdensome  upon  the 
localities  which  construct  them, 

yourth.  The  law  should  provide  the  state  aid  in.  such  a  way 
that  those  localities  desiring  good  roads  most,  can  get  them  r3 
N  that  their  zeal  for  local  improvement  may  be  promptly  re- 
warded and  other  localities  encouraged;  and  yet  this  state  aid 
must  l>e  so  provided  that  the  assistance  should  be  impartially 
distributed  without  being  influenced  by  political  pulls  or  other 
rimilnr  influences,  and  this  distribution  must  be  made  not  only 
impartially  btit  in  such  a  way  that  the  money  of  the  state  ex- 
jvndod  for  good  roads  should  awaken  interest  in  them  and 
BSMi  tlio  growth  of  a  desire  for  improved  highways  in  lo- 
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calities  where  the  sentiment  might  be  sluggish  and  in  need  of 

stimulation. 

Fifth,  Last  and  by  no  means  least,  the  law  must  so  provide 
for  state  aid  that  the  state  can  itself  each  year  adjust  its  con- 
tribution to  good  roads  as  well  to  the  condition  of  its  own 
pocket  book  as  the  needs  of  its  people,  and  must  hold  in  check 
the  amount  of  annual  road  building  so  that  it  may  proceed 
steadily  and  economically  and  not  by  "fits  and  starts." 

By  this  means  the  state  has  provided  the  legal  machinery  for 
the  building  of  good  roads  but  has  not  made  it  compulsory  to 
bxiild  them  and  has  left  it  entirely  to  the  localities  as  to  where 
and  when  they  will  cause  the  improvement  thereof.  It  has 
divided  the  burden  of  cost  so  equitably  that  it  does  not  rest 
heavily  upon  any  of  the  parties  interested,  the  state,  the  county 
or  the  town.  It  has  limited  the  application  of  the  law  exclus- 
ively to  highways  outside  of  cities  and  villages  and  it  has  pro- 
vided substantial  assistance  to  those  localities  which  are  willing 
to  take  the  steps  to  cause  the  improvement  of  their  highways, 
while  minimizing  the  contribution  of  other  localities  for  the 
necessary  assistance. 

It  has  provided  a  plan  whereby  those  desiring  good  roads? 
most  can  get  them  first,  and  it  has  provided  for  the  impartial 
distribution  of  the  moneys  provided  by  the  state  without  in- 
fluence by  political  pulls  or  otherwise  and  yet  for  its  distribu- 
tion in  such  a  way  as  to  stimulate  the  desire  for  improved  high- 
ways in  the  localities  where  the  sentiment  is  sluggish;  and, 
lastly,  kept  to  itself  the  power  of  its  annual  appropriation  to 
limit  the  amount  of  road  improvement  and  adjust  its  contribu- 
tion of  good  roads  as  well  to  the  condition  of  its  own  pocket- 
book  as  to  the  needs  of  its  people,  while  at  the  same  time  pro- 
viding a  plan  which  will  cause  a  sufficient  number  of  counties 
to  ask  for  appropriations  to  insure  economic  progress  in  road 
building,  whatever  party  is  in  power. 

We  have  now  in  this  state  practically  adopted  a  policy  where 
by  no  direct  state  tax  is  levied  for  general  purposes,  including 
of  course  the  building  of  good  roads,  so  that  we  may  elirninaf 
any  etate  tax  from  consideration. 
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Let  us  see  whether  or  not  this  plan  is  of  interest  to  the 
county  of  Wayne,  The  assessed  value  of  the  real  and  personal 
property  in  your  county  is  $24,411,044, 

To  make  the  matter  entirely  plain,  I  have  prepared  a  table 
which  shows  the  cost  per  $1,000  of  assessed  valuation  of  a  mile 
of  road  costing  $S,000  per  mile  in  each  town  of  your  county. 

Cost  per  $1,000  of  assessed  valuation  of  a  mile  of  road  cost- 
ing $8,000  in  each  town  of  Wayne  county: 


Towns, 


Count  v 
Tax,' 


Arcadia  ,  . . . , , , ,   $ .  11 J4 

Butler  liyi 

Gakn    liy2 

Huron lll/2 

Lyons  . . , 11 J^ 

Macedon   . , 11 J4 

Marion . liy* 

Ontario , , lV/2 

Palmyra    11J4 

Rose .      .11J4 

Savannah   ,-.,,.  llj^ 

Sodus lV/z 

Walworth 11J4 

Williamson ......      ,  11)4 

Wolcott 11J4 


Town 
Tax. 

1.64 

1,74 

.40H 

1,03 
1.50 

ava 

1.27# 
1.14# 

.50 
1.26J4 
1,09# 
1.19 


Total. 

1.75J4 

-51H 

l.U# 

.81 

Mi1: 

1,6134 

1,39/3 
1.1 

1.38 
L.SOj 
l.SO'i 


The  entire  average  cost  of  building  good    roads   in  Wayne 
county  would,  therefore,  be  $1.09  x/2  per  mile  and  the  taxpayer- 
of  your  county  would  be  obliged  to  contribute  only  11 
per  mile  to  assist  the  building  of  a  mile  of  improved  road  ia 
each  town  where  it  was  undertaken. 

But  you  are  not  obliged  to  have  an  $8,000  a  mile  road,  for 
the  law  provides  you  may  have  gravel,  macadam,  or  whan 
kind  of  a  road  yon  choose  to  specify,  and  if  you  choose  to  build 
gravel  roads  at  $1,000  a  mile  yon  can  obtain  them  with  propor- 
tionately cheaper  results. 

The  railroads  are  laying  heavier  rails  and  building  sto 
bridges  and  ordering  bigger  engines,  some  of  the  canal  people 
are  for  a  ship  canal  and  some  for  a  barge  canal,  but  all  of  them 
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for  a  bigger  canal,  and  you  are  buying  more  land  and  better 
machinery,  and  John  is  going  to  college  and  Mary  is  taking 
music  and  painting  lessons,  but  the  poor  old  dirt  road  with  its 
ruts  and  its  mud,  the  common  reliance  of  you  all  and  us  all, 
over  which  every  pound  you  raise  to  sell  must  go  to  market, 
cries  out  year  after  year  for  improvements  long  past  due,  and 
the  barrier  between  you  and  good  roads  in  Wayne  county  is  an 
average  expense  of  $1.01^  per  mile  for  each  $1,000  you  are 
assessed! — From  Senator  Armstrong's  Speech  Delivered  at 
Sodus  Point,  August,  1903. 


Special  Economy  in  Road  Construction. 


(Addrem  by  Frank  \).  Lyon,  Special  Examiner  of  Highway*,  State  of 
New  York,  at  Good  Roads  Convention,  Held  in  Albany,  Jahuarv  & 
and  27, 1904  J 

Mr.  Chairman  and  Gentlemen  of  the  Convention, — I  desire 
to  call  your  attention  to  the  fact  that  in  the  mind^  of  many  the 
real  meaning  and  intention  of  the  Higbie-Armstrong  law  is  mis- 
understood* A  Iligbie- Armstrong  road  may  be  constructed  at 
a  cost  of  possibly  as  low  as  $1?800  per  mile  and  the  cost  varying 
in  accordance  with  the  value  of  the  material  and  the  cost  at 
labor.  It  has  been  the  rule  that  those  petitions  which  have 
been  filed  in  the  State  Engineer's  office  are  presented  by  the 
various  supervisors  for  those  roads  which  the  town  authorities 
have  been  unable  to  keep  in  a  passable  condition;  roads  thai 
have  been  carrying  extraordinarily  heavy  traffic  and  which  have 
been  impassable,  particularly  in  the  spring  and  fall. 

It  has  always  been  the  practice  of  the  department  in  locating 
an  improved  road  and  in  formulating  the  plans  as  to  material 
to  be  used  to  carry  out  the  wishes  of  the  authorities  so  far  as 
possible  and  practicable  in  the  towns  or  counties  in  which  the 
road  is  to  be  constructed.  Dirt  roads,  gravel  roads  and  shale 
roads  have  been  built,  and  while  they  have  been  satisfactory  in 
the  main,  yet  after  practical  experience  and  a  test  the  tendency 
is  to  change  and  adopt  materials  for  construction  which  are 
more  expensive  and  which  seem  to  give  better  satisfaction  on 
account  of  durabilitv. 

I  therefore  desire  to  call  your  attention  to  State  Engineer 
Bond's  report  to  the  Legislature  for  the  years  1899  and  1900, 
as  follows: 

"AIM  IN  ROAD  BUILDING. 

"In  road  building  the  main  object  is  to  get  the  greatest 
length  of  the  best  road  for  the  least  money. 

"  The  best  road  will  have  the  location  which  will  give  the  best 
drainage  and  the  easiest  grade  and  will  serve  the  most  traffic. 
The  best  road  will  have  the  design  and  construction  which  will 


LPPENDIX. 


445 


give  ii  perfectly  drained  bed  of  dry  earth  supporting  a  smooth 
and  water- tight  surface, 

*  This  will  enable  it  to  shed  water  with  least  delay;  to  endure 
frost  with  least  change;  to  carry  traffic  with  least  wear;  to  carry 
heaviest  loads  with  least  effort  j  to  carry  light  loads  speedily 
with  least  jolt. 

"  The  best  construction  of  a  road  can  only  be  obtained  midst 
bkillfnl  supervision,  by  correct  formation  of  the  drains  and  of 
the  roadbed,  and  by  the  careful  selection  of  proper  materials 
and  close  and  constant  attention  to  the  manner  in  which  these 
materials  are  prepared,  placed  and  consolidated, 

County  ant hori ties  can  have  stone  and  materials  for  road 
building  tested  by  the  State  Engineer- s  Department  free  ot 
expe&Be  instead  of  building  roads  and  finding  too  late  that  the 
material  wa^  unfit. 

»*  "PRISON  LABOR. 
i{  The  principal  formation  of  trap-rock  exists  in  Rockland 
county,  just  across  the  Hudson  river  from  Sing  Sing  prison, 
where  a  large  number  of  convicts  are  confined  in  idleness,  which 
i-  injurious  to  them  and  expensive  to  the  State.  It  would 
seem  practicable  that  the  State  should  open  a  quarry  in  the 
trap-rock  formation  near  Sing  Sing  at  a  point  back  from  the 
river  where  the  picturesque  features  of  the  Palisades  should  IK 
no  wise  be  affected  by  it?  and  should  equip  this  quarry  with 
stone-crushing  machinery. 

H  The  convicts  could  here  be  confined  as  securely  as  in  Sing 
Sing  and  the  crushed  rock  delivered  at  the  wharf  on  the  Hud* 
son  river  at  about  one-third  the  price  now  charged  by  private 
quarries  along  the  Hudson  river  in  New  Jersey.     #     #     * 

"  For  such  localities  as  could  only  be  reached  by  railroad 
transportation,  special  freight  rates  could  doubtless  be  arranged 
with  railroad  companies,  since  railroads  profit  directly  by  the 
improvement  in  highways,  all  of  which  are  direct  tributaries  to 
the  railroads  and  bring  to  them  business  which  is  created  by  the 
existence  of  good  highways     *     *     * 

u  The  counties  wishing  to  reduce  the  cost  of  improving  their 
highways  can  employ  upon  the  work  of  drainage  and  of  grad- 
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img,  the  prisoners  confined  in  idleness  in  the  county  jails,  which 
are  now  sought  by  the  criminal  classes  n*  u  welcome  retreat 
where  they  can  be  cared  for  at  the  cost  of  the  taxpayers;  l,5lHi 
men  are  thus  confined,  many  of  whom  can  be  usefully  employed 
in  improving  the  highways     *     *     * 

IMPROVED  ROADS  WHICH  ARK  MO*  MACADAM  ROAD& 

H  Some  counties  can  afford  to  pay  one-half  of  the  coat  of  the 
first -class  crushed  rock  roads  which  are  built  by  state  aid  at 
$7,000  to  $9,000  per  mile,  but  many  other  counties  want  im- 
proved roads  which  are  neither  so  good  nor  so  costly  as  the 
macadam  roads. 

**The  provisions  of  the  Higbie- Armstrong  law  are  such  that 
the  State  Engineer  is  enabled  to  select  for  the  improvement  of 
any  highway  a  Telford,  macadam  or  gravel  roadway,  or  other 
suitable  construction,  taking  into  consideration  the  climate,  soil 
and  materials  to  be  had  in  that  vicinity  and  the  extent  ami 
nature  of  the  traffic  likely  to  be  upon  the  highway,  specifying 
in  his  judgment  the  kind  of  road  which  a  wise  economy  4 
mands.     *     *     * 

*4  The  existing  roadway  will  be  properly  cleared  of  sod  and 
-tones,  and  properly  graded  with  ditches  and  culverts  aeooflft 
for  perfect  drainage  and  the    natural    material    forming   the 
present  road  will  be  properly  formed  and  crowned  and  rolled, 
as  is  nowr  done  to  form  a  subgrade  for  a  macadam  road-     *  ' 

u  In  any  such  case  an  improved  road  will  thus  be  made  which 
will  be  vastly  better  than  any  former  condition  of  such  high- 
way, and  which  will  drain  itself  much  quicker  and  be  in  eti 
way  much  better  than  the  existing  roadway.     It  will  not  b 
macadam  road,  but  it  will  he  an  improved  road,  and  wilt 

be  less  than  one-third  of  the  cost  of  a  macadam  road;  or,  <ay, 

.»>00  to  $3,000  per  mile.     If  the  1  ild  later 

ire  to  make  a  macadam  road  on  such  an  improved  highway, 

the  grading  and  ditching  and  forming  which  have    been    de- 

scribed  will  be  so  much  work  already  done  toward  forming  stack 

a  high  grade  macadam  road." 

These  quotations  from  the  former  reports  of  the  State  En- 
gineer are  as  true  to-day  as  when  they  were  first  published. 
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Much  has  been  said  and  written  relative  to  the  use  of  the 
steel  track,  stone  track  and  particularly  that  which  is  known  as 
Long's  brick  track.  The  press  has  contained  articles  which 
have  heen  written  by  purported  experts  commending  the  stone 
track  road  between  the  cities  of  Albany  and  Schenectady,  and 
you  might  be  interested  in  knowing  that  the  authorities  living 
in  the  immediate  neighborhood  and  using  this  road  have  peti- 
tioned the  State  Engineer's  Department  to  remove  the  flame 
and  to  construct  an  up-to-date  macadam  highway. 

Alany  misleading  statements  have  been  made  publicly  and 
otherwise,  and  circulars,  pictures  and  newspaper  clippings  have 
been  sent  broadcast  over  the  state  in  advocacy  of  the  use  of 
that  which  is  known  as  Long's  brick  track,  and  right  here  allow 
nu*  to  state  most  positively  that  Long^s  brick  track  is  absolutely 
impracticable  and  worthless,  and  that  it  is  impossible  to  con- 
struct a  road  of  this  character  on  practical  lines  go  that  it  will 
give  satisfaction  in  any  particular.  The  facts  in  regard  to  the 
cost  and  durability  of  this  brick  track  road  have  been  grossly 
misrepresented.  The  only  road  of  any  length  which  it  has  been 
attempted  to  construct  in  this  manner  is  at  Blaisdell  in  Erie 
county.  I  have  been  informed  that  an  unwily  contractor  was 
induced  to  attempt,  this  work  at  a  cost  of  $4,000  per  mile  and 
he  was  obliged  to  abandon  his  contract,  A  new  contract  was 
then  made  at  something  over  $7*000  per  mile  and  this  contrac- 
tor also  abandoned  the  work.  Erie  county  took  up  the  work 
then  under  the  direction  of  the  county  engineer  and  completed 
the  same  at  a  total  cost  of  something  over  $11,000  per  mile. 
The  road  was  then  opened  up  to  heavy  traffic,  and  after  a  short 
period  of  iise,  owing  to  its  deplorable  condition,  it  became  neces- 
sary that  the  county  engineer  should  direct  that  the  whole  toad 
be  covered  with  slag,  which  was  done. 

As  to  the  question  as  to  what  means  should  be  employed  SO 
that  the  greatest  number  of  miles  of  Higbic-Armatrong  road 
can  be  constructed  at  the  least  possible  cost  it  would  seem  that 
the  problem  is  easy  of  solution  by  the  cheapening  of  the  cost 
of  delivery  of  broken  stone  or  other  product,  which,  of  course, 
involves  the  cost  free  on  board  cars  or  boat  and  the  con  of 
transportation.     There  are  about  7,000  miles  of    road    to  be 
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constructed  under  the  Higbie-Armstrong  act  in  the  State  of 
New  York,  which  will  connect  all  of  the  principal  marketing 
points  and  furnish  a  system  of  roads  complete  leading  e;> 
west,  north  and  south  throughout  the  entire  state.  Approxi- 
mately it  takes  about  1,000  tons  of  broken-stone  product  to 
complete  the  top  course  or  wearing  surface  of  one  mile  of  high- 
way 16  feet  wide.  Therefore  a  demand  is  made  for  OT6I 
7,000,000  tons  of  broken -stone  product  for  this  purpose  pro- 
vided these  roads  should  be  so  constructed  that  they  would  be 
termed  a  macadam  highway.  The  average  coat  of  this  material 
at  the  quarry  free  on  board  cars  or  boats  varies  from  60  to  75 
cents  per  net  ton,  and  it  strikes  me  that  the  solution  of  the 
problem  as  to  the  cost  of  production  is  an  easy  one  providing 
that  the  Legislature  should  see  fit  to  carry  out  the  rceommeiv 
dations  which  I  have  already  quoted  to  you  of  State  Engineer 
Bond  relative  to  the  question  of  employment  of  the  State** 
prisoners  in  quarrying  the  stone  product,  crushing  the  stone  hy 
machinery  and  delivering  it  free  on  board  cars  or  boats,  thiw 
fixating  a  net  saving  of  over  $3,000,000  in  the  cost  of  tl. 
struction  of  the  entire  system  of  the  State  or  a  saving  0f  over 
.$500  in  the  eoet  cf  each  mile  of  highway,  and  that  for  surface 
dreading  alone. 

Measures  should  be  taken  immediately  to  interest  the  rail- 
ways  of  the  state  in  this  great  question  and  to  show  them  that 
the  construction  of  prominent  highways  leading  to  and  connect- 
ing the  principal  marketing  points  will  increase  the  volume  of 
product  delivered  from  the  agricultural  districts  to  th 
tio&l  it  from  25  to  30  per  cent,,  that  being  the  amount  of  form 
products  which  from  the  beet  estimates  goes  annually  to 

ig  to  the  inability  of  the  farmers  to  deliver  the  same  in  tin- 
spring  or  fall  and  when  the  products  bring  the  highest  market 
price,     Their  attention  should  be  called  to  the  fact  thar  rhe 
railways  are  in  a  position  to  deliver  during  the  next  few 
over  7,000,000  tons  of  freight  and  in  addition  thereto  tV 
of  hms  of  broken  stone  and  other  products  which  will  be  u-e<I 
from  year  to  year  in    the    maintenance    of   completed 
|         l,i  rates  are  a  serious  problem,  and  it  is  undoubtedly  a  fart 
llmt  were  thaw  questions  properly  submitted  for  The  qodi 
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tion  of  the  various  general  freight  agents  of  the  railways  of  the 
state  of  New  York  they  would  readily  grant  a  concession  of  at 
least  an  average  of  50  cents  per  ton,  thus  saving  over 
$3,000,000  more  in  the  cost  of  construction  of  the  entire  sys- 
tem of  the  state,  or  a  saving  of  over  $500  for  each  mile  of 
highway,  making  a  net  reduction  in  the  cost  of  construction  of 
macadam  highways  of  over  $1,000  per  mile. 

I  believe  that  public  interest  demands  the  construction  of 
first-class  highways,  permanent  in  character;  that  we  should  not 
put  forth  our  energies  in  an  effort  to  produce  a  road  carelessly 
and  cheaply  built,  but  that  we  should  see  to  it  that  the  greatest 
care  and  attention  is  given  to  the  question  of  construction, 
recognizing  the  fact  that  a  good  road  may  be  expensive;  that  a 
poor  road  is  a  bad  road  and  that  a  middling  good  road  is  like  a 
middling  good  egg. 


BvJosephW,  Hunter,  State  Highway  Commissioner  of  Pennsylvania 

"  There  is  one  road  to  Peace,  and  that  is  truth,  which  follow 
."^-Shelly. 

'It  is  not  my  desire  nor  do  I  intend  to  write  any  essay  on  Good 
ids  hut  to  state  in  a  briet  i  some  of  the  essential  and 
nt  points  that  are  necessary  10  be  observed  in  the  construe- 
tibh  of  Good  Roads,  and  which  i  »  have  been  stated  in  variom 
forms  bv  others. 


Sir  Henry  Parnell  s 
sentially  depend  for  it& 
fonnity  with  certain  gene 
should  be  rendered  so  clear  ai 


irt  of  road-making  must  es- 

on  its  being  exercised  in  ?on- 

iciples;    and    their    justness 

f-evident  as  not  to  admit  of 


any  controversy/1 

Rapidity,  safety  and  economy  of  carriage  are  the  objects  of 
roads.  They  should  therefore  be  so  located  and  constructed  as 
to  enable  burdens  of  goods  and  passengers  to  be  transported 
from  one  place  to  another  in  the  least  possible  time  with  the 
least  possible  labor,  and  with  the  least  possible  expense. 

To  attain  these  important  ends,  a  road  should  fulfill  certain 
conditions  which  the  nature  of  the  country  over  which  it  passes, 
and  other  circumstances,  may  render  impossible  to  unite  or 
reconcile  in  one  combination;  but  to  the  union  of  which  we 
should  endeavor  to  approximate  as  nearly  as  possible  in  form- 
ing an  actual  road  upon  the  models  of  this  ideally  perfect  one. 

Every  road,  other  things  being  equal,  should  be  perfectly 
straight,  so  that  its  lengthj  and  therefore  the  time  and  labor 
expended  in  traveling  upon  it  should  be  the  least  possible.  An 
excess  of  length  adds  to  cost  of  construction,  cost  of  repairs, 
and  time  and  labor  in  traveling  over  it. 

Every  road  should  be  as  level  as  possible,  and  as  a  road  can 

in  few  cases  be  at  the  same  time  straight  and  level,  these  two 

ont.fl  will  often  conflict.       In  such  cases  straightness 
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should  always  be  sacrificed  to  obtain  a  level  or  to  make  the  rood 
less  steep. 

The  difference  in  length  between  a  straight  road  and  one 
which  is  slightly  curved  is  very  small;  but  even  if  it  were  much 
longer,  it  would  be  better  to  adopt  the  level  arid  curved  road, 
for  on  it  a  horse  could  safely  and  rapidly  pull  his  f nil  load,  white 
on  the  other  he  would  only  carry  a  part  of  load  up  the  hill  and 
must  diminish  his  speed  in  descending  it.  The  horizontal 
length  of  a  road  may  be  advantageously  increased  to  avoid  an 
ascent  by  at  least  twenty  times  the  perpendicular  height  which 
is  thus  saved ;  that  is,  to  avoid  a  hill  one  hundred  feet i  it*  would 
be  proper  for  the  road  to  make  such  a  detour  as  would  increase 
its  length  two  thousand  feet.  The  mathematical  axiom  that  "a 
straight  line  is  the  shortest  distance  between,  two  points"  is  not 
a  safe  guide  in  road  making,  and  less  appropriate  than  the 
proverb  that  **the  longest  way  around  is  the  shortest  way 
home/' 

From  actual  experiments  it  has  been  shown  that  on  a  level 
a  horse  can  draw  a  full  or  maximum  load,  on  a  raise  of  1  in  100 
he  can  draw  but  75  per  cent,  of  a  full  load;  on  a  raise  of  1  in  24 
he  can  draw  but  50  per  cent,  of  a  full  load  and  on  a  raise  of  1 
in  10  he  can  draw  but  25  per  cent,  as  much  as  on  a  level  road. 

Few  existing  roads  are  well  located.  They  are  built  after 
the  style  of  the  Romans,  going  over  hills  rather  than  around 
themv  All  new  roads  should  be  laid  out  with  a  view  of  having 
them  as  nearly  level  as  possible  and  in  the  reconstruction  of  old 
roads,  locations  may  be  changed  and  grades  reduced  to  a  mini- 
mum before  the  metal  or  broken  stone  is  placed  upon  them.  t  A 
road  to  be  of  the  most  practical  use  should  never  have  a  longi- 
tudinal slope  greater  than  three  per  cent,  and  the  transverse 
elope  should  be  one-half  inch  to  twelve  inches. 

One  of  the  most  essential  and  important  things  to  be  con- 
sidered in  the  construction  of  good  and  permanent  roads  is  the 
proper  grading  and  drainage  of  the  foundation  or  roadbed  upon 
which  the  metal  or  broken  etonfe  is  to  be  placed. 

Great  care  should  be  taken  to  have  the  flat  and  round  atones, 
as  well  as  all  rotten  stone  excluded;  all  courses  to  be  well 
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watered  and  rolled.  The  two  last  courses  should  be  of  one 
texture,  The  qualities  required  in  a  good  road  stone  are  hard* 
nesst  toughness,  and  ability  to  resist  the  action  of  the  weather, 
and  it  is  difficult  to  End  all  the  qualities  in  the  same  stont-- 
Trap  rock  is  the  J>est  of  road  materials.  Lime  stone  of  the 
carboniferous  and  transition  formation  makes  a  very  good  road, 
Laving  a  peculiar  quality  of  furnishing  a  mortar  or  cement-like 
detrius  which  binds  the  stone  together  and  enables  it  to  wear 
better  than  a  harder  material  that  does  not  bind.  It  is  better 
economy  to  I 'ring  good  materials  from  a  distance  than  to  employ 
inferior  ones  close  at  hand.  Trap  rock  is  ordinarily  twice  as 
dura  tile  as  hard  limestone,  and  four  times  a&  durable  as  soft 
limestone.  It  will  therefore  pay  to  surface  a  macadam  road 
with  crushed  trap  rock,  even  if  it  costs  twice  as  much  as  lime- 
stone. Atmospheric  influence  has  a  great  effect  upon  the  dur- 
ability of  a  stone;  a  rock  that  readily  absorbs  water  will  disin- 
tegrate quickly  under  the  action  of  frost  and  is  therefore  use- 
less as  a  road  mate  rial. 

Macadam  earnestly  advocated  the  principle  tbat  the  whole 
science  of  artificial  road  making  consists  in  making  a  solid*  dry 
path  on  the  natural  soil,  and  then  keeping  it  dry  by  a  desirable 
waterproof  coating.  The  broken  stone  is  only  to  preserve  the 
under  road  from  moisture,  and  not  at  all  to  support  the  vehii 
the  weight  of  which  must  be  really  borne  by  the  native  soil, 
which  while  preserved  dry  will  carry  any  weight  and  does  in 
fact  carry  the  stone  road  itself  as  well  as  the  vehicles  upon  it. 
The  stone  is  employed  to  form  a  secure,  smooth,  water-tight 
flooring,  over  which  vehicle*  may  pass  with  safety  and  expedi- 
tion at  all  seasons  of  the  year.  The  offices  of  the  stone  are  to 
endure  friction  and  shed  water,  its  thickness  should  be  regu- 
lated only  by  the  quantity  of  material  necessary  to  form  such 
a  flooring,  and  will  vary  with  the  nature  of  the  soil,  of  the 
material  and  the  character  of  the  travel  over  it;  and  it  should 
be  such  that  the  greatest  load  will  not  affect  more  than  the  sur- 
face of  the  shell.  The  erroneous  idea  that  the  evils  of  an 
under-drained,  wet,  clayey  soil  can  be  overcome  by  a  large  quau 
tity  of  material,  has  caused  a  large  part  of  the  costly  and  un- 
successful expenditures  in  making  broken  stone  roads.     If  the 
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foundations  of  the  road  are  kept  dry  and  well  drained  6  to  9 
inches  of  broken  stone  well  bonded  will  suffice  to  make  a  good 
and  lasting  road. 

I  wish  to  emphasize  these  points,  which  are  in  my  opinion  the 
key  to  success  in  macadam  road  building: 

First.  That  the  earth  foundation  be  thoroughly  drained  and 
rolled  with  a  steam  roller  before  the  broken  stone  be  placed 
thereon. 

Second.  That  the  broken  stone  should  be  clean  and  free 
from  loam  and  tjiat  clean  rock  screenings  be  used  for  binding. 

Third.  The  use  of  a  steam  roller  of  sufficient  weight,  and 
the  keeping  of  the  stone  and  screenings  well  watered  while  be- 
ing rolled. 

The  combination  of  good  hard  stone  with  good  clean  rock 
screenings  and  the  skillful  use  of  the  roller  will  result  in  a  road- 
way that  is  without  voids  in  its  lower  surface  through  which 
mud  could  percolate  from  below,  that  is  sufficiently  compact 
to  shed  rain  and  has  cohesive  strength.  The  clean  binding 
which  is  insisted  on,  prevents  the  movement  of  the  stone  among 
themselves  and  keeps  their  angles  from  wearing  off. 

JOSEPH  W.  HUNTER, 
State  Highway  Commissioner  of  Pennsylvania. 
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carrying  on  business  in  higbway^., ,,„ 241 

Accounts,  to  be  verified,  and  certified  by  commissioner 50 

form   of .....«...........,...,,..„,.,,,,,,  61 

Actions,  by  commissioners  for  Injuries  to  highways 56 
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Books,  delivery  of,  by  commissioner  to  successor* 13-15 

Borrowing   money,   supervisors  may  authorize   town,   for  highways 

or    bridges    ...,,..„......,....,....,»,.,.....,.„.,.*,.,..,.**  2S5 

independent  of  statute  town  has  no  power  to  borrow,. .....  JIT 
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Bridges,  when  town  or  county  charge . 212 

powers  of   commissioner*   as   to *  tit 

powers  of  board  of  supervisors  as  to . . .„  213 
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corporation  to  construct •»■• 181-142 
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county  aid  to  towns  for  construction  and  repair  of 10 
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apportionment  of  expense  where  bridge  it  intersected  by  town  or 
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farm  and  road,  over  canals,,.,.*,.,.,.,. »,. 282 
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C 
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Commissioners  of  Highways,  term... ., . 1 
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form    of    ... , ... •  *■•...«....,..............,.*,. ... ........  10 
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how    compelled .. 1* 

compensation    generally !5P  If 

In  Nassau  County   ., ,..,,.,. *..... 14 

town    board    may   fbt >***«« . .... . .......  If 

treasurer  to  be  designated,  where  more  than  one  commissioner..  It 

to  execute   undertaking . .. .... ....  li 

form    of    . . . . „ .. .^Mu.t. .......,....»,* ........  II 
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districts    * . . 13 
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General    powers    ...... . ....... 16 
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commissioner    Is    independent    officer.  .......♦.....*.....,,......  £1 
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ordinarily  commissioner  is  not  agent  of  town IS 

discretion    in    repairing-    hlg-hwaya . ..♦  fl 

to  divide  towns  into  district* ...  Sf4S 

assignment    of   labor  by 3 
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power  to  enter  on  lands  to  prevent  flow  of  water  on  highways  31 

may  remove  fences,   etc.,  causing  drifting  of  snow....  «.♦  .. ....  12 

to  require  overseers  to  inspect  highways ., ,,.  33 

may   cause  mile  stones   to  be  erected Sf 

to  cause  guide-boards  to  be  erected..  — ... m  U 

duties  where  town  is  divided  into  districts,.. |f 

penalty  for  failure  to  prosecute  overseer  for  penalty 15 

acquisition  of  gravel  beds m«.pp,m^, *..»••  .*,.....  *ft 

purchase  of  scraper,  plow,  etc.,  by ,#* js,  M 

purchase   of   road   machines....... , ,..*. ...  35-3S 

when  additional  money  may  be  raised . .,...*.,. ..*..  41 

to  certify  accounts  or  labor  or  material.... 5ft 

annual   reports  to  town-board 70 

what   to   contain 7W-7: 

forma    of .♦♦,..  78,  7* 
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ent  of  highway  labor,  by «-» 


Index. 


459 


Com  mission  era   of   Highways—  Continued.  Page 

to  prepare  list  of  non-resident  lands.... ■«*.#.„ ,,.*......    81 

meeting  of;    time  of  holding * »..***«.. &S 

quorum   of,    where  three.*  . . . .  . . »#•■•••«,«»»**.••-,.,»»•»••■•«««••■     88 
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may  apply  for  laying*  out  highway,....,., 16f 
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See  Highways. 

Commutation,    rate    of 193 

when    corporations    to    pay. a , 133 

disposition  of   money. 188*134 

penalty  for  neglect  to  work  or  commute......... ■ 186 

annual  return  of,  by  overseer ... , , , 14ft 

where  assessment  of  labor  Is  made  for  removal  of  snow.*......  79,    81 

overseer  to  collect T4 

Contracts,  in  town  under  money  system  to  be  filed  with  town  board  118 
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Corporations,  liable  to  assessment  for  highway  labor......,, 91.    94 

notice  to  perform  labor,, ,..,,.. ...............................  181 

number  of  days'  labor  that  may  be  required  In  one  day 181 

when  to  pay  commutation  money... 133 

Costs,  in  proceeding  to  lay  out,  alter  or  discontinue  highways...  182,  183 
on  motion  to  confirm,  vacate  or  modify  report  of  commissioners 
to  lay  out  ,, 22ft 

County  Engineer,  may  be  appointed  in  any  county 124 

salary;  term 124 

general  duties •*, ..... 184,  135 

to  examine  highways  improved  under    act  of  1898,  chap.  115,,,.,.  124 

to  have  charge  of  erection  of  bridges  ,. ,..., 124 

may  be  given  entire  charge  of  highways  improved  with  state  aid 

under  act  of  1898.... 127 

state  engineer  may  require   appointment   of,   in  certain  counties  128 

County  Highways,   laying  out  or  discontinuing  by  board  of  super* 

visors m ..,.854 

application  by  taxpayers 256-255 

County  Roads*  adoption   of  system... 123 

to  be  leading  market   roads ....,,.. 123 

county   engineer,    appointment.,. 124 

powers  and    duties 124.125 

apportionment  of  exenditures  for ........ . , ..  123 

bonding  county  for    ,  129 

Jurisdiction    of . .....129 

money  system  to  prevail  in  towns  adopting  county  road  system  130 

surplus  of  bonds  for,   disposition...* ................. ,.,,,  130 
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appropriated .- - ,,.  182 

County  Supervision   of  Highways,    article  of   highway   law   relating 

to . - 244-24? 
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Damages,  payment  of*  caused   by   removal  of  fence • , ,  , « 13 

for   defective  highway,    audit    of.****.  .....,......*.  ....##..........   ft 

Day's  Labor,  eight  hours  constitutes...*..................**. <*•.*«..**.  IIS 

Dedication,   laying:  out  highways,  dedicated ...  ill 

what   constitute*    ....... .. ...  IS* 

order  laying  out  highway  on . , . 151 

Defects,  liability  of  town  for,  In  highway . fi*48 

action  by  town  against  commissioner -,„ . €9 

audit  of  damages,  for,    without  action,,,. ,., , •*•«,»••„.   « 

judgment  for  Injuries  caused  by  defects  is  town  charge 70 

See  Obstructions. 

Districts,  division  of  town  into  highway  commissioner's  districts...    85 

notice  of  division . . . . . ..,..,,.,,,. *,_*..«.. 84 

auues  of  commissi  oner  in  each • tj,  si 

See  Highway  Districts. 

Drainage-  Pipes,  consent  tor  maintaining,   la  highway... *......» 

form  of  application  and  consent.....  ...............................   88 

Drivers,  intemperate,  not  to  be  engaged...*........ 2H 

to  be  discharged , 237 

penalty  for  retaining  in  employment tXl 

owners  of  vehicle*  liable  for  acta  of.. 238 

B 

Electric  Light  Corporation,  use  of  highway  by Slf 

poles  and  wires  are  not  an  additional  burden 317 

Rnoroachment.    See  Obstructions. 

Exemptions,  from  highway  labor 91 

Extraordinary  Repairs,  additional  expenditure  for,  with  consent  of 

town   board    42-4$ 

form  of  consent  of  town  board 48 

auditing  expense    46,   47 

certificate  of  amount  audited 46,    48 

F 

Fences,  removal  of,  where  causing  drifting  of  snow 32 

construction  of,  to  prevent  snow  blockades 82,    83 

causing  drifting  of  snow  in  towns  under  money  system,  to  be 

removed    120 

summary  removal  by  commissioner 120 

causing  drifting  of  snow,  abatement  of  tax  for  removal 146,  14$ 

causing  drifting  of  snow,  officer  to  notify  owners  to  remove  and 

in  case  of  failure  to  do  so,  to  remove  and  assess  expense..  143, 144 
notice  to  remove,    where  highway    is  laid   out  through    inclosed 

land   US 

form   of  notice    IK 

See  Snow. 
Ferries,   licenses    248 
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undertaking  required    MS 

appendages  may  be  maintained  for  ropes 248 

lease  of  right  of  passage  oyer  state  lands 248 

schedule  of  rates  to  be  posted 24$ 

neglect  to  post,  a  misdemeanor 244 

Firemen,  exempt  from  .Mghway  labor 9^ 

Flagmen,    at    railroad   crossings 312 

Forms,  accounts,  for  labor  or  material •  51 

annual  return  of  overseer .. 141 

appeal  by  non-resident  from  assessment  for  highway  labor 100 

application  to  supervisors  to  construct  or  abandon  county  high- 
way or  bridge   256 

application  to  lay  out  highway  on  town  line 191 

application  to  discontinue  highway  on  release  of  damages 155 

application  to  lay  out  highway  on  release  of  damages 158 

application  to  lay  out  highway  on  dedication 151 

application  to  alter  a  highway 159 

application  to  lay  out  highway,  generally 156 

application  to  court  for  commissioners  to  lay  out  highway 159 

application  to  discontinue  a  highway 157 

application  to  change  system  of  maintaining  highways 112 

application  to  expend  labor  or  money  on  sidewalks 108 

certificate  authorizing   109 

application  to  maintain  drain,  sewer  or  water  pipes  in  highway..    55 

consent  to  such  maintenance 55 

application  to  supervisors  by  town  to  borrow  money  for  high- 
ways  or  bridges 270 

application  to  supervisors  by  town  to  issue  bonds  where  indebt- 
edness has  been  incurred  in  constructing,  etc.,  highways  or 

bridges   271 

appointment  to  fill  vacancy  in  office  of  commissioner 12 

certificate  of  amount  of  tax  in  towns  under  money  system 118 

certificate  of  disagreement  of  highway  commissioners  of  two  or 

or  more  towns  as  to  laying  out  highways 186 

certificate  of  abatement  of  tax  for  watering  trough 110 

certificate  of  audit  of  expenses  for  extraordinary  repairs........    48 

complaint  of  unsafe  toll-bridge 58 

notice  to  owners  of  unsafe  toll-bridge 53 

consent  of  town  board  to  extraordinary  repairs 46 

consent  of  town  board  to  lay  out  highway 154 

consent  of  owner  to  laying  out  highway  through  orchard 177 

decision  denying  application  to  lay  out  highway 169 

decision    of  ^commissioners    as  to  laying    out  highway  between 

highway  168 

decision   of  commissioners    as  to   laying   out    highway  between 

two  or  more  towns  187 

dedication  of  land  for  highway 151 
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I     guide  boards,  application  for  erection ..... IS 

highway  districts,   statement   of  commissioner. * „„.    M 

\*i  list  of  persons  falling  to  work  or  commute;  removal  of  snow., SI 

list  of  non-resident  lands,  subject  to  assessment m9  SO.    91 

new  assessment  by  overseer,*** . 102 

notice  of  acceptance   resignation  of  commissioner .....    10 

notice  of  appointment  to  fill  vacancy 13 

notice  of  transmission  of  statement  of  unperformed  labor U 

notice  requesting  removal  of  snow..... , . . >■    SI 

notice    of   division    of    town    having   three    commissioners*  Into 

districts   .,* .    .. 88 

notice  to  commissioners  to  lay  out  highway.*.....*...... 1st 

notice  of  meeting  of  commissioners  to  lay  out  highway..........  16 

notice  of  motion  to  confirm  decision  of  commissioners  appointed 

to  lay  out  highway   . ., 171 

notice  of  motion  to  vacate  or  modify  decision  of  commissioners 

to  lay  out  highway  ...... *,......,..*.... .....,-...*.,....,......  172 

notice   of  meeting  of  highway  commissioners  of  two  or  more 

towns  to  consider  laying  out  highway IIS 

notice   to   remove   fence,.,...... IK 

notice  to  corporation  to  perform  labor 132 

notice  to  remove  obstruction  .....*..** 201 

notice  to  agent  of  non-resident  to  work .«»*,«.  133 

notice  to  non-resident  to  work  to  be  filed  In  clerk's  office.*..*...  137 

notice  to  occupant   to  cut  weeds,   etc*.  ...*♦***  **....... .... 145 

notice  to  commissioner  of  adjoining  town  to  repair  bridge........  21d 

oath  of  commissioners  to  lay  out  highway ... * . *.......,  182 

oath  of  witnesses  before  commissioners  to  lay  out  highway 163 

order  permitting  planting  of  trees  or  construction  of  sidewalks..  106 
.  order  of  commissioner  on  supervisor  to  pay  money,  In  towns  un- 
der  money  system    . .,..*,,_..  U0 

order  laying  out  or  altering  highway  with  consent  of  town  board  154 

order  appointing  commissioners  to  lay  out  highway..,.. lfif 

.    order  of  court  confirming  decision   of  commissioners  to  lay  out 

highway    ,*.*,.. „ 171 

order  laying  out  highway  on  dedication 162 

order  of  court  vacating  or  modifying  decision  of  commissioners 

to  lay  out  highway. .... . ITS 

order  of  appellate  division  laying  out  highway  through  orchard  1S1 

order  of  county  court  laying  out  highway  through  orchard ISO 

order   of    commissioners   laying   out   (highway   through    orchard 

after  contest 179-181 

order   of    commissioners    laying   out    highway   through   orchard* 

on   consent   of  owner    ..*,.,,.,.....*.*.* ., ......ITS 

order    of    highway    commissioners    laying    out     highway,    after 

contest * ,     . , .,....*..„.*  174 

order  of  court  appointing  commissioners  to  determine  necessity 

of  highway  between  two  or  more  towns. 1H 
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order  laying  out  highway  on  town  line „ 191 

overseer**   return    of   unperformed    labor m ....  138 

overseer's  report  of  amount  expended  cutting  weeds ...  146 

overseers,   appointment   ^..,. ...«•-,.    29 

notice  of   ..... .. »•*»•    30 

petition  to  commissioners  of  adjoining  towns  for  repair  of  bridge  221 

affidavit  on  motion   ♦ .222 

order  of  court .......»..,,,.«,... 222 

private  roads;  on  proceedings  to  lay  out, t 204-210 

proposition  to  change  number  of  commissioners.... ............. ..      4 

release  of  damages  on  laying  out   highway ,,.,,,)tl)t 154 

report  of  overseer  of  inspection  of  highway.... ................... i    S3 

reports  of  commissioners  of  highways  to  town  board..........  73.    74 

request  for  special  session  of  town  board  to  audit  extraordinary 

expenses    ...... ..................    ....♦.,..♦,.    *.*..,,,.,....    48 

resignation    commissioner   of    highways  ................... 10 

resolution    of    board  of  supervisors    authorising    construction  of 

highway  or  bridge  and  issue  of  bonds.... , ,.  273 

resolution  of  board  of  supervisors  laying  out  county  highway...  257 

road    warrant    •••■••«•»«••*••« ........  ,,,,......,,..,.,.,,,,  , . , 9€-98 

statement  of  highway  commissioner  of  expense  incurred  in  re- 
pair and  construction  of  bridges  .♦.,.,♦....,..,.....,,......,,♦.  216 

statement  for  state  comptroller  in  towns  under  money  system..  113 
subpoena  of  witness  before  commissioners  to  lay  out  highway..  163 

undertaking  of  supervisor  in  towns  under  money  system 119 

undertaking  on  application  to  lay  out  highway... ....  160 

undertaking   of  commissioner  of  highways.... * g(      3 

undertaking,   treasurer  of  highway  commisioners ..,    10 

"unperformed    labor,   statement  lay    commissioner , 24 

wagon- tires,  affidavit  as  to  use  of  certain  width .,  147 
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Garden,  limitation  on  laying  highway  through... 175,  ITfl 

Gas   Corporation,   use  of  highway  by , 315,318 

Grade,   damages  for  change  of,  in  certain  towns ;    41 

Grade    crossing    law... ...,•. 303-312 

Gravel  acquisition  of  beds  of,  by  overseers ., ,,    40 

abandonment  of  beds,   so   acquired ■ .♦... 40 

Guide  Boards,  shall  be  erected... , 34 

to  be  kept  in  repair  by  overseers,..  .,.* ....•■ Si 

penalty  for  refusal  of  commissioner  to  erect 14 

Injuries   to ..*.,.,. 35 

application  for  erection   ...,. , ...*,,    34 

form    of , 35 

Injury   to,    a   crime .227,221 
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Heating  Pipes,  laying  in  highway...... • *, .tt2 

Hlgble-Atmstrong   Law    . *.»**• ..HI 

See  Highway*,  under, 
Highway  Commissioners.    See  Commissioners  of  Highways- 

Highway  Districts,  town  to  be  divided  Into H 

number  and  boundaries ft 

I  statement  of  commissioner  as  to., » .„  f? 
form , X 
petition  for  establishment  of  territory  as... , St 
may  be  established  in  towns  under  money  system Sf*  If 
assignment  of  labor  in   ....,,......■ 3 

»*    ■*  -«  ^m  *4u^bm  ^mmim^^m  *fc  „ ■  .1    -  -  -    -  - 1 — »-— ■■  in  am 

owsrsu<  sa  iswb  .nmg  im§  iHHiwMwtwwBi  ims)«*  ••  •»••••<••••••«•  wt 

«e ~ u 

*  niMwtwinmi  to. .....^ m>  m 

•tort  title a... ... It 

Um  repeals*  by  * » ••• AMD 

saving  clause  ,...,, t ,.  19 

ooastmotton  ••••••• •»••••••••••   •..*••«.*••*«*•••«»«•••••••••«•••  SI 

Highway  Labor.   8m  Labor. 

Highway  Money,  expenditure  of;  lor  commissioners...... it.  Si 

Highways,  to  be  inspected  annually  by  coamrissftoner. * 

extent  to  which  repairs  should  go ,.  8 

duties  of  commissioner  to  repair tt 

appointment  of  overseers  does  not  relieve  commissioner  of  gen- 
eral duty  of  repairing 21 

to  be  described  and  recorded £ 

expenditure  of  moneys  for  repairs  SO,   SI 

prevention  of  flow  of  water  on St   S3 

removal  of  fences,  etc.,  causing  drifting  of  snow  In 32 

annual  Inspection  by  overseers 8 

additional  tax  may  be  authorised 41 

submission   of  proposition 41 

limitation  of  amount  41 

extraordinary  repairs  4S-4S 

ordinary  repairs,  limitation  of  expense a 

damages  for  change  of  grade  In  certain  towns a 

actions  for  Injuries  to I....   94 

consent    of   commissioners    to  maintenance    of  drain,  water  or 

sewer  pipes  In-- 6S-R 

liability  of  town  for  defective SMS 

no  liability  before  1SS1  9 

ohangt  In  mle«««»%..... so,  41 

what  are  def**ts%...« a 

degree  of  *aee  required c 

liability  Of  lawn  no  greater  than  formerly  of. commissioner.  4S-46 

want  at  fu«4a  as  defense 4S 

♦wtW*.  at  Rafael  „„ 47 
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notice  of  claim  68 

repair  of,   by   overseers 74,    77 

opening,  where  obstructed  by  now  and  labor  has  been  worked 

out  or  money  expended 79-82 

application  tof  labor  to,  where  laid  out  but  not  opened 92 

on   division   lines,   maintenance 96-96 

systems  of  maintaining:,  defined;  change  from  one  to  other....  110-112 

manner  of  creating  public 160 

how  created  by  dedication 160 

laying  out  or  altering,  where  In  two  or  more  towns 183 

Improvement  of,  beyond  bounds  of  town 188 

maintenance  of,  on  town  boundary 190 

when  established  by  user 194,  196 

when  deemed  abandoned 192 

modes  of  abandonment 198 

obstructions  In;  notice  to  remove,  etc 197-202 

board  of  supervisors  may  classify , 126 

maintenance  of,  Improved  with  state  aid  under  act  of  1898 126 

to  be  under  direction  of  state  engineer 126 

state  engineer  to  have  supervision  of  maintenance  of  highways 

In  towns  under  money  system 127 

county   supervision,   article    authorizing 244-249 

lights  of  abutting  owners  in 240 

warning  to  be  given  of  approach  of  traction  engine 229 

injuries  to,  damages 226,  227 

penal  liability  227,  228 

widening  certain   888-390 

construction  and  improvement  in  certain  towns 391-898 

alteration,  on  account  of  canals 882 

board  of  supervisors  may  require  survey  and  record  of 279 

in  counties  of  more  than  three  hundred  thousand  acres  of  unim- 
proved  land 281 

board  of  supervisors  may  authorise  town  to  borrow  money  for..  266 

employment  of  convicts  on 896 

Highways  under  Higbie- Armstrong  Law,  resolution  by  board 284 

petition  of  land  owners  • 284 

investigation  and  approval  by  state  engineer 284 

map;  width  of  road  285 

estimate  of  cost 285 

resolution  of  board  to  construct 286 

contract;  award   286 

cost  of  construction  • 287 

contribution  by  state 287 

duty  of  assessors  288 

order  of  construction  288 

right  to  close  highway  during  construction 288 

acceptance  on  completion;   maintenance 289 


Highways— Continued.  page 

right  to  enter  on  private  lands  in  constructing*.,. 30 

connecting  highways  or  sections**. ....  3SH 

powers  and  duties  of  state  engineer.,... ..,,,, 2B 

street  railroads  not  to  be  constructed  on...... 7M 

acquisition   of  right  of  way.. *.,  293-296 

may  be  classified ,...., ,  *....,.,*...,..  * ..........  US 

to  be  main  tan  led  by  towns. j 4 .HI 

unleaa  county  assumes  control . in 

state  aid  to  be  withheld  unless  town  comply  with  directions  of 

state   engineer   .. .*.,... ,.  1ST 

state  engineer  may  require  appointment  of  county  engineer  be- 
fore any  further  highways  are  improved.... , lit 

Horses,  hitching  near  shade   trees................ .  23ft 

leaving  without  being  tied,  penalty 2TT 

running,  on   highway,   a  mtedemennor s SH 

I 
Idiots,  exempt  from  highway  labor .. , II 

L 

Labor,  notice  to  perform  generally tf] 

notice  to  corporations  to  perform » „  131 

service  of   *.  in 

form  of 122 

number  of  days,  that  may  be  required  of  corporation 131 

notice  to  non-resident 132 

service  on  agent   132 

filing  in  town  clerk's  office 132 

commutation   for • 133 

rate  133 

disposition  of  money 133,134 

team,  cart,  wagon  or  plow,  may  be  required  by  overseer 134 

what  constitutes  day's  labor 135 

substitute  may  be  furnished 13S 

penalties  for  failure  to  work  or  commute 136,  13* 

overseer  may  accept  excuse  from  labor 133 

unperformed  labor,  assessment  of , 137 

overseer's  return  of 133 

collection  of  arrearages  for  unperformed 133 

annual  return  of  overseer 140,141 

collection  for  arrearages 21 

return  <of,  by  commissioner  where  unperformed 21 

form  of  statement  .:.......: 24 

notice  of  transmission  24 

overseers  to  warn  persons  to  perform 3* 

assignment  of,  in  highway  districts... 2S 

eeer  to.waro  tmxiunrer*  to  perform 7*.   a 
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Labor — Continued.  Page 

(anticipation  of,  for  construction  of  sidewalks 106.  10T 
assessment    of,  list    of    in  habitants    liable    to  be    made  out    by 
overseer    ..,*, . B#.,    83 
non-resident  lands,  descriptions  to  be  made  by  commiafoner gf 
subject    to  assessment. , . 90~» 
form  of  list   , , . ....80.    01 
bow  made  . 91-98 
persons  liable   . . 91 
where  made,  for  personal  property II 
assessment-roll  of  town  basis  of...... .,.. .. 93 
validity  of,  does  not  depend  on  town  fQtt»,««.».. «»*••* *«*****••*•-«    N 

assessment  of  corporations....,, . .«.•».••«.••«*•,    ti 

separate  valuations  of  land  partly  in  city  or  village . 16 

highways  on  division   lines **» .,  96-96 

road    warrant,   form    of ••*«*«***.... * . 9C-9S 

lists  to  be  delivered  to   overseers IS 

assessment    of   names    omitted . ft 

appeals  by  non-residents  to  county  Judge It 

form    of    .... . ... *. 1*0 

credit  on  private   roads —  100 

to  occupant  of  land  not  owned  by  htm  to  be  distinguished  from 

assessment  for  persona  Ity , . ,  *  ..,.,.,..„,,,*,_.,,,,. ,  100 

tenant  working*  out,  may  deduct..,,.,.... 101 

re-assessments  In  case  of  neglect  to  work  out 101 

commissioners  to  correct  omissions  of  overseers. . , 101 

new  assessment  by  overseers,  wbere  original  assessment  Insuffi- 
cient  -.  102 

form   of    *,.............. ... ...hi*.,.. ....,,..,..  It2 

abatement  of  tax  for  shade  trees , ,. 106 

anticipation  of  tax,  for  construction  of  sidewalks. • 106-108 

certificate  of 10» 

transfer   of  certificate 101 

abatement  of  tax  for  watering  trough HO 

-Labor   System,   defined . .110,  111 

change  from,  to  money  system , ,.,*.,.  Ill 

»       submission  of  proposition  to  electors  to  change  to  money  system  111 
when  change  from  to  money  system  to  take  effect ,., 112 

law  of  road  .  —  . ..,*. 231 

travelers  in  vehicles  or  riding*  horses  or  other  animals 233 

travelers  on  foot ....,....,..».,,,. m#.,.m*m4».*..«,i  235 

right   to  stop    ....„, ,,,  236 

carriage,    defined tt  238 

See  Use  of  Highway. 

Laws  repealed,  by  highway  law 250-253 

Ikying  out,  altering  and  discontinuing  highways;  where  land  is  de- 
dicated and  damages   released ., 149 

width  of  such  highway , 14t 
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application   to  lay  out  . - 151 

dedication  and  release 151 

order  laying  oat   - ... IE 

release  to  be  filed  and  recorded k IK 

fee  remains  In  owner ................. ....... US 

Where  claims  do  not  exceed  S50w  and  damages  released US.  153 

•plication  to  lay  out  or  discontinue...... 153 

consent  of  town  board * . . 154 

release  of  damages  by  owner IS! 

order  laying  out,  etc 154 

width  of  such  highway ... 156 

laying  out,  altering  or  discontinuing  generally. 77  Iff 

application  to  conmilesioners..., ... iff 

who  may  make .A .;...«..»•. iff 

commissioners  of  highways  may  mate* iff 

forms  of  application Iff 

application  to  court  for  cxMnniisstonent.. 157 

sufficiency  of   *....... .................*.... Iff 

form  of US,  10 

undertaking  required Iff 

form  of  undertaking............. Iff 

appointment  of  commissioners Hi 

form  of  Iff 

notice  of   Iff 

place  of  meeting  of  commissioners 163 

proceedings  of  commissioners 163 

subpoena  of  witnesses. ." 163 

oath  of  witnesses  Iff 

notice  of  meeting  of  commissioners 161 

neoesslty    of    164 

form  165 

affidavit    of  service iff 

decision  of  commissioners  in  favor  of  application iff 

assessment  of  damages  Iff 

form  of  Iff 

benefits  to  be  deducted  on  discontinuance  where  owner  retains 

land   i iff 

decision  denying  application   Iff 

form  of  Iff 

costs  and  expenses  170 

motion  to  confirm,  vacate  or  modify 170 

who  may  make  171 

when   made    171 

form  of   notice    171 

powers  of  court  or  judge 171,  173 

order  confirming  decision    172 

form  of  notice  of  motion  to  vacate  or  modify 171 
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form  of  order  vacating  or  modifying 178 

motion  to  confirm,  etc.,  costs  on  motion  173 

right  of  appeal 178 

final  order  of  highway  com  mission  era  laying  out  highway 

after    contest 174 

limitations  on  laying  out  highways 174 

must  be  three  rods  175 

must  not  be  laid  (through  orchard 176 

or  garden    176 

or  vineyard    176 

or  buildings  for  trade 176 

or  burying  ground t 176,  182 

or  cemetery  lands  177 

without  consent  of  owner  177 

form  of  consent 177 

order  laying  out  on  consent  178 

proceedings  where  owner  refuses  to  consent 179-181 

costs,  by  whom  paid 182 

damages  and  costs  to  be  audited 183 

where  officers  of  different  towns  disagree  about  highway..  188-188 
service  of  notices,  etc.t  where  highway  to  be  laid  out  is  in  two 

or  more  towns 181 

laying  out,  altering  or  discontinuing  generally,  where  highway  is 

on  town  line  ; 190 

application,  form   191 

order   191 

papers  relating  to  be  filed  in  town  clerk's  office 192,  226 

adjournment  of  proceedings   : 211 

vacancy  in  office  of  commissioner 226 

costs  on  motion  to  confirm,  vacate  or  modify  report 226 

Lunatics,  exempt  from  highway  labor 91 


Mile  Boards,  commissioners  may  erect 14 

injuries  to  35 

injury  to,  a  crime  227,  228 

Money,  expenditure  of  highway,  by  commissioner 30,    81 

Money  system,  defined  Ill 

change  to  labor  system  Ill 

submission  of  proposition  to  electors  to  change  to m 

when  change  to,  take  effect  —  112 

annual  tax  under,  amount  112,  113 

property  In  villages  exempt 113,117 

state  aid,  In  towns  under 118-120 

application  of  highway  moneys  in  towns  under 114,  116 

contracts  in  towns  under,  to  be  filed  with  town  board 118 

certificate  of  amount  of  tax  In  towns  under 118 
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Money  System— Continued,                                                                     Pags 
statement  of  tax  In  towns  under,  to  be  forwarded  to  state  comp- 
troller   ... ,  US 

anticipation  of  taxes  in  towns  under,  for  const  ruction   of  side- 
walks   ..,......»*.,..    **..*... »«*%****»*«« :<r 

Issue  of  certificate  of  abatement  of  tax  in  town  under,  for  water- 
ing  trough , ...«  Ul 

owners  and  occupants  of  lands  in  towns  under ,  to  cut  weeds  and 

brush   . — ... ,. „,  lit 

to  remove  fences,  brush,  etc.,  causing  drifting  of  snow .  * 1M 

commissioner  to  do  so  in  case  of  failure  and  assess  expense..  12t 
towns  adopting,  to  comply  with  directions  of  state  engineer,  as 

to  maintenance  of  .highways * 117 

state  aid  to  be  withheld  in  certain  towns,  unless  county  engineer 

is  appointed  when  required  by  state  engineer .., 12S 

See  State  Aid. 

Motor  Vehicles,  definitions  used  in  law ..,„  IH 

statement  to  be  filed  with  secretary  of  state... 147 

registration  and  record « 347 

Issue  of  seal    ,*e .* , H7 

owners  previously  registered   , 117 

payment  of  fee • .., ,  J*T 

display  of  number  on  vehicle « |tf 

registration  by  manufacturers  or  dealers „  MS 

fictitious  seal   or  number   prohibited US 

unregistered  vehicle  not  to  be  operated 343 

exemption  of  non-resident  owner $49 

speed   permitted    343 

at   crossings    341 

meeting  horses,  etc 359 

to  stop   on  signal    850 

operator  to  give  name  and  address  in  case  of  accident 360 

speed  tests  and  races  may  be  authorised 35* 

rules  of  the  road 35s 

brakes,    lamps,    etc 351 

local    ordinances   prohibited 351 

except  as  to  parks,  parkways  and  cemeteries 352 

act  not  to  affect  right  of  damages 352 

chaffeurs,  to  file  statement  352 

registration  and  record  353 

badge    35S 

fictitious  badge  prohibited 363 

unregistered  not  to  operate 353 

penalties  for  excessive  speed,  etc 363 

release  from  custody,  bail  3S4 

aots  repealed  358 

aot  takes  effect,  when 355 

Nassau  County,  compensation  of  commissioners  in 15 

Now  York  and  Albany  Post  Road,  to  be  maintained  forever 387 
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Non-resident  lands,  list  of,  to  be  prepared 89 

-liable  to  assessment  for  labor 90,  92,    94 

Non-residents,  notice  to  perform  labor 132 

form  of  notice  to  agent 188 

form  of  notice  to  be  filed 138 

appeals  by,  from  assessment  for  highway  labor 99 

form  of  100 

notice  of   100 

board  of  supervisors  may  authorize  application  of  taxes  of  to 

highways  through   unimproved   land 281 

Notices,  service  of,  in  proceedings  to  lay  out  highway,  where  more 

than  one  town  &s  interested 189 

Nuisances.    See  Obstructions. 

O 

Oath,  of  commissioner  of  highways 5,     • 

of  overseer  of  highways 70 

Obstructions,  penalty  for  placing  or  maintaining  in  highway 197 

when  notice  to  remove  necessary t 197 

highway  need  not  be  recorded 197 

general  doctrine  relating  to 198 

what  are 196 

carrying  on  business  in  highway 199 

removal  of  200 

notice   200,  201 

penalty  for  failure 200 

by   commissioners   200 

right  of  individuals  in  abatement  of 202 

civil  liability  for  injury  occasioned  by 202 

removal  of  snow,  wihere  labor  lias  been  worked  out  or  money 

expended    79-82 

8ee  Defects;  Towns. 
Occupant,  assessment    for  land  not    owned  by,  to  be  distinguished 

from   assessment   for  personalty. 100,  101 

Overseers,  Qualifications   70 

oath;  form  of  76 

acceptance  of  office 71 

vacancy 70 

penalty  for  refusal  to  serve 71 

general  duties  74 

repair  highways   74,    77 

warning  taxpayers    74,    78 

destruction   of  weeds 74,    78 

collect   fines   and    commutation 74 

remove  loose  stones 74 

erection  of  monuments 75 

may  be  appointed  in  towns  under  money  system 78 


472 

Overseer*— Continued.  p*g* 

Indictment  of,  Tor  willful  neglect  of  duty 71 

when  appointed  » .... tt 

notification  of  appointment .. H,  SO 

vacancy    in    office * * 29 

form  *>f  appointment . » 

compensation    ♦....,.>... s 

to  Inspect  highways  annually, ....,.......„....._.  .*_, .. .,    S3 

report  of  inspection.. 33 

form  of  . . .  ♦ n>M.Mi ♦  .,..,,♦......„, .._.,_.„    8 

penalty  for  failure  to  perform  duty..... M 

how   collected    ......  84,   85 

to  prepare  list  of  Inhabitants  liable  to  labor* , 8S 

duty  to  cause  removal  of  snow **»  r M».kiii •*,;    71 

penalty  for  failure  to  perform .. , „    ft 

copies  of  lists  of  persons  liable  to  labor  to  be  delivered  to. % 

to   warn  persons  to  rwork  on   highways.. <*•*,*,•„.. ...    30 

new  assessments  byf  where  original  ia  insufficient ._  182 

form  of  195 

may  acquire   gravel   beds... , ... 49 

appointment  of,  does  not  relieve  commissioner  from  general  duty 

of  supervising:  repairs , .... , S3 

to  notify  persons  and  corporations  to  work • Jjl 

to  notify   non-residents    to   work 

form  of  notice  to  agent US 

to  collect  commutation  money US 

may  require  teams  and  Implements 184 

may  recover  poll  tax Ul 

may  excuse  from  labor US 

shall  assess  unperformed  labor 1S7 

form  of  return  to  commissioner 138 

penalty  for  failure  to  make  return U3 

annual  return    140 

form  of  141,  142 

to  pay  over  unexpended  moneys 141 

penalty  for  failure 141 

to  notify  owners  or  occupants  to  cut  weeds,  and  remove  obstruc- 
tions causing  drifting  of  snow 14S 

See  Highways. 
Omitted  names,  to  be  added  to  lists  of  persons  liable  for  highway 

labor 99 

Orchard,  limitations  on  laying  highway  through 174-176 

proceedings  for  laying  highway  through,  with  or  without  own- 
er's  consent    177-1S1 

P 

Papers,  In  proceedings  to  lay  out  highway  to  be  filed  In  town  clerk's 

office   19*,  12$ 

Pathmasters.    See  Overseers. 
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Paupers,    exempt   from   highway  labor.... ........ ...... •••»#* ..♦♦♦♦....  01 

Penalty,  for  failure  of  commissioner  to  erect  guide-boards , ....  !U 

for  overseer's  refusal  to  serve 76 

for  throwing  or  depositing  atones  and  rubbish  In  highway ...  75 

for    failure   of   overseer    or  commissioner    to   open    highway  ob- 
structed by  anew........ - i so 

for  failure  of  overseer  to  perform  duty*  ............. * •« » . .    84 

how   collected    34,    85 

for  failure  of  commissioner  to  prosecute  overseer  for  penalty,**.    85 

for  trees  falling  In  highway ,,  Dfl 

for  obstructions  In  highway.. ..  197 

for  failure  to  remove  obstruction  after  notice... 200 

for  refusal  of  overseer  to  provide  list  of  unperformed  labor.*  .*«*  *.  139 

application  of .  139 

for  neglect  to  work  or  commute ., 135 

for  failure  to  pay  poll  tax. 136 

under  highway  law,  how  recovered . 239 

for  failure  of  overseer  to  pay  over  money  unexpended 141 

for  failure  to  cut  weeds  semi-annually 143 

for  riding  or  driving  over  bridge  faster  than  a  walk 225 

Pipe-lines,  construction  across  or  upon  highway. ,,,  314,  115 

Plan  fe- road  Corporations.    See  Turnpike,  etc.,  Corporations. 

Plow,    purchase  by   commissioner...... 35,    36 

Poll-tax,  in  towns  under  money  system *,........  113,  115 

penalty  for  failure  to  pay ... .  UW 

action  hy  overseer  to  collect  penalty 131 

Priests,  exempt  from  highway  labor.... 91 

Private  roads,  how  created... 302,  203 

by  iiecesslty 203 

by   prescription ..., 203 

by  grant 203 

by   statutory   proceeding 204 

application  to  lay  out 301  204 

form    of 204 

Jury  to  assess   damages 201 

service  of  notice  of  application 205 

form  of  notice 205 

affidavit   of   service .. 206 

list  of  jurors 206 

drawing  Jury 306 

place  of  meeting  of  Jury. 206 

summons  of  Jurors 207 

oath    of  Jurors , 207 

proceedings  by  jury 207 

verdict    of   Jury 208 

value  of  highway  discontinued 20t 

natters  to  be  recorded  In  clerk*s  oHlce,. .....**.,,*....,.....„  209 
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damages  to  be  paid  before  opening 299 

fees  of  jurors  and  officers 209 

motion  to  confirm,  vacate  or  modify  verdict 219 

coats  of  new  bearing 210 

for  wbat  purpose  private  road  may  be  used 210 

adjournment  of  proceedings. 211 

credit  for  work  on 1M 


Railroads,  intersecting  or  upon  highway* 202 

steam,  not  to  cross  highways  at  grade 903 

laying  out  new  streets  on  highways  over 304 

grade  crossing  law 303-312 

ringing  bells  and  blowing  whistles  at  crossings 312 

not  to  obstruct  crossings 312 

sign  boards  and  flagmen  at  crossings 312 

restoration  of  highway  by * 56,    57 

Re-assessments,  in  case  of  neglect  to  work  out 101 

Rebate.   See  Abatement. 

Removal,  of  commissioner  of  highways U 

Report,  of  overseer  on  annual  inspection  of  highways 33 

of  commissioners  to  town  board 70-74 

Resignation,  of  commissioner  of  highways 10 

Road  machines,  purchase  of 35-38 

payment    for    3g 

repair   to    38 

use  of,  where  town  changes  to  money  system 37.    3$, 

8 

Scraper,  purchase  by  commissioner  35,    35 

Sewer  pipes,  consent  for  maintaining,  in  highway 5> 

form  of  application  and  consent 55 

Sidepaths,    construction,    maintenance    and    use 356-362 

Sidewalks,  commissioners  may  authorize  construction 103 

are  part  of  highway 103 

liability  for  defects  in 103 

driving  team,  etc.,  on,  a  misdemeanor 104 

order  authorizing  construction ;    form 105 

anticipation  of  tax  for  construction  of 106,  107 

certificate  of    108 

transfer  of  certificate    109 

Sign  boards,  at  railroad  crossings 312 

Snow,  removal  of  fences,  etc.,  causing  drifting  of 32 

raising    additional     money  for    removing    obstruction     causing 
blc  by  41 
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opening  highways  obstructed  by,  where  labor  has  been  worked 

out   or   money   expended 79-82 

overseer  to  call  for  labor ......    78 

notice  to  overseer  requesting  removal „,...„.... . .    79 

form  of  i. . ..     ,** 81 

list    of    persons    falling    to    work,  to  be    made  out  fcy  commis- 
sioner     ,  ... ,M,„MM|4inM        ........  «».•*.„.»•• .  .      81,        82 

construction  of  wire  fences  to  prevent  blockades  by SB,    83 

money  received  under  I  53  not  to  be  used  to  remove 81 

brush,  shrubbery  and  fences  causing  drifting  of,  In  towns  under 

money  system*  to  be  removed   — .. . ... 120 

summary  removal  by  commissioner , ..«»««i  120 

highway  officers  to  notify  owners  and  occupants  to  remove  ob- 
structions causing  drifting  of ..... 143 

to  remove  same  In  case  of  failure  and  assess  expense .......  144 

abatement  of  tax  for  removal  of  fence  causing  drifting  of..  146,  145 
Soldiers,  when  exempt  from   labor.. *»*•*,«•  »»•**«..*«.•*•*»»»•* ........    W 

State  aid,  In  towns  under  money  system ,113-120 

to  counties  having  county  roads ........ .,.,,.., *,...... 122 

annual  statement  to  state  comptroller . , 123 

application    of   money  > .  •» . . . . « . . . . . ..*,,,..«<•, « ........ , . ♦  «•  •* 122 

may   be  withheld   from   towns  under  money  system,   Unless   di- 
rections of  state  engineer  are  compiled  with..,, ........  127 

or  unless  county  engineer  Is  appointed. .., ..  128 

under   Hlgbie- Arm  strong    Law — . 287 

State  engineer,  to  compile  statistics  relating  to  highways 292 

annual  report  to  legislature » 292 

See  County- roads ;  Highways  under  Hlgble- Armstrong  Law. 
State  roads,  New  York  and  Albany  Poat  road  to  be  maintained  for- 
ever     * .<«.»....,,.,. 387 

■         board  of  supervisors  may  authorize  alteration  or  discontinuance 
of   .......... * .♦-,.,.  282 

Steam-pipes,  maintenance  in  highway. ,, 817 

Steam  traction  engine,  warning  of  approach  of,  to  be  given 229 

Stone,  purchase,  on  authority  by  vote  of  electors , 39 

■          limitation  of  annual  expenditure  for,., .,     39 
purchase  of  crushed,  in  certain  towns ,..., 40 

Stone  crusher,  purchase  by  town  board  and  commissioner,,. 39 

■         expense  of  operating ,.    39 
custody   of , . „., 41 

Stones,  deposit  In  highway;  penalty.... 74-75 

Strays,  proceedings  relating  to .. 356-381 

Street  lamps;  abatement  of  tax  for , mma  Hfl 

Street  railroads,  upon  highways 299 

consent  of  property  owners  to  — ,, „ 300 

consent  of  local  authorities ,,,. 801 
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Pige 
Street*,  outside  of  city  limits,  board  of  supervisors  of  certain  coun- 
ties may  establish  grade,  etc.,  for**... ...... IS 

Supervisor,  to  give  additional   undertaking  in  towns  under  money 

system .,..,:. , , m 

form  of  l. . , ,„  to 

Supervisors,  powers  and  duties  relating  to  highways  and  bridges  254-S& 

Survey,  to  be  made,  where  highway  Is  laid  out „ tt.„  165 

board  of  supervisors  may  require  highways  of  town  to  be  sur- 
veyed, and  records  filed ..**.* . 171 

T 

Taxes,  additional  for  improvement  of  highways  or  snow  blockades,.    41 

antkJ pation  of,  for  construction  of  sidewalks itf 

levy  of,  In  towns  under  money  system... .*..,.,..,...,.».,,,  132 

levied  in  190$  in  towns  under  money  system  legalised,.....*. ......  117 

assessment  of,  where  labor  was  unperformed............... , ,,  131 

Teams,  overseer  may  require  furnishing  of 131 

Telegraph  and  telegraph  lines,  use  of  highway  by 320-321 

poles  and  wires,  additional  burden........... , ,339 

Tenant,  may  deduct  assessment  worked  out  or  commuted  for,....,..  Ml 

Tires,  board  of  supervisors  may  regulate  width „  2$2 

Toll-bridge,  repair  of  unsafe B2 

complaint  that  toll-bridge  Is  unsafe... 53 

notice  £0  owner  by  commissioner..  ..,•,,..»....♦,. ,. .........    53 

penalty  for  failure  to  repair  after  notice , , 

Toll-rales,  board  of  supervisors  may  regulate.... tw 

Toil-roads  or  bridges,  board  of  supervisors  may  authorise  town  to 

purchase »«.,.*. . , .«...,« .*. . ...„..,.....,  171 

Town  board,  may    fix    compensation    of  commissioner   at  not  more 

than  three  dollars , 16 

consent   to  extraordinary   repairs 41,   H 

special  session  to  audit  expenses,* — 48 

duties  of  commissioner  devolved  on  in  certain  towns. 3 

annual  reports  of  commissioners  to 70-74 

may  audit  damages  for  injuries  caused  by  defective  highways  69.    70 

may  divide  town  having  three  commissioners  into  districts U 

to  control  application  of  highway  money,  in  towns  under  money 

system  - 1 - 114.  ill 

Towns,  liability  for  defective  highways 59-6* 

no  liability  before  1SS1 S3 

change  in   rule SO,    11 

what  are  defects- II 

degree  of  care  required...  — .....    £2 

not  greater  than  former  liability  of  commissioner.. &45 

want  of  funds  as  defense , *. 16 

notice  of  defect €7 

notice  of  claim >„    II 
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action  by  against  commissioner  where  town  is  held  liable 69 

audit  of  damages  for  defect*,  without  aotkm 69 

See  Obstructions, 

fraction  engines,  warning  of  approach  to  be  given 229 

travelers.    See  Law  of  Road;  Use  of  Highway. 

treasurer,  of  highway  commissioners,  when  to  be  designated 18 

undertaking      18,    19 

Trees,  commtoe loners  may  authorise  planting 108 

rights  of  abutters  In  relation  to    104 

willful  injury  to,  a  misdemeanor 106 

order  permitting  planting  of^  form 106 

abatement  of  tax  for 105 

penalty  for  failing  In  highway 196 

to  be  removed,  when  falling  in  highway 196 

notice  to  remove,  197 

on  land  constituting  highway  belong  to  owner  of  land 280 

right  to  plant  shade  trees  In  highway     230 

horses  or  other  animals  not  to  be  hitched  near  shade  trees 280 

rurnpike,  plank  road  and  bridge  corporations,  incorporation 823 

restrictions  on  location  of  road 824 

agreement  for  use  of  highway 824 

application  to  board  of  supervisors 825 

commissioners  to  lay  out  road    826 

use  of  turnpike  road  by  plank  road 827 

width  and  construction  of  road 828 

construction  of  bridges 829 

certificate  of  completion  of  road  or  bridge 829 

gates;  rates  of  toll;   exemption 829 

toll    gatherer*     881 

penalty  for  running  gate 881 

location  and  change  of  gates 881 

inspectors;  powers  and  duties 833 

change  of  route;  ex  tensions  and  branches 884 

mile-stones;  guide  posts  and  hoist  gates 885 

location  of  office 836 

consolidation  of,  and  sale  of  franchise 886 

surrender  of  road 886 

taxation  and  exemption 837 

hauling  logs  and  timber 38$ 

encroachment  of  fences  888 

penalty  for  fast  driving  over  bridge 38S 

proof  of  incorporation 839 

actions  for  penalties  against 839 

when  stockholders  to  be  directors 889 

dissolution  840 

towns  must  pay  for  lands  not  originally  highway 340 

highway  labor  on  line  of 841 


478 


Highway  Manual  of  Kiw  Yobk. 


Turnpike— Continued.  Pige 

extension  of  existence 3-L1 

abatement  of  toll  for  watering  trough »«, lit 

acquisition  by  counties   , . 34!  343 

Turnpikes,  abandonment  of*  effect m , if 

board  of  supervisors  may  provide  for  use  of  abandoned..*. 8tt 


Undertaking,  of  commissioner  of  highways  .,,*..,....,,,„, , ,  6-f 

to  bo  executed  by  treasurer  of  highway  commissioners *,».„   It 

form  of  ..,,,,..,,,.,,,,... ..„,., M>ii.^.i.,4 . ..    0 

supervisor  in  towns  tinder  money  system  to  give  additional 114 

form  or  ,.,.„ .„...  m 

on  application  to  lay  out  highway. ....... M 157,  is* 

tJae  of  highway,  right  of  public  generally , m 

right  to  use  land  of  adjoining  owners  when  highway  is  dangerous  333 

by  travelers  in  vehicles  or  rldtng  horses  or  other  animals £33 

by  travelers  on  foot . ... . .....  US 

right  to  stop , ,  2* 

right  to  drive  cattle  in  highway .,♦.,....... . ..  Sit 

by  corporation  of  quasi-public  nature . *•«-*»•>— -  S15-U3 

atone  or  rubbish  not  to  be  thrown  in .  .♦.. SS9 

bicycles,  etc,  not  to  be  excluded  from 288 

rights  in  reference  to  carrying  on  business  in  highway. „,*  241 

See  Obstructions;  Defects;  and  Names  of  Various  Corporations. 

User,  establishment  of  highways  by 1*4,195 


Vacancy,  in  office  of  commissioner;  how  created 11 

appointment  to  fill... 12 

form  of  appointment  to  fill 12 

Villages,  when  electors  in,  cannot  vote  for  highway  commissioners..  2 
exempt  from  taxation  in  towns  under  money  system 118,  117 

Vineyard,  limitation  on  laying  highway  through 175,  17€ 


Wagon-tires,  abatement  of  tax  for  using  certain  width 14C 

affidavit  as  to  use  of,  of  certain  width 147 

Watering-trough,  abatement  of  highway  tax  for 109,  llv 

form  of  certificate   110 

Water  pipes,  consent  for  maintaining,  In  highway 53 

form  of  application  and  consent. 6f 

Waterworks  corporations,  rights  in  highway 81S-HS 

pipes  are  not  additional  burden 819 

Weeds,  in  highway,  overseer  to  cut  or  destroy 74^   78 

noxious,  to  be  cut  semi-annually 148 

penalty  for  failure  to  cut 148 
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notice  to  cut • 148 

to  be  cut  by  highway  officer  in  case  of  failure  by  owner  or  occu- 
pant    144 

overseer's  report  to  supervisor  of  amount  expended  In  cutting....  146  . 
in  towns  under  money  system,  to  be  cut 120 

Widening,  proceedings  for  888-890 

Width,  of  highway,  to  be  not  less  than  8  rods 174 

Work.    See  Labor. 

Y 
Yard,  limitation  on  laying  highway  through • 177 
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